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LEGAL PERSONALITY IN UKRAINIAN PRIVATE LAW

kraine is regarded as a civil law country.

In the civil law tradition, affirmative asset
partitioning captured the attention of legal scholars in
the late nineteenth and early twentieth century when
the notion of juridical person was fully distinguished
from that of “asset independence”. At this stage in
the civil law system, it became clear that in order to
create an affirmative asset partitioning it would not
be necessary to form a new legal entity or juridical
person. The modern Ukrainian legal system was
formed within the Russian Empire in the nineteenth
century and was greatly influenced by German legal
traditions. The German legal system was based
mainly on fundamentals of Roman law. Thus, like
most of continental Europe, Russia and Ukraine
adopted Roman civil law traditions.

The legal entity of beings other than the human
(juristic person) had been established since the early
Roman law. Such entity is represented by the State,
ecclesiastical bodies and education institutions
which had long been recognized as having legal en-
tity distinct from their members.

Another recognized juristic person is the cor-
poration, which is established under the doctrine
of corporate personality. Although this doctrine has
been legally acknowledged, it is often describes
as an «essentially a metaphorical use of language,
clothing the formal group with a single separate legal
entity by analogy with a natural person». Majority of
the theories on corporate personality contended that
the legal entity of the corporation is artificial due to
the existence of the body corporate as a legal person
is not real. It only exists because the law of the state
recognized it as legal person and it is recognized ei-
ther for certain purpose or objectives. Being merely
a metaphor or an analogy, corporate personality is
not entirely arbitrary and therefore must respond to
the organizational realities of the corporation as well
as conforming with and making intelligible the treat-
ment of organization as legal actors.

The metaphor of personality is indeed useful in
describing many of the corporation’s traditional and
modern corporate attributes, namely, separate legal
entity, the rights to own property, to take its own legal

proceedings, limited liability, to sue and to be sued
and perpetual succession. Placing these attributes
under the head of separate legal entity has resulted
to selection of these few salient features from what
would otherwise be an overwhelmingly complex
reality.

The Fiction Theory is supported by many fa-
mous jurists such as Von Savigny, Coke, Blackstone
and Salmond. Under this theory, the legal personality
of entities other than human beings is the result of a
fiction. Hence, not being a human being, corporation
cannot be a «real person» and cannot have any per-
sonality of its own. Originally, the outward form that
corporate bodies are fictitious personality was direct-
ed at ecclesiastic bodies whereby the doctrine was
used to explain that the ecclesiastic bodies could not
be guilty of a delict as they have neither a body nor a
will. The ecclesiastical courts applied the Canon law
which made use of the Romanistic Fiction theory in
dealing with religious corporations that came under
their jurisdiction. The lawyers in the temporal courts
later borrowed the theory from their colleagues in
the Courts of Christian. As a result, the fiction theory
became an established theory of the English Law.
Under fiction theory, rights and duties attached to
corporation as artificial person totally depend on how
much the law imputes to it [1, p. 57].

In 2000, Hansmann and HKraakman pub-
lished an essay entitled «The Essential Role of
Organizational Law» in the Yale Law Journal. Since
then, a lively doctrinal debate has developed over
the notion of asset partitioning and its attributes.
According to Hansmann and Kraakman, a firm has
two fundamental attributes: a well-defined decision-
making authority and the ability to bond its contracts
with an existing pool of assets [2, p. 1340 - 1341].

The division of the Ukrainian culture into two
branches (Eastern and Western) is mainly reflected
in the development of the private law. Thus, the tra-
dition of law of the Western Ukraine shows a con-
siderable influence of the West, and in the Eastern
part of Ukraine the East European tradition is notice-
able. These influences have formed the Ukrainian
private law as it is on the current stage. They explain
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the inconsistent attitude of the society towards the
division of the law into private and public law, and
the continuous discussion of lawyers on the practi-
cability of separate economic law, i.e. the refusal to
include family law in the civil law etc. These peculiari-
ties of the Ukrainian private law tradition have influ-
enced the development of the civil law conception of
today's Ukraine as well.

The legal system of the Soviet Union was based
on civil, or continental, law traditions. After the
1917 revolution and the emergence of the Union of
Soviet Socialist Republics (USSR), the main effect of
legal reform was an imposition of socialist ideologj-
cal principles on the existing legal system and legal
traditions. Fundamental changes were made in the
sphere of civil law - everything connected with pri-
vate property was removed from the Civil Code of
1922.

Socialist property, which constituted the heart
of the new legal system, was regulated and imple-
mented in the fullest manner in the Soviet Union,
particularly following the Constitution of the USSR of
1936. The soil and its treasures were declared to be
the exclusive property of the state and could be only
used by other subjects. Socialist property enjoyed a
special protection in civil law, through the ban on exe-
cution and prescription, as well as in penal law. USSR
citizens owed their property to the state. They were
entitled to own only such objects as were deemed
necessary to satisfy their personal needs of mate-
rial and cultural nature. As their individual property a
small parcel of land was ceded to them by the kolk-
hozes only for use. Small private enterprise of single
peasants and tradesmen, allowed in constitutional
and statutory way, in the economic practice was at
best tolerated.

So the scholars of Soviet Union received the
task to explain and implement the idea of the na-
tional economy as a single, centrally directed state-
owned enterprise that is included as a link in the ap-
paratus of the state. Under such conditions, strictly
speaking, there is only one entity, one entity - the
state, and individual enterprises are only special eco-
nomic organs of the state. The Authority also has no
personality, because it is a single whole with the for-
mation, whose body it is, does not and can not have
any of its independent goals and interests, and its
function is that it operates in.

The theory of the collective (A. V. Venediktov)
based on the fact that the basis of the civil capacity
of state organs is not only the unity of the socialist
state property, but also the operational management
of its constituent parts. Operative management of
the property company is carried out not only the
government-appointed leader, but also the collective

state body, as it is in his actions embodied activities
of the public entity. This theory is not free from in-
ternal contradictions, nonetheless turned out to be
convenient in practical application, in particular, it is
possible to justify and consolidate the foundations
of property law in the liability of legal persons. But
it is worth to mention that in law, excluding the
Soviet period, in the field of private law have always
been two kinds of actors (individuals) - a natural or
legal person. Category entity was introduced in the
scientific and practical revolution in order to, firstly,
emphasize the personal nature of education, which
is not a human individual, and secondly, to set off
the features of a collective legal identity of union,
as compared with other subjects of law - human
personality [3, p. 75 - 76].

Soviet practice and, accordingly, the Soviet
legal science is introduced in terms of subjects of law
enterprise — a concept previously was located outside
the legal scope and traditionally considered as the
organizational and technical category or as a matter
of (business). This enterprise provides category
generalizing - of entities operating alongside such
actors as a citizen of the state.

Since the beginning of legal reform in 1991,
the legal community in Ukraine has recognized
the adoption of a new civil code as vital. When
fundamental changes occur in the economy with
a move toward a market principles oriented laws.
Ukraine’s first major effort to overhaul its company
law was the enacting in 1991 of both the Law on
Enterprises and the Law of Ukraine «On Economic
Societies» dated 19 September 1991 (the «Law
on Companies») [4, p. 682]. Since then, the Law
on Enterprises has been annulled and the Law on
Companies has undergone extensive amendment.
But Ukraine’s company law still contains numerous
defects in need of repair. The cause of these defects
lies primarily in the fact that laws are generally
passed on an ad hoc basis, with each new law or
regulation coming into being to address a specific
problem, but little thought apparently being invested
in how the various laws are to interrelated.

On 1 January 2004, Ukrainian civil legislation
underwent a fundamental transformation. The
adoption of new Civil and Commercial Codes signified
a new age for the national legal system, as these two
legislative acts became the new basis for the devel-
opment of some of the key legal spheres in Ukraine.
There is a downside to this, however, because any
defects in the Codes will be magnified in their impor-
tance through the promulgation of subordinate legis-
lation built upon them.

The situation was intended to be fixed by the new
Civil Code and Commercial Code as of January 16",
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2003. However, the codes were drafted by different
teams of drafters without adequate coordination or
common framework, which is why they have inherent
controversies making the legislative regulation un-
clear and ambiguous. The draft of Commercial Code
was presented by political group promoted another
set of rules dominated by the planning economy
ideology. A general expectation was that the battle
between the proponents of the two codes would re-
sult in adoption of one of the competing Codes as
they operated to negate each other and created two
very different systems of regulation. Yet, both Codes
became law simultaneously (1 January 2004) and
the inconsistencies between them contributed to
deterioration of the Ukraine’s legal system. To con-
clude, the enterprises operate under the rules of the
Commercial Code and the business associations op-
erate under the rules of the Civil Code, the law on
business associations and the new law on joint-stock
companies [5].

The Civil Code of Ukraine 2004, the Economic
Code 2004 and the Law of Ukraine’ on Companies’
1991 provide the fundamental legislative framework
for regulating activity of legal entities in Ukraine [6].
While the Civil and Economic Code cover the issues
of mergers and acquisitions transactions from a
predominantly general legal perspective, the Law of
Ukraine’ on Companies’states more specific regula-
tions for the purchase and sale of Ukrainian legal en-
tities. In accordance with Article 80 of the Civil Code
recognizes entity as such organization established
and registered in manner prescribed by law. The Civil
Code restricted the choice of the corporate forms
in which a business for gain could be conducted to
business associations. All other sui-generis forms -
private, daughter, collective, state, treasury, commu-
nal enterprises had to be transformed to business
associations. The Civil Code provides for two types of
legal entity: private and public. Private legal entities
are created on the basis of bylaws by natural or legal
persons. Public legal entities may be created by deci-

sion of the president of Ukraine, state bodies, and
Crimean or local self-governing bodies. Legal entities
may be created in the form of companies, institu-
tions and other forms stipulated by law. A company
is an organization created by combining the prop-
erty of the founding parties, who enjoy participation
rights in the company. A company may be created
by one person, unless otherwise provided for by law.
The Economic Code identifies business entities as:
economic organizations, which are (i) legal entities
incorporated under the Civil Code of the Ukraine; (ii)
state, municipal and other enterprises established
under the Economic Code; and (iii) other legal enti-
ties which pursue economic activities and which are
registered in accordance with the law. This legal pro-
vision leads to the conclusion that in Ukrainian leg-
islation there is no even basic concept what distinct
legal personality is.

The influence of Soviet-type economy and regu-
lation firstly confirms by the existence of state and mu-
nicipal enterprise as subjects of law. Secondly collec-
tive «quintessence» of the legal entity inherits in the
concept of the legal entity. As was mentioned accord-
ing to the Article 80 of the Civil Code recognizes enti-
ty as such «organization». The concept «organization»
is treated like organizational unity is expressed in the
definition of goals and objectives entity, to establish
its internal structure, competence authorities about
their activities, the order of termination of the legal
person and other constituting a unity guidance, but
was borrowed from the Civil Code of 1963.

In summary, the legal personality in the law of
Ukraine is in the state of flux and experiences sub-
stantial problems working out even the most basic
concepts, such as distinct legal personality, taking
for granted in more developed economies. The cur-
rent state of the Ukraine’s law is characterizes with
artificial nature of the majority of the rules, i.e. failure
to shape provisions of laws in conformity with the un-
derling economic logic of the commercial relations
which these rules regulate.
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SUMMARY

Akimenko Y. Legal personality in Ukrainian private law. - Article.

The article explores the tradition of the civil law legal system and the impact of its development on the formation
of approaches to the essence of the legal entity. Application of Ukrainian legislation on the legal entities identified a
variety of theoretical and practical problems. Analysis of the various theories of the legal entity and their manifestations
in the regulations suggests that, as in the modern Ukrainian civil law, there is no single position in defining the
essence of the legal entity, which is explained by the ambiguity of the concept of the legal person.

Keywords: private law, legal entity, legal personality.

AHHOTAUMUA

AknmeHko H.H. lOpuarueckasa AMMHOCTb B YaCTHOM npaBe YKpauHe. - Ctatbs.

B cratbe MccaeaytoTcs TPAAMLMM POMaHO-TePMaHCKOW NPaBOBOM CUCTEMbI, BAUSIHUE MPABOBOM CUCTEMbI U €€
pa3BUTUA Ha GOPMUPOBAHUS MOAXOAOB K OMPEAEAEHUIO CYTH KOPUAMYECKOTO AMLA. NpUMEHEHWE AEMCTBYIOLLETO 3aKO-
HOAQTEALCTBA YKpPaUHbl O FOPUAMYECKMX AMLL@X BbISSBUAO MHOXECTBO TEOPETUYECKUX U NMPAKTUYECKMX NPobAeM. AHaAM3
Pa3AMYHbIX TEOPUI FOPUAMUYECKOTO AMLIA M MX MPOSIBAEHUSI B HOPMATHMBHbIX akTax MO3BOASIET CAEAATb BbIBOA O TOM, UTO
1 B COBPEMEHHOM YKPaWHCKOM IPpaxAaHCKOM MpaBe OTCYTCTBYET eAMHAsA NO3uLMA B ONPEAEAEHUU CYTU FOPUANYECKOTO
AML@, YTO 0OBACHAETCA HEOAHO3HAUYHOCTBIO MOHATUS FOPUANYECKOTO AMLA.

KaroueBbie cA0Ba: YaCTHOE NPaBo, OPUAMUYECKOE AULLO, XO3AMCTBEHHbIE 00OLLECTBA, opUAMYECKas AMYHOCTD.

AHOTALIA

Akumenko 10.10. OpuanuHa ocoba B npuBaTHOMY npasi YkpaiHu. - CTaTtTs.

Y cTatTi AOCAIAXYHOTLCS TPAAMLIT POMaHO-TepMaHCbKOi NPaBOBOI CUCTEMU, BMAMB MPaBOBOI CUCTEMM Ta il pO3BU-
TKY Ha GOPMyBaHHSA MIAXOAIB A0 BU3HAUYEHHS CyTi OPUAMYHOI 0c0BM. 3acTOCyBaHHSA YUMHHOTO 3aKOHOAABCTBA YKpaiHu
MpPO FOPUANYUHKX OCIO BUABUAO BE3AIU TEOPETUUHMX | NPAKTUYHMX NPOBAEM. AHAAI3 PI3HUX TEOPIN FOPUAMUHOI 0COOU Ta iX
NpPosiBM B HOPMATUBHUX aKTax AO3BOAAE 3p0OWUTU BUCHOBOK NPO Te, WO i B Cy4acHOMY YKPaiHCbKOMY LUMBIAbHOMY Npas.i
BIACYTHSI EAMHA MO3WLIA Y BU3HAUYEHHI CYTi OPUAMUYHOT 0COOU, LLLO MNOSICHIOETLCA HEOAHO3HAUHICTHO NMOHATTA FOPUAMUHOT
ocobwu.

KaroyoBi cnoBa: npuBaTtHe NpaBo, PUANYHA ocoba, rocropapcbki ToBapuCTBa, toprMarMUHa ocoba.



