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HaujoHanbHOTO yHiBepcUTETY «OAEChbKa FOPUANUHA aKaAEMIA»

FAPAHTII 301IMCHEHHA NPABA HA BIAMOBY BIJ,
NPUNHATTA CNAALUHU 3A LUBINIBHUM KOOEKCOM

YKPATHU

MocTtaHoBKa Npo6AeMU. AKTyaAbHICTb 06paHOro
AOCAIAXKEHHST 3YMOBAEHA HEOOXIAHICTHO AOCAIAXEHHS
3AIMCHEHHA MpaBa Ha BIAMOBY BiA MPUUHATTA CNaAp-
LLMHK, @ TaKOX CTPOKIB 3AIMCHEHHS LpOro npasa 3a
LUMBIABHUM 3aKOHOAABCTBOM YKpaiHW, OCKIAbKM B Cy-
YacHUX yMOBax 3Ha4YE€HHS iHCTUTYTY BIAMOBW BiA Npu-
MHATTS CNaALLMHKW 3HAUYHO 3POCAO.

CT1aH AOCAIAKEHHA TeMU. BapTto 3ayBaxuTy, LLO
AEAKI MUTAHHSA, 3a3HauYeHi y AOCAIAKEHHI, PO3rAAAAAU-
€Ay Npausx BUAGTHUX BYEHMX Y Fany3i CMAaAKOBOTO npa-
Ba. Ane NpobAema LLIOAO NPaBOBOro PEryAOBaHHA Bia-
MOBMU BiA NPUUHATTA CMAALLMHM LLLEe HE 3HAMLLAA CBOrO
OCTaTOYHOrO BUPILLEHHA Ta, K HACAIAOK, NPU3BOANUTD
AO HEMPaBUALHOIO 3aCTOCYyBaHHS HOPM npaBsa.

MuTaHHA, noB’A3aHi 3i  3AIMCHEHHAM  npa-
Ba Ha BIAMOBY BiA MPUUAHATTA CNaALLMHW, AOCAI-
AKYBaAAMCA Yy NpausxX BMAATHMX BUEHMX, TaKUX fK:
I.®. WepweHeBunya, H0.K. ToacToro, 3.B. POMOBCBHKOI,
0.0. 3aikun, €.0.XaputoHosa, C.A. ®ypcu, €.1. Pypcu,
€.0. PabokoHb, B.B. BacuabueHko, A.K. BypkalpbKkoro,
0.€. KyxapeBa Ta iH.

MeTo10 X LIbOro AOCAIAXKEHHSA € aHaAI3 Ta BU3Ha-
YEHHSA OCHOBHMWX NPOBAEM 3AIMCHEHHA NpaBa Ha BiA-
MOBY BiA MPUMHATTA CNAALLMHK, @ TaKOX GOPMYBaHHS
BIAMOBIAHWX PEKOMEHAALIN LLOAO BAOCKOHAAEHHS LK-
BiAbHOIO 3aKOHOA@BCTBA YKpaiHu.

BUKnapeHHA OCHOBHOro marepiany. 3riaHoO
LUMBIABHOMO 3aKOHOAABCTBA 3 4acy BIAKPUTTA chaa-
LLUMHW Y CMAAKOEMLUIB pa3oM 3 NPaBOM Ha MPUNHAT-
TA CnaAlWMHW BUHMKAE | NpaBO Ha BIAMOBY BiA criaj-
LWMHK AK 3a 3anoBiToM, Tak i 3@ 3akoHOM. [1paBo Ha
BIiAMOBY BiA MPUUHATTA CNAALLMHW PEFYAIOETbCA CT.
1273 LuinbHOro Koaekcy Ykpainu (aani LK Ykpainn).
CnaakoeMeLlb 3a 3anoBiToM abo 3a 3aKOHOM MOXE BiA-
MOBUTUCA BiA NPUAHATTA CNAALLMHU NPOTATOM CTPOKY,
BCTaHOBAeHOro crtarreto 1270 UK Ykpainu. Y Cratri
1270 UK YKpaiH1 BCTAHOBAEHI CTPOKKU AN MPUMAHATTA
CMaALLUMHK, @ caMe: 3araAbHUIM CTPOK Y LLICTb MicsLIB,

AKMIN NOYMHAETbCA 3 Yacy BIAKPUTTA CMAALLMHK; cne-
LiaAbHUI CTPOK Yy TPW Micsilli, IKUIA BCTAHOBAKETLCS
3a 06CTaBWH, SIKWO BUMHWKHEHHS Y 0CcObW npaBa Ha
CMaAKyBaHHA 3aAeXWTb BiA HEMPUWHATTA CNaALLMHM
abo BiAMOBMU Bip i MPUAHATTA iIHWMMUW CMAAKOEMLUAMM
i NOUMHAE CMAMBATU 3 MOMEHTY HENPUNHATTS iHLWUMMU
CNapAKOEMUAMM CNaAlMHKU abo BIAMOBM BiA 1T mpui-
HATTA. MPUIAHATU abo He NPUNHATK CNaALLMHY Le npa-
BO, @ He 0060B’A30K cnaakoemMus. OTXe, BCTAHOBAEHI Y
cT. 1270 UK YkpaiHu CTPOKM AN NPURHSATTS CnaaLm-
HW MatoTb 3HAUYEHHSA AK AAS NMPUAHATTA CNAALLMHK, Tak
i AAA BiAMOBM Bia Hei. [ouaTtok nepebiry CTPoKy Bia-
MOBM Bip NPUNHATTA CNAALLMHM MOYMHAETBCA 3 Yacy,
KOAW CMAAKOEMELb HabyBae CBOE Cyb’'€KTMBHE NpaBo
Ha CrnaAKyBaHHS.

3ripHo 4.3, u.4 c1. 1268 LUK YkpaiHu cnaakoe-
MeLpb, AKUA NOCTIMHO MPOXMBAB Pa30oM i3 CMaAKOAAB-
LEM Ha Yyac BIAKPUTTS CMaALLMHK, BBAXAETLCH TaKUM,
LLO MPUMHAB CNAALUMHY, AKLWO MPOTArOM CTPOKY AAS
NPUIHATTS CNaALLMHW BiH HE 3aABUB MPO BIAMOBY BiA
Hei. ManOoAITHA, HEMOBHOAITHS, HeAie3paTHa ocoba, a
Takox ocoba, UMBiIAbHA Ai€3AATHICTb AKOI 06MexeHa,
BBAXatTbCA TAKUMMU, LLO MPUAHAAM CMAALLMHY, KPiM
BUMNAAKIB, BCTAHOBAEHMX U.2-4 cT. 1273 LUK YkpaiHu.
AN cnapKoeMLUIB, nepeniyenunx y u. 3-4 c1. 1268 LUK
YKpaiHu, CTPOK ANl 3AIMCHEHHA NpaBa Ha NPUIAHATTA
CMaALUMHU He BCTAHOBAEHMW. OTxe Taki CMapKOEML
HabyBaloTb CNaALLMHY B CUAY 3aKOHY, a came, SKLLO
NPOTArOM BCTAHOBAEHOIO CTPOKY AASI MPUNHSATTS CNaa-
LWMHM 3a3HayeHi CnapKoEMUi He BIAMOBUAKUCA BIA
CMaALUMHK, TO CMaAlUMHA BBaXa€TbCS MPUHHATOLO.
3ripHo 4. 1 cT. 1269 UK YKpaiHu cnapkoeMELb, AKUI
6axa€e NPUMHATM CMAALLMHY, are Ha 4yac BiAKPUTTA
CMaALLMHW He NMPOXWMBAB MOCTIMHO 3i CNaAKOAABLIEM,
Ma€e NoAaTH HoTapiycy 3asBy NPO MPUWHATTA ChaALLM-
HU Yy CTPOK AASl 3AIMCHEHHA NpaBa Ha NPUIHATTS CnaA-
LWMHK. AKWO Taka ocoba, AKiKM Hanexano MoAaTH 3a-
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ABY NPO NPUNHATTA CNAALLMHK, HE BYMHUAA LIET Aji, TO
CMaALLMHA BBAXaETbCA HE NPUNHSTOLO.

YactnHa 2 cr. 553 UusinbHoro Koaekcy YPCP
(pani LUK YPCP) nepepbauvana, WO BIiAMOBMBCS BiA
CMAALLMHU TOW CNaAKOEMELb, SIKUA HE BUMHMB XOAHOT
3 Ail, WO CBiAYaTb NPO MPUNHATTS CNAALLMHKM, TO6TO,
GaKTMYHO He BCTYMMB B YNPaBAIHHA YW BOAOAIHHSA
CMaAKOBMM ManHOM, abo AKLO He NoAaB 3asBy MNpPo
NPUUHATTA cnaalmHn. Y ct. 1273 LUK Ykpainu us Hop-
Ma He 3beperaacsi. 3riAHO YMHHOTO 3aKOHOAABCTBA
ocoba, sika MaAa NpaBo Ha CNapKyBaHHS, ane B MeXax
CTPOKY AASI MPUMHATTA CNaALLMHKU HE NoAaAa 3asiBy Npo
NPUAHATTA CNaALLMHM, LLEe HE BBAXaAETbCA TAKOL0, LLO
BiAMOBMAACS BiA CnaplMHU. ToMy HenopaHHS 3anaBu
Npo MPUUHATTA CAAALLMHW NPOTArOM BCTAHOBAEHOMO
CTPOKY i MOAAHHSA 3adBM NPO BIAMOBY BiA CMaALLMHK
Lie He OAHE | TeX came.

AHani3youmn BULLLE 3a3HAYEHi HOPMK, MOXHa BU-
3HaAYMTM ABa crnocobu BiAMOBM BiA MPUMAHATTA chaA-
WwMHK: 1) ¢daKkTMuyHa BiAMOBaA, TOOBTO HEMNPUUHATTA
CNaALMHU MPOTATOM CTPOKY AASI MPUNHATTA CnaALLu-
HU; 2) IOPUAMYHA BiAMOBaA — NOAAHHSA 3asBU HOTapiycy
npo BiAMOBY BiA MPUNHATTA CMAALLMHMU.

Pvmcbke npaBo, K i cydacHe CnapkoBe MpaBso,
nepeabayano, Wwo 6yayyr OAHOCTOPOHHIMMW LIMBIABHO-
NPaBOBUMW YropaMKW akTU MNPUAHATTA CNaALLMHK i
BiAMOBMU Bia Hei MatoTb BAACTUBOCTI 6€3yMOBHOCTI 1
HenoainbHOCTI. MpuHUMN 6e3yMoBHOCTI nepepbavae
NPUAHATTA UM BIAMOBY Bia cnaalumMHu 6e3 3actepe-
XEeHb, @ NPUHUMN HEMNOAIAbHOCTI BUMNAUBAE 3 YHiBEp-
CaAbHOI0 XxapakTepy CNaAKOBOro NpaBOHACTYMHULTBA.
OTXe, He AOMYCKAETbCA aHi 4YacTKkoBa BiAMOBa BiA
CMaALLMHK, aHi NPURHATTA ii AMWe B neBHOMY o6cs-
3i [1, c. 40]. Y UK YPCP He aonyckanocsi NPUHHATTA
CMaALLMHKU 3 HACTYMHOK BiAMOBOHO Bip Hei. 3riaHo u. 5
cT. 1269 UK YkpaiHu ocoba, fika nopana 3asBy npo
NPUAHATTA CNAALLMHK, MOXE BiAKAMKATM (abo cKacy-
BaTW) 3asABY MPO NPUMHATTA CMAALLMHMW MPOTArOM CTPO-
KY, BCTAHOBAEHOIO AASI MPUAHSATTA CNAALLUHM.

MpaBo Ha BiAMOBY BiA MPUIAHATTA CNAALLMHK | pe-
aAi3alito AQHOro npaBa TakoX HEOOXIAHO BiAPI3HATK
BiA HEMPUIHATTA CNAALLMHW, OCKIABKW B NEPLUOMY BU-
naaky ocoba peaniaye CBO€ NpaBo Ha BiAMOBY Bia Mpu-
MHATTS CNaALUMHK, @ B iHLLIOMY — He 3AIMCHIOE NpaBo
Ha MPUMAHATTA CNAALLMHK, AAA peaAi3alii aKoro BCTa-
HOBAEHUI CTPOK (CTPOK MPWMUHATTS CMAALLMHM), MIiCAS
3aKiHUEHHA AKOr0 MPUMNUHSETLCA CYO EKTUBHE LIMBIAb-
He NPaBO Ha NPUWHATTA cnaaLllMHK [2, ¢. 160].

3MicT Hopmu cT. 1273 LK A0O3BOASIE CTBEPAXKYBA-
TW NPO iCHYBaHHA ABOX BWAIB BIAMOBM BiA npaBa Ha
NPURHATTA cnaplMHKU. Mepwa - 6e3appecHa, To6To
6e3 3a3HaueHHA 0cobu, Ha KOPUCTb AKOI BOHA 3PO-
6AeHa. Y TakoMy BUMaAKY CnapkoeMUEBI baiayxe, A0
KOro Neperae Moro Yactka y cnaalumHi. Apyra BiamMoBa
BiA MPUMHATTA CNAALLMHU — appecHa. Y 3asBi, LWo no-
NAETbCA CMAAKOEMLEM AO HOTapiaAbHOI KOHTOPW, BiH

BMpaBi BU3HAUMUTH KOAO TUX OCIO, HA KOPUCTb SIKMX 3AiN-
CHIOETbCA BiAMOBA. Y TakOMy BUNAAKY HACAIAKM BiAMO-
BM BiA CNaALMHK ByAyTb MPUHLMMOBO BIAMIHHUMU BiA
TUX, WO HacCTakoTb y 3B'A3KY 3 BIAMOBOIO Bip CMaALUu-
HK 6e3 3a3HaYeHHsA 0cobu, apxe YacTka CrapKOEMLS,
AKUA BIAMOBWBCSHl, BXE HE PO3MOAIAAETLCA MOPIBHY
MiX yCciMa CNaAKOEMUSIMM 3@ 3aKOHOM abo 3a 3ano-
BITOM, @ NEPEXOAUTb AULLE AO TUX i3 HUX, AKi BKa3aHi
y 3asiBi Ha BiAMOBY BiA CnaalUMHKW. BiamoBa Bia npu-
MNHATTA CMAALLMHU Ha KOPUCTb iHWOI 0cobu (appecHa
BiAMOBa) - UE BWMA OAHOCTOPOHHLOIO NMPaBOYMHY Ha
KOPUCTb iHLWOT 0cobu [3, c. 961].

3riaHo 3 u. 1 ct. 553 UK YPCP ponyckanacs Bia-
MOBa BiA CMAALLMHM Ha KOPUCTb OyAb-KOro 3i cnaa-
KOEMLUIB, 3aKAMKaAHWX AO CMaAKyBaHHSI 3@ 3aKOHOM
abo 3a 3aMoBiTOM Ta TAKOX Ha KOPUCTb AepxXaBu abo
OKPEMUX AEPXaBHUX, KOOMEPATUBHMUX UM iHLUMX FPO-
MaACbKKX OpraHisauin. Ak 3a3Havae 3.B. PoMoBCbKa y
CBOEMY AOCAIAXKEHHI, 3 UbOro BUNAMBAAO, LLO CMAAKO-
€MeLb MepLloi YeprM He MaB npaBa BIAMOBWUTUCS Ha
KOPUCTb CMAAKOEMLIB APYroi Yepru, a cnapkoemelp
3a 3amnoBiTOM He MaB NpaBa BiAMOBUTUCSA Ha KOPUCTb
CMaAKOEMLIB 3@ 3aKOHOM, fIKLIO BCA cnaaluvHa byaa
OXOMAEHa 3anoBiTOM. AAe KOXEH CNapKOEMELUb MaB
6e3yMOBHE NpaBo BiAMOBUTUCS Ha KOPUCTb AepXaBu
UM OKPEMMUX AEPXaBHMX, KOOMepaTUBHUX abo iHLIMX
rpOMaACbKUX opraHisauin [4, c. 207].

LMBiAbHMI KOAEKC YKpaiHW appecHy BiAMOBY Bpe-
ryAtoBaB 3araAoM iHakwe. BianosiaHo oo u.1 ct. 1274
LUK YkpaiHM cnapkoeMelpb 3a 3anoBiTOM MOXE BiA-
MOBWTUCA BiA CNAALLMHW AWLLIE HA KOPWUCTb iHLIOMO
CMaAKOEMLS, BKa3aHOro y 3anosiTi. 3 ub0oro BUNAMBAE,
LLO BiAMOBa BiA CNaALLMHW OAHOIO i3 CNAAKOEMLB 3a
3anoBiToOM MOXe nepepbavati 3a Cob0ot AAA IHLIUX
CMaAAKOEMLIB 3a 3aMoBIiTOM He TiAbKW NPUBYTKK, ane
06TsXeHHsA [5, ¢. 718].

CnapkoemMelp 3a 3anoBIiTOM HE MOXe BiAMOBUTH-
CSl Ha KOPWUCTb CNAAKOEMUSA 3a 3aKOHOM, OCKIAbKW BiH
HiIBUTO MOB’A3aHUI BOAED 3amnoBipava, KM PO3MNo-
pPAAMBCS MaHOM Ha CBilt po3cya [6, ¢. 1048]. 3riaHo
y. 4 c1. 1274 UK YKpaiHu, SKLLO 3anoBiaay nianpuaHa-
UMB CMAAKOEMUS, TO CMAAKOEMELb, KU Ma€e npaBo
CMaAKyBaHHA 3a UMM 3anoBiToOM, BNpasi BiAMOBUTUCSA
BiA CNaALLUMHU AWLLE HA KOPUCTb 0COOU, AKa € MIANPU-
3HAYEHUM CMaAKOEMUEM. Y BUNAAKY, KOAU HE MaE iH-
LUMX CMAAKOEMLIB 3a 3aMoBiTOM, BiAMOBa Bij CraALLW-
HK MOXe ByTW A1LLIe Be3appecHoto [7, ¢. 787].

Chip TaKOX BpaxoByBaTW, LLO A0 CMAAKYBaHHA 3a
3anoBITOM MOXYTb 3anpoLUyBaTUCS HE TiIAbKM Chaa-
KOEMLUj, AKi 3a3Ha4YeHi B 3arnoBiTi, @ 1 CNnapKoeEML| 3a
npaBoM Ha 060B’A3koBY YacTky (cT. 1241 LK Ykpainn).
Y Hopmax UK YkpaiHu npo BiAMOBY Bip NMPUHHATTA
CMAALLMHN He 3rapyeTbCs, UM MOXE CMaAKOEMELPb,
AKMI YyCNaAKOBYE ODOB’SI3KOBY 4acTKy, BiAMOBMUTUCS
Bia Hei. Ha aymky HO.O. 3aiku, Takuih cnapkoemelp
HE MOXE BIAMOBWMTUCA Ha KOPUCTb iHLIMX CNaAKOEM-
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LiB, OCKIAbKM Oro NpaBo € CyTO 0COOUCTUM MpaBOM.
OCKiAbKM Lie NpaBO 3yMOBAEHE MOro HEMOBHOAITTAM UM
Henpawue3AaTHICTIO, TO Taka BiAMOBa Bia 060B’A3KOBOT
YacTKU CrnaplLMHK Byae cynepeunTy ii MPU3HAYEHHIO
[8, c. 65]. 060B’sA3KOBa YacTKa NoKAMKaHa 3abesneun-
TW HEMOBHOAITHIM, MAAOAITHIM abo Henpaue3paTHUM
CMAAKOEMUAM HaAEXHI YMOBU iCHYBaHHSA.

MponoHyeMO BHECTM AOMOBHEHHA AO CT. 1274
LK YkpaiHM MOAOXEHHSIM HaCTYyMHOro 3micty: «He po-
NnyCKaeTbCA CnpsiMoBaHa BiAMOBa Bia 000B’A3KOBOI
YaCTKM Ha KOPWUCTb iHLIMX cnapkoemuiB. OTxe, BiAMO-
Ba BiA 000B’A3KOBOI YAaCTKK Yy CNaALLMHI Mae byTn 6es-
aApecHoto. CnapkoeMeLb, AKUA BIAMOBMBCS BiA CBOET
000B’A3KOBOI YaCTKM, MOXE MPUIAHATA CMAALLMHY 3@
3aKOHOM.

3rigHo 4.2 cT. 1274 LUK YKpaiHu, SKLLO CnaALLUMHa
BIAKPMBAETLCA 3a 3aKOHOM, TO CNaAKOEMELb MaE npa-
BO BIAMOBWTUCS Bip NPUUHATTS CMAALLMHU HA KOPUCTb
6yAb-KOTO 3i CMAAKOEMLIB 3@ 3aKOHOM HE3aAeXHO BiA
yepru. ICHYE AyMKa, Lo BiAMOBa Bia NMPUNHATTA cCnaa-
LLIMHM Ha KOPWUCTb OHYKIB abo NpaBHYKIB CNaAKOAABLSA
MOX€e MaTh Micle TiAbKM B TOMY BUNAAKY, AKLLO BOHU €
CNaAKOEMUAMM 3a 3anoBiToM abo 3a 3aKOHOM 3a npa-
BOM NpPeACTaBAEHHS. BBaxaemo Taky AYMKY NOMUAKO-
BOHO. 3riAHO 3 MOAOXEHHAMM Y. 1 cT. 1265 LK YkpaiHu
y M'ATy yepry NnpaBo Ha CNaAKyBaHHS 3a 3aKOHOM Ma-
HOTb YCi iHLWI pOAMYI CNapkoAaBLUA AO LLOCTOrO CTYNeHs
CMOPIAHEHHSA, KyAM NIANAAAOTb | OHYKM CNAaAKOAaBLSA,
OCKIAbKWU € poAMYaMU APYroro CTyneHs CropiAHEeHHS
[9, c. 113]. 3 ubOro BMNAMBAE, LLIO MOXAWBA BiAMO-
Ba BiA NPUWHATTA CNAALUMHM HA KOPUCTb 3a3HauYeHMX
oci6. OTxe, MNIATPMMYEMO MO3ULIiLO MPO HEOOXIAHICTb B
YTOUHEHHI 4. 2 cT. 1274 UK YKpaiHU LWAAXOM HapaHHSA
npaBa BiAMOBM CMAAKOEMLIKO 3a 3aKOHOM Ha KOPWUCTb
6yAb-IKOi 0COBM 3a 3aKOHOM HEe3aAeXHO Bip yepru
[10, c. 22].

Y UK YKpaiHM HEeAOCTaTHbO YiTKO BM3Ha4yeHa
IOPUMAMYHA AOAS CMAALUMHM Y BUMAAKY HEMPUAHATTS
CMaALLMHW OAHUM 3i CNAAKOEMLLIB 3a 3aroBiTOM 3a Ha-
ABHOCTI iHLIMX CNAAKOEMLIB 3a 3amnoBiTOM, PIBHO SK i
YCYHEHHS BiA CMaAKyBaHHA OAHOIMO 3i CMAaAKOEMLUIB 3a
3arnoBiTOM 3a HassBHOCTI iHLWKMX CMAAKOEMLUIB 3a 3ano-
BiTOM. UK YKpaiHu, Ha BiamiHy Bia LUK YPCP, peryatoe
AWLLE MPaBOBi HACAIAKM BIAMOBU BiA NPUMHATTS CNaa-
LLUMHKM cnapkoemMusmu (cT. 1275 UK Ykpaiuu) i He Bu-
3Ha4yae NPaBOBMX HACAIAKIB iHLLMX BUNAAKIB il HENPK-
nHATTA. CT. 1275 LK YKpaiHu nepepbavae, Lo YacTka,
BiA SIKOI BIAMOBMBCS OAMH 3i CMAAKOEMLIB 3a 3anoBi-
TOM, NEPEXOANTb AO iHLLMX CMIAAKOEMLIIB 3a 3anoBITOM
i PO3MNOAIAAETBCA MiXX HUMW PIBHUMMK YacTkamu. Ane
cT. 1275 UK YkpaiHu He nepepbauae BUNAAKK, AKLLO
BCE MaMWHO 3anoBiAaHO, M KOMY Y LbOMY pasi nepe-
MAe YacTMHa CMaALLMHU CMAAKOEMUSA, AKUI 3a NEBHMX
YMOB ii HE NPUIHAB. Ha Le NUTaHHS MOXHa 3HaNTU BiA-
noBsiab y n. 5 MoctaHoBK [aeHymy BepxoBHoro Cyay
«[1p0 CyaOBY NpPaKTMKy Yy CnpaBax MpO CrnaAKyBaH-

Hs». Y TTOCTaHOBI € MOCUAAHHA Ha 4. 2 cT. 1223 LUK
YKpaiHu, BiANOBIAHO AO SIKOrO CMAAKOEMLL 33 3aKOHOM
OAEPXYHOTb NPaBO Ha CMAaAKyBaHHSA y pasi HEMPUMHAT-
TS CNaALLMHU abo BIAMOBM BiA MPUIAHATTS CNAALLMHU
CnaAKoeEMUAMM 3a 3anositom [11]. Lie NOAOXEHHS CAip
PO3YMITH K TaKe, LLIO HAAEXWUTb AAHUM ocobaMm y pasi
HENPUIHATTA CNaALLMHM abo BIAMOBM BiA ii NPURHATTS
yciMa CnapkoeEMLUSIMM 3a 3aMOBITOM i 3a YMOBMU, LLO 3a-
MOBIT CKAAAEHO Ha BCe MalHO. 3a «aHaAAOTIEID 3aKOHY»
Ha KOPUCTb BUCHOBKY MPO NepexiA npasa Ha Cnapky-
BaHHA AO CMAAKOEMLIB 3a 3aM0OBITOM MOXHa BUKOPUC-
TaTh TaKOX MOAOXEHHA cT. 1245 LK YkpaiHu npo Te,
LLIO YaCTMHA CMaALLUMHM, WO HE OXOMAEHa 3anoBiTOM,
CMaAKYETbCA CMAAKOEMUAMW 32 3aKOHOM Ha 3aranb-
HUX MiACTaBax.

Y UK YPCP (ct. 554) mictMaacb HOpMa npo npu-
POLLEHHS CMAAKOBMX 4acTOK, ane, Ha XaAb, y UK
YKpaiHM Takoi HOpMKU He Mae. Y pasi HENPUUHATTS
CMaALLMHKU YM BIAMOBM BiA HET OAHWM i3 CMAAKOEMLIB
3a 3aMoBiTOM 3aCTOCOBYETbCA HOPMa YaCTUHU NepLLOT
ctatTi 1275 UK YkpaiHu, BiANOBIAHO AO AKOI YacTka y
CMaALLMHI, AKy BiH MaB NpaBO MPUAHSATH, MEPEXOAUTb
AO HLIKMX CNAAKOEMLIB 3@ 3amnoBIiTOM i PO3MOAIASETLCA
MK HUMM nopiBHY [11]. Tak camo CAia BMpiLLyBaTh Mu-
TaHHSA AOAI CMAAKOBOI YAaCTKU Yy padi yCyHEHHS CnaAKo-
€MUSA 3a 3anoBiTOM BiA NpaBa Ha CNaAKyBaHHS.

3riaHo 4.5 c1. 1273 LUK YKpainu BiaMoBa Bia npu-
NHATTA CcNaAlMHN € 6€3yMOBHOLO i 6e33acTepPEXHOLO.
AAe CAip 3a3HAUUTH, WO GAKTUUHO LIe NOAOXEHHSA 3a-
KOHY CynepeunTtb NMOAOXEHHIO CT. 1274 UK YkpaiHu,
OCKIAbKM 3a CBOEK CYTTHO BiAMOBa BiA CMAALUMHM
Ha UYMIOCb KOPWUCTb € BIAMOBOKO 3 MEBHOK YMOBOLO,
OCKIAbKM HaAeXHa CMaAKOEMLUIO YacTka MepPexoAMTb
He A0 BCiX CMaAKOEMLUIB 3a 3aNOBITOM, a AULLE AO KOH-
KPETHOro cyb’ekTa, a came CNapKOEMLS 3a 3aNOBITOM.

3asBa Npo BIAMOBY BiA MPUUHATTA CMAALLMHM
NOAAETLCA AO HOTapiaAbHOI KOHTOPW 3a MiCLEM Bia-
KPUTTS CHAALLMHKU. AKLLO Yy 3asBi 3a3Ha4Y€eHO, L0 OCOo-
6a BiAMOBASAETbCA BiA NPUIAHATTS BCIE CNAALLMHA, Le
O3Hauae, WO BOHa BIAMOBMAACA BiA CMaAKyBaHHA AK
3a 3aKOHOM, TakK i 3a 3anosiToM. BianosiaHO A0 4. 5 CT.
1275 UK YkpaiHu ocoba, sika BiAMOBMAACH Bia Mpu-
MNHATTA CNaALUMHM 3a 3anoBiTOM, He No36aBAAETLCS
npaBa Ha CnNapkyBaHHSA 3a 3akKOHOM, TOOTO, SIKLIO Y
3asBi 3a3HayeHo, Lo 0coba BIAMOBASAETLCA BiA CNaj-
KyBaHHA 3a 3anoBiToM, Lle HE O3Ha4ae€, WO BOHa BiA-
MOBMAACA BiA CMaAKyBaHHS 3a 3aKOHOM, | HaBMakM.
BiaMoOBa Bip cnaakyBaHHS 3a 3aKOHOM i 3a 3aMOBITOM
He € BIAMOBOIO BiA MpaBa Ha 0OOB’A3KOBY YacTKy Y
CNaALUMHI. He AONycKaeTbcA BiAMOBA BiA MPUUHATTA
CMaALLMHW HA KOPWUCTb CMAAKOEMLSA, AKMI paHille BiA-
MOBMBCA BiA NPUUHATTS CMAALLMHM, 3@ YMOBMU, AKLLO
BiH He BIAKAMKAB CBOMO BIAMOBY B MOpPsAKY, nepeaba-
yeHoMy 4. 6 cT. 1273 LK YkpaiHu.

TakoX He AOMYyCKaeTbCA appecHa BiaMOBa BiA
NPUIAHATTS CNaALLMHWM Ha KOPUCTb OCiB, 3a3HauYeHmX
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y cT. 1224 UK YKpaiHu. HeripHi cmapkoemui B CUAY
cT. 1224 UK YKpaiHM He MatoTb NpaBa CrnaAKyBaTH, a
OTXE, HEe HaAexXaTb AO YMCAA CMAAKOEMLIB 3@ 3aKOHOM
abo 3a 3anoBiToM. Ha KOpUCTb TakMx 0Ci6 HE MOXAU-
Ba crnpsiMmoBaHa BiAMOBa BiA MPUUHATTA CNaALLMHM.
ANe BMHATKOM BBaXa€ETbCA BUMNAAOK, nepepdayeHuin
a63. 2 4. 1 3a3HauveHoI cTaTTi. BiamoBa Bip npaBa Ha
crnaakyBaHHSA 6aTbKiB MPUNMHAE MOXAMBICTb CMaAKy-
BaHHA AITbMW 3a NpaBOM MNpeACTaBAeHHA [12, c. 7].
IcHYE AyMKa, WO SKLWO CMaAKOEMELb BIAMOBMBCA BiA
CNaALLMHK YNIPOAOBX LLECTM MICALIB | HE BKa3aB KOH-
KPETHO CNaAKOEMLUSA, HA KOPUCTb AKOrO BiH BiAMOBUB-
cA BiA cnapwmHK, abo Taka 3asiBa Npo BiAMOBY BiA
CMaALLMHK, TOBTO NPO BiACYTHICTb BYAb-AKUX NPETEHSIN
AO CNaALUMHU, NOAGHA HUM HOTapiycy NiCAA LWECTU Mi-
CAUiB, TO CNaALLMHA AIAUTBCA MOPIBHY MiX CMaAKOEM-
usMM, KOTpi cnaakytoTtb [13, ¢. 132].

Ha cboroapHi npobAeMHUM € MUTaHHS, Yd Mae
npaBo CNaAKOEMELb, AKUI BIAMOBUBCS Bia NPUAHATTA
CMAALLMHU HA KOPUCTb iHLIOI 0COOU, BIAKAMKATU TaKy
3asaBy. Crarta 1274 UK YkpaiHu «[lpaBo Ha BiAMOBY
BiA MPUIHATTA CNAALLMHM HA KOPUCTb iHLWOI 0COBU» He
MIiCTUTb HOPMW Ha BIAKAMKAHHA 3asdBW MPO BiAMOBY
CNapKOEMUSA. ICHYE AYMKa, SIKLLO CNaAKOEMELb BiAMO-
BMBCS BiA CMAALLMHM Ha KOPUCTb iHLLIMX OCib, TO Taka
BiAMOBa MOXe OyTu TiAbkM Oe3noBopoTHOlo, He33a-
CTepeXHO i He3yMOBHOIO Ta MOAAAbLLE CKaCyBaHHS
CMaAKOEMLIEM 3POOAEHOT HUM 3asiBU HE AOMYCKAETbCSA
[14, c. 47]. TpoTe, Ha Hally AYMKY, BiAMOBIAHI 3acaamn
3AIMCHEHHSA CyO’eKTMBHOIO NpaBa CNapKOEMLB, Ha KO-
PUCTb AKMX BIAKPMAACS CMaAllMHA, Ha BiAMOBY Bip il
NPUUHATTA, BU3HAUeHi cT.cT. 1273, 1274 LK YkpaiHu.
Tomy came B AQHOMY BUMaAKy NOTPiGHO 3BepTATUCS AO
cT. 1273 UK YKpaiHu, ska BCTAHOBAKE 3aranbHi Bu-
MOTM LLIOAO BiAMOBM, @ CaMe 4. 6 Liel HOPMHU, 3a AKOO
BIAMOBA BiA NMPUNHATTA CNAALLMHA MOXe ByTU BiAKAK-
KaHa NpPOTAroM CTPOKY, BCTAHOBAEHOIO AASI MPUNHATTA
cnapWmWHU. MiX 3AIMCHEHHAM MPABOUYMHY | HACTAHHAM
MOro NpaBOBOro epekTy MOXe NMPONTU NEBHUI yac i,
AK BUcAoBuMBCA |.6. HoBuUUbKKIA, BYAO 6 «POSIBOM HaA-

MipHOi cyBOpOCTi» 3a60POHWUTM 0CO0bi, AiIka BYMHMAA
OAHOCTOPOHHHO Yroay, CKacyBaTH ii AO MOMEHTY BUHMK-
HEeHHA NpaBoBoOro edekty yroam [15, c. 91].
HeobxiaAHO TakoX 3as3HauuTW, WO BiaAMOBa BiA
NPUAHATTA CMAALMHU HE AOMYCKAETbCA TIAbKW Y BU-
napkax BU3HAHHSA CaALlLMHWU BiayMepPAOLD. Ane, AKLLO
AepxaBa abo TeputopiasbHa rpoMapa CTaAu CrapKo-
EMUAMM 3a 3aMoBITOM, BOHWU MOXYTb BIAMOBUTUCA BiA
NPUAHATTA CMAALLMHMK, LLIO BIANOBIAAE NPUHLIMAMY HOPK-
AMYHOI PiBHOCTI CTOPiH Ta AQE MOXAMBICTb iHLLIWM CNaA-
KOEMLSIM 3@ 3aKOHOM MPUNHATA CMAALLMHY.
BucHoBKM. [1iACyMOBYHOUYM BULLE BUKAGAEHE, 3a-
3HAYMMO, LLO NPUNHATM abo He NPUNHATU CMAALLMHY
Le npaBo, a He 060B’A30K CNAaAKOEMUSA. BCTaHOBAEH
y cT. 1270 UK YKpaiHu CTPOKM AAS NPURHATTS Cnaa-
LLMHM 3aCTOCOBYIOTbCSA TAKOX AASI 3AIMCHEHHA MpaBa
Ha BIAMOBY BiaA MPUMAHATTA ChNaAllMHKW. [louaTok ne-
pebiry CTPpoKy BiAMOBM Bip MPUIAHATTA CNaALUMHK MO-
UMHAETLCA 3 Yacy, KOAM CMapKoeEMeLb HabyBae CBOE
cy6’eEKTMBHE NPaBO Ha CNaAKyBaHHS.
Ocobu, NnpaBo Ha CNaAKyBaHHA SKUX 3aAEXMWTb
BiA HEMPUWHATTA CNaALLMHM abo BiAMOBMW BiA ii npu-
MNHATTS iHWKWMK CNAAKOEMUSIMM, BBaXarOTbCA TIAbKM
NOTEHUIMHUMW CNAAKOEMUSIMM, TOMY LLO CMaAKOE-
Melb, KW BIAMOBMBCS BiA MPUMAHATTA CNaALLUMHM,
MOXe CKOPUCTaTUCA CBOIM NPaBOM i BIiAKAMKATH 3aABY
npo BiAMOBY BiA MPUIAHATTA CNAALLMHW MPOTArOM CTPO-
Ky, BCTAHOBAEHOTO AAS i MPUNHATTA. Bip3HaueHo, wWo
CMaAKOEMELb, AKWUI Y MeXaX CTPOKIB AAA MPUHHATTS
CMaALLUMHM 3ripHO 3i cT. 1274 LUK YKpaiHv nopaB 3asBy
Nnpo BIAMOBY BiA MPUMAHATTA CMAALLMHU HA KOPUCTb iH-
LLIOro CMNaAKOEMLS, Ma€e NPaBo BIAKAMKATH il Tak camo,
AK | 3asBYy Npo BiAMOBY 6e3 3a3HauyeHHs1 0cobu, Ha Ko-
PUCTb IKOI BOHA 3pobaeHa (4. 6 cT. 1273 LK Ykpainn).
AOBEAEHO MOAOXEHHS, 3riAHO 3 AKMM BiaAMOBa
BiA MPUIHATTA CNaALLMHU 6e3 3a3HayeHHss ocobu, Ha
KOPUCTb SIKOI BUMHEHA Taka BiAMOBa, Mae Habupa-
T YMHHOCTI MICAA 3aKiHYEHHS CTPOKY AAS MPUUHATTS
CMaALLUMHMK, WO BUNAMBAE 3i 3MicTy U. 6 cT. 1273 UK
YKpaiHu.
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domiuoBa Hatanisa BacuniBHa

FAPAHTII 3AIMCHEHHA NMPABA HA BIAMOBY BIA MPUUHATTA CNAALLMHU 3A LIUBIAbHUM KOAEKCOM

YKPAIHU

CratTa npucBsiueHa AOCAIAKEHHIO NpaBa Ha BiAMOBY BiA NPUIAHATTA cnaalMHW. OCHOBHa yBara 3ocepeaXeHa Ha
aHaAi3i Ta BU3HAUYeHHi OCHOBHUX NPOOBAEM 3AINCHEHHA NpaBa Ha BIAMOBY BiA MPUAHATTS CNAALLMHKU, @ TakoX GOopMY-
BaHHIO BIANOBIAHWUX PEKOMEHAALLIM LLIOAO BAOCKOHAAEHHS LIMBIABHOTO 3aKOHOAABCTBA YKpaiHu.

KarouoBi cnoBa: cnapkoBe MpaBo, 3AIMCHEHHA NpaBa Ha CraAKyBaHHSA, CTPOKM 3AIMCHEHHSA NpaBa Ha CMaAKyBaH-
HS, HENPUMHATTA CNAALLMHKW, BIAMOBA BiA MPUIAHATTSA CMAALLMHM.

domuueBa Hatanua BacunbeBHa

FTAPAHTUU OCYLLECTBAEHUA MPABA HA OTKA3 OT MPUHATUA HACAEACTBA MO rPAXKXAAHCKOMY

KOAEKCY YKPAUHDI

CraTba MOCBSALEHA MCCAEAOBAHMIO NMpaBa Ha 0TKa3 OT NPUHATUA HacAeacTBa. OCHOBHOE BHUMMaHWE COCPEeAOTO-
YeHO Ha aHaAM3e W OnpeAeneHUr OCHOBHbIX MPOBAEM OCYLLECTBAEHUSI NpaBa Ha OTKa3 OT MPUHATUMA HAaCAEACTBa, a
Takxe GopMMPOBaAHMIO COOTBETCTBYHOLLIMX PEKOMEHAALIMI MO YCOBEPLLUEHCTBOBAHUIO FPaXAQHCKOTO 3aKOHOAATEALCTBA
YKpauHbl.

KaroueBble cnoBa:HaCAeACTBEHHOE MpaBO, OCYLLECTBAEHME MpaBa Ha HaCAeAOBaHWE, CPOKU OCYLLECTBAEHUSA
npaBa Ha HacAeAOBaHWE, HEMPUHATUE HACAEACTBA, OTKa3 OT NPUHATUSA HACAEACTBA.

Fomicheva Nataliya Vasylivna

GUARANTEES OF EXERCISE OF THE RIGHT TO REFUSE ACCEPTANCE OF INHERITANCE BY CIVIL CODE OF

UKRAINE.

The article investigates the righ to refusal to accept the inheritance. The main focus is on analyzing and
identifying the main issues of the right to refuse to accept the inheritance. It is formed appropriate recommendations
for improving the civil legislation of Ukraine.

Keywords: hereditary right, exercise of the right to inheritance, terms of exercise the right to inheritance, heritage
rejection, refusal of inheritance.



