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Beccapab Hartanisa MukonaiBHa,
3pobyBavka Kadpeapy LMBIABHOMO npouecy

HaujoHanbHOTO yHiBepcUTETY «OAEChbKa FOPUANUHA aKaAEMIA»

OCOB/ZINBOCTI BUSHAYEHHA TEPUTOPIANIBHOI
NiACYAHOCTI NMO30BIB 40 MIXXHAPOAHUX NEPEBI3SHUKIB

MoctaHoBKa npobaemMu. MoAOXKEHHAMU 3aKOHY
YKkpaiHu «[1po CyAOYyCTpIl i cTaTyCc CyAAiB» KOXHOMY ra-
paHTOBaHO MPaBO Ha PO3rASiA MOro CnpaBu B CYAi, AO
MIACYAHOCTI KOTO BOHa BiAHECeHa npoLuecyaAbHUM
3aKOHOM. UTaHHA MIACYAHOCTI HE € HOBUM AASl UU-
BiABHOIO MpPOLECyaAbHOro nNpasa YkpaiHu, xoua ii npa-
BUAA 3a3HAAU AEAKMX 3MiH B XOAI CyAOBOI pedopmu.
LLlo cTocyeTbea crnpaB 3a No3oBamu A0 NEPEBI3HUKIB,
L0 BUMNAMBAIOTb 3 AOFOBOPiB NEPEBE3EHHS BaHTaXiB,
nacaxupis abo 6araxy, ToO BOHW, K i paHile, niano-
PAAKOBaAHI NMpaBMAAM BWKAKOYHOI MIACYAHOCTI, BiaMO-
BIAHO AO SKWX Ui CNpaBu MIAAATarOTb PO3rAAAY CYAOM
3a MiCUE3HaxXOAKEHHAM MepeBi3HMKa. Pasom 3 Tum,
3HayHa KiAbKiCTb MiXXHaPOAHUX Yroa, YH4aCHULIEKD AKMX
BUCTyNae YKpaiHa, GakTMUHO HIiBEAIOOTb HOPMY MpPO
BUKAKOUHY MIACYAHICTb CnpaBs, WO BUNAMBAKOTb i3 MiX-
HapPOAHMX NepeBe3eHb, BCTAHOBAIOKOUM AASI MO3MBaya
npaBuAa aAsTEPHATMBHOI MiACYAHOCTI. lpoTe Ha Cbo-
roAHi, Ha Xanb, B YKpaiHi BiACYTHi CEpPHO3Hi HayKOBI
po3pobKM B AaHIN coepi, K i NpakTMKa LIMPOKOro 3a-
CTOCYBaHHSI CyAaMU HOPM MiXHapOAHOro npasa A0
npoLecyanbHUX NPaBOBIAHOCKH, LLO W NMOSICHIOE aKTy-
aAbHICTb Ta HOBU3HY AQHOIO0 HayKOBOIO AOCAIAKEHHS.

CTaH AOCAIAKEHHA npobaemu. MNuTaHHA niacyA-
HOCTIi, B TOMY UYMCAi BUKAKOUHOI, PO3MASIAGIOTLCH Y KOX-
HOMY MIAPYYHWUKY 3 LUMBIABHOTO MPOLECY Ta KOMEHTa-
piB LIMBiAbHOTO NpoLecyanbHOro koaekcy Ykpainu. i,
30KpeMa, NPUAIAAKOTL yBary Taki BuUeHi, sk C.C. buu-
koBa, H0.B. binoycos, f.M. 3ekkaH, B.B. Komapos,
A.A. Nycnenuk, H.H0.Cakapa, B.l. TepTULLHIKOB,
O.l. YrpuHoBcbka, C.A. ®ypca, C.I. YopHOOUEHKO,
M.W. WredaH Ta iH. MpoTe, Ak NpaBuAo, B pobotax Lux
aBTOPIB KOHCTATYETbCA BMKAKOYHA MIACYAHICTb CnpaBs
3a No3oBaMu AO NePEBi3HUKIB, @ 0COOAMBOCTI BU3Ha-
YEHHS TepUTOpiaAbHOI NIACYAHOCTI crpas, WO BUHUKA-
HOTb i3 MIXXKHApPOAHUX NepeBe3eHb, HE PO3rASIAAOTLCS.
3 iHWoro 60Ky, B YKpaiHi NPOBOAMAUCA AOCAIAKEHHS
NpobAeM BM3HAUYEHHS MIACYAHOCTI CNpaB 3 iIHO3EMHUM
E€AEMEHTOM, 30KpEMa, 3a AaHWM HanpAMKOM MiAro-

TOBAEHI Ta 3aXxULLEHI AUcepTaLii Ha 3A00yTTS CTyneHs
KaHAMAGTa HOPUAMUYHKUX Hayk HO.B. YepHsK «HCTUTYT
NIACYAHOCTI B MiXHApPOAHOMY MpuWBATHOMY MpaBi
KpaiH €sponeicbkoro Cotosy Ta Ykpainw» [1] Ta A.C.
depnHAK «[1paBo IHO3EMLIB Ha 3BEPHEHHA AO CyAy B
YKpaiHi (LMBiAbHO-NpoOLEeCyanbHi acnektn)» [2]. Mpote
B LMX poboTax MOBa MAE MPO PO3MEXYBaAHHA KOMMe-
TEHLT CYAIB PI3HUX AE€PXaB LLOAO CNpaB 3 Tak 3BaHUM
iHO3EMHWM EAEMEHTOM Ta HE PO3MAAAAIOTLCA NMUTAHHA
BM3HAYEHHSA KOMMNETEHTHOIO CyAy BCEPEAVHI AEPXaBMU.

Tomy MeTOI AaHOI CTaTTi € AOCAIAKEHHS Ha MiA-
CTaBi aHaAi3y HOPM UMHHOMO UMBIABHOIO NpoLecyanb-
HOro 3aKOHOAABCTBa YKpaiHWM Ta HOPM MiXHapPOAHMX
yrop 0ocobAMBOCTEN BU3HAUYEHHS TEPUTOPIAAbHOI NiA-
CYAHOCTI CnpaB 3a N030BaMu A0 NEPEBI3HUKIB, LLIO BU-
HUKatOTb i3 AOrOBOPIB MiXXHAPOAHOIO NEPEBE3EHHS.

Buknap OCHOBHOro martepiany AOCAIAXKEHHSA.
HasBHiCTb TepuTOpiaAbHOI MIACYAHOCTI MOB’A3aHa 3
HEOOXIAHICTIO PO3MOAIAY CNpaB MiXX OAHOPIAHWMM Cy-
AaMU 3 ypaxyBaHHAM TEPUTOPIi, HA AKY NOLLMPIOETLCA
iX HOPUCAMKLIA. 3aKOHOAABCTBOM BCTAHOBAEHO pPSIA
npaBuA TEPUTOPIaAbHOI MIACYAHOCTI, 3 ypaxyBaHHSM
AKMX TPAAMLIMHO BUAIAAIOTb 3araAbHy, aAbTEPHATUBHY,
BUKAKOUHY MIACYAHICTb, NMIACYAHICTb 3@ 3B’A3KOM CrpaB
Ta 3a YXBaAOK CyAy.

Po3raaa okpemux Kateropin cnpas B CUAY MPAMOI
BKa3iBKM B 3aKOHi AOMYCKAETbCHA AULLE B KOHKPETHO
BM3HAYeHMX 3a MiCLeM po3TallyBaHHS Cypax. Taka
TepuTopiaAbHa MIACYAHICTb HAa3MBAETbCHA BUKAKOYHOLO.
BCTaHOBAEHHSI BUKAKOYHOI MIACYAHOCTI CMPSAMOBaHO
Ha 3abes3neyvyeHHsa Kpalmx YMOB AASl MPABUABHOTO i
CBOEYACHOTr0O PO3rAsiAy cnpas, cneundiyHi ocobAnBoc-
Ti IKMX YCKAQAHIOKOTb IX PO3MASA B iHWOMY Micui. Mpwu
KOHKYPEHLLi AaHOrO BUAY MIACYAHOCTI 3 iHLIMMW BUAG-
MU NIACYAHOCTI NnepeBara 3aBXAM HAAAETbCA BUKAKOY-
Hin miacyaHocTi [3, ¢. 282].

Cr. 114 UMK YKpaiHM Ha3uBae M'ATb BUMAAKIB
BMKAKOYHOI MIACYAHOCTI. BianoBiaHO AO 4. 4 uiei cTaTTi
No30BM A0 MEPEBI3HUKIB, LLIO BUHUKAIOTb 3 AOrOBOPIB
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nepeBe3eHHs1 BaHTaxiB, NacaxwupiB, 6araxy, NoLuTw,
NnpeA’asBAAIOTbCH 3@ MiCLE3HAXOAKEHHSAM MNepPeBI3HU-
Ka. AOCAIAKYHOUM BUNAAKM MpPeA’ABAEHHSA MO30BIB,
noB’A3aHMX 3 AOrOBOPaMU NEPEBE3EHHS, CAiA BpPaxo-
ByBaTH i Te, LLO HEPIAKO LLi AOrOBOPU OXOMAKOKOTbL CBO-
€10 AIEID TEPUTOPIT KIAbBKOX AEPXaB, LLO 3YMOBAIE iX
PErYAIOBAHHSA HE AMLLE HALiOHAAbHWUM, ane M MixHa-
POAHWM MPaBOM.

3riagHo i3 u. 1 cT. 2 UK YkpaiHu pxepenamu up-
BiABHOIO MPOLECYaAbHOr0O NpaBa Ha3BaHi KOHCTUTYLiS
YKpaiHu, uen Kopekc Ta 3akoH YKpaiHu Bia 23 uepB-
HA 2005 poky «[1Ipo MiXXHapoAHe NpuBaTHE NpaBoO».
3a3HauyeHa cTaTTa MICTUTb TaKOX MOAOXEHHS Mpo Te,
WO y pasi, KOAU MiDKHapPOAHUM AOFOBOPOM, 3ropa Ha
060B’I3KOBICTb IKOrO HapaHa BepxoBHot Papoto
YKpaiHu, nepepbaueHo iHwWi npaBuAa, HixX BCTAHOBAE-
Hi LIMK, 3acTocoByroTbCA NMpaBuAa MiXHaApPOAHOIO AO-
roopy. Lle nonoxeHHs LMK YkpaiHu BianoBipae u. 1
CT. 9 KoHCTUTyLii YKpaiHu, aka NporoAoCHAa, WO YMHHI
MiXXHapPOAHI AOTOBOPM, 3ropa Ha 060B’SIBKOBICTb SIKMX
HapaHa BepxoBHOWO Papoto YKpaiHKW, € YaCTUHO Ha-
LliOHAaAbHOIO 3aKOHOA@BCTBa YKpaiHW. 3 aHaAi3y AaHOI
CTarTi BUAHO, LLO KOHCTUTYLIA BKAKOUMAG MiXKHAPOAHI
AOTroBOPU YKpaiHW Y NpaBOBY CUCTEMY AEPXKABMU.

BianoBiaHO A0 cT. 2 3akoHy YKpaiHu BiA
29.06.2004 poky Ne 1906-IV «[Mpo mixHapOAHI AO-
roBopu YKpaiHW» MiXHapPOAHWUIA AOroBip YKpaiHu -
YKAAAEHWUW Y MUCbMOBI GOPMi 3 IHO3EMHOK AepXa-
BOO abo iHWWM Cyb6’EKTOM MiXHApPOAHOrO MnpaBa,
AKUIN PETYAIOETBCSA MiXKHAPOAHWM MPaBOM, HE3AAEXHO
BiA TOro, MICTUTbCA AOMOBIP B OAHOMY UM AEKIAbKOX
NoB’A3aHMUX MiX CODOI0 AOKYMEHTaX, i HE3AAEXHO Bip
MOro KOHKPETHOr0 HaMMeHyBaHHSI (AOroOBip, Yroaa,
KOHBEHLLifl, MaKT, MPOTOKOA ToW). Y cTatTi 19 aaHoro
3aKOHYy 6e3nocepeAHbO 3a3HAYaAETbCA, WO YMHHI MiX-
HapOAHI AoroBopu YKpaiHu, 3ropa Ha 060B’A3KOBICTb
AKMX HapaHa BepxoBHOW Papoto YkpaiHu, € YaCTUHOLO
HaLIOHAAbHOrO 3aKOHOAABCTBA | 3aCTOCOBYHOTbCH Y
nopsiAKy, nepepbaveHoOMy AAS HOPM HaLiOHAAbHOroO
3aKOHOAABCTBA.

AKWO MiXHAPOAHUM AOrOBOPOM YKpaiHW, SIKWM
HabpaB UMHHOCTI B YCTAHOBAEHOMY MOPSIAKY, BCTAHOB-
AEHO iHLWI NpaBK1Aa, HiX Ti, LLLO NepeabaveHi y BiANOBIA-
HOMY aKTi 3aKOHOAABCTBA YKpaiHU, TO 3aCTOCOBYHOTbCA
npaBuAa MiXXHapOAHOIO AOrOBOpY.

MNMaeHym BepxoBHoro Cyay YkpaiHv B n. 4 CBOET
noctaHoBi BipA 1 auctonapa 1996 poky «[lpo 3acTo-
cyBaHHSA KOHCTUTYLIT YKpaiHu npu 3AIMCHEHHI NpaBo-
cyaAs» [4] po3’ACHMB, WO CYA HE MOXE 3aCTOCOBYBaTU
3aKOH, KWW PETYAIOE AaHi NPaBOBIAHOCWMHU iHaAKLLE,
HiX MiDXHApPOAHUI AOroBip. Lle TBepAXEHHS FPYHTYETb-
CSl Ha CT. 27 BipAeHCbKOI KOHBEHLLT NPO NpaBo MiXHa-
POAHMX AOFOBOPIB BiA 23 TpaBHA 1969 p., yuacHuULUED
AIKOI € YKpaiHa i BIiAMOBIAHO AO AIKOI YYaCHUK HE MOXe
NMOCUAATUCS Ha NOAOXEHHS CBOro BHYTPILLHbLOIO NpaBa
AIK Ha BUNpaBAaHHSA AAA HEBUMKOHAHHSA HUM AOTOBOPY.

Takum 4nMHOM, HopMmK KoHcTutyuii i LMK YkpaiHu npo
MiXXHaApPOAHI AOrOBOPM i IXHE MPIOPUTETHE 3HAUYEHHA B
LUMBIABHOMY CYAOYMHCTBI AO3BOASIKOTb 3POOUTU BMUCHO-
BOK MPO Te, WO HOPMW MIXHAPOAHOIo npasa iMMAi-
MEHTYHOTbCA Y chHepy BHYTPILLHbOAEPXABHMUX BIAHOCHH
[5, c. 324].

3ropa BepxoBHoOi Pagn Ha 060B’A3KOBICTb MiX-
HapOAHMX AOFOBOPIB MOXE MaTh Pi3Hi GopMU: «yXBa-
AEHHS», «YyTBEPAXKEHHS», «MPUEAHAHHS». [lepeBaxHO
Le BiAOYBaETbCA LUAAXOM paTUdikaLii MiXHaPOAHOIO
AOrOBOpPY, AKa BUpaxaeTbca y OopMi 3aKOHY | O3HaYae
3ropy YKpaiHu Ha 060B’A3KOBICTb AASI HEI MiDKHAPOA-
HOro AOroBopy. 3akoH YkpaiHu «[1Ipo MiXHapoAHi AO-
roBOpPW» MiCTUTb NEPEAIK MIDKHAPOAHUX AOFOBOPIB, LLO
niaAsiratoTb 060B’A3KOBIN paTudikauii (4. 2 cT. 9). Kpim
TOoro, YkpaiHa 3riaHo 3i cT. 7 3akoHy Ykpainu «[1po npa-
BOHACTYMHUUTBO YKpaiHu» Bia 12 BepecHs 1991 p.
BUCTYyMNae npaBoOHaCTynHWLE npaB i 060B’sA3KIB 3a
MixHapoaHUMK yropamu CPCP y pasi, AKWo BOHWU He
cynepeyatb KOHCTUTYLI.

TakMM 4YMHOM, aHaAi3 BULLEHABEAEHUX 3aKo-
HOA@BUYMX MOAOXEHb CBIAYMTL, LLO CYA MPU PO3IASAI
LUMBIAbHOI CMpaBW 3aCTOCOBYE HOPMW BHYTPILLHbOMO
LMBIAbBHOIO MPOLIECYaAbHOro npasa YKpaiHW, OAHaK 3
TUX MUTaHb, 3 AKUX iICHYE MiDXHAPOAHWIM AOTOBIp, 3ropa
Ha 000B’A3KOBICTb AKOro0 HapaHa BepxoBHoto Papoto
YKpaiHu, WO BCTAHOBAIOE iHLWI NpaBUAa, HIX Y 3aKOHi,
3aCTOCOBYE MpaBMA@ MiXXHaPOAHOro Aorosopy [5, c.
327].

Tak, HU3KOK MiXHAPOAHMUX AOTrOBOPIB, ydYacCHW-
Leto AKMX € YKpaiHa, nepepbayeHo BiAMiHHI NpaBurAa
LOAO MIACYAHOCTI NMO30BIB A0 MEPEBI3HUKIB Bip Nnpa-
BWA@ BUKAKOUYHOI MIACYAHOCTI, ike MiCTUTbCA y cT. 114
LMK Ykpainu.

30Kpema, BIiAMOBIAHO A0 CT. 21 KoHBeHLii npo
AOTOBIp MiXXHAapPOAHOTO aBTOMOOGIABHOIO NepeBe3eHHs
nacaxwupis i 6araxy (KAIMM) Bia 5 avunHa 1978 poky [6]
3 yCiX cnopiB, AKi BUHMKAIOTb 3 MPUBOAY NEPEBEIEHD,
O NiAMNAAAOTb MiA AitO Liel KOHBEHLIT, N031MBay MoXe
Ha BAACHWIM BMOIp 3BEPHYTUCb, OKPIM KOMMETEHTHMX
CYAIB AepXxaB, AKi 6epyTb yuyacTb B KOHBEHLi, Np13Ha-
YEeHMX CTOPOHaMM 3a CrMiAbHOK 3rOAOHD, AO CYAIB Aep-
XaBW, Ha TEPUTOPIT SKOI 3HAXOAMTbCS:

a) roAOBHa KOHTOpPA BiAMOBiAaya, MOro 3BuyanHe
MicLe NPoXKMBaHHS abo KOHTOpPa, 3a NOCePEeAHULTBOM
AKOI 6yB YKAAAEHUI AOTOBIp nepeBe3eHHs, abo

b) micue, Ae byna 3anopisiHa Wwkoaa, abo

C) MicLe BiAnNpaBAEHHS Y/ NPU3HAYEHHS,

i MOX€ 3BEPHYTUCb AULLIE AO LIMX CYAIB.

Cxoxi HopMK MicTaTbCcA B CT. 14 KOHBEHLi npo
MiXXHapoAHI aBTOMOBIAbHI NMepeBe3eHHsT nacaxupis
i 6araxy [7], nianucaHoi aepxaBamMu - y4aCHUUAMM
CHA 9 xoBTHA 1997 poky B M. bilikek. Heto nepea-
6aueHo, WO 3 YCiX CMipHWUX MWUTaHb, AKI BUHUKAIOTb Y
3B’A3KY 3 NepeBe3eHHAM nacaxupis i 6araxy B MiXHa-
POAHOMY CMOAYYEHHI, MAacaXup Mae NpaBo 3riaHO i3 CT.
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20 KoHBeHLii Npo npaBoBy AONOMOry Ta NpaBoOBi BiA-
HOCWHW Y UMBIAbHUX, CIMEMHUX i KPUMiIHAAbHUX crnipa-
Bax Bip 22 ciuHA 1993 poKy 3BEPHYTUCA B CYAU AEpXKa-
BW, HA TEPUTOPIi AIKOI CTanacsa MOAIS, WO Npu3Bena A0
YLKOAXKEHHS] 3A0POB’SA Nacaxupa abo NOLIKOAXEHHS
6araxy, UM po3TallioBaHi 3a OPUAMUYHOK aAPECOLO Ne-
peBi3HWKa abo nacaxupa, a Takox y NyHKTax BiaAnpas-
AeHHA abo npunbyTTsa Nnacaxupa.

BianosiaHO a0 naparpady 2 ct. 39 Yroam npo
MiXXHApPOAHE NacaXmnpcbke CNOAYUYEHHS [8], MPUAHATOT
B pamkax OpraHizauii cniBpobiTHULTBA 3aAi3HULb Ta
BBEAEHOI B Aito 3 1 anctonapa 1951 poky (i3 3miHamMmu
Ta AOMOBHEHHAMM), NO30B MOXe OYyTM NopaHUM OcCo-
6010, IkKa Ma€ Ha Te npaBsa, TIAbKU A0 3aAi3HuLi abo
NYHKTY MPOAAXy, A0 SiIKMX Byna 3asiBAEHa MNpeTeH3is
BiAMOBIAHO A0 naparpady 5 cr. 38 Yroau, i Tinbku B
TOMY BUMAAKY, SIKLLO HUMK He ByAO AOTPUMAHO CTPO-
Ky Ha PO3rAsA NPETEH3ii, BCTAHOBAEHOIo nNaparpadom
8 c1. 38 Yroam, abo AKLO Ha NPOTA3i LUbOro X CTPOKY
3aAi3HULA abo MyHKT NPOAAXY MOBIAOMMAM 3asiBHWKA
Nnpo BIAXWMAEHHSI NpeTeH3ii NoBHICTIO abo 4acTKOBO.
Aopatkom 2 (A0 CT. 38 Yroamn) 3aTBEPAXKEHO MEPEAiK
opraHisauin, AKi pPo3rAaAatoTb NPeTeHsii i BiANOBIAHO
AO AKMX MOXe OyTn 3asiBAeHO No3oB. Ha 3ani3Huusx
YKpaiHM TakMMK OpraHi3auiamu €:

1) Npo NOBEPHEHHA MAATW 3a MpPOI3A Nacaxwu-
piB - BaAOTHO-KOMeEpLiMHE ynpaBAIHHA «YKP3aAi3HULL»
290604, NbBiB, BYA. lorons, 1;

2) Npo BIALWIKOAYBaHHA 3a MOBHY abo 4yacTKoOBY
BTpaTy abo NOLKOAXEHHS baraxy uu ToBapobdaraxy, 3a
NPOCTPOYEHHA B AOCTaBLi H6araxy — LleHTp MixHapoa-
HUX PO3PaxyHKIiB i KOHTPOAKD YKp3aAidHuui, 290601,
YKpaiHa, \bBiB, ByA. AMCTONAAOBOro UnHy, 22.

BianoBiaHO a0 naparpady 3 ct. 39 Yroan no3os
MOXe ByTW MOAGHO TIAbKM Y HAAEXHOMY CYAI TiET KpaiHu,
3ani3HMLI abo MYHKTY NPoAaXxy, AKin byna npea’ssBAeHa
npeTeHsis.

0OcobAMBOCTI  MIACYAHOCTI nepepbadeHi i AAs
MiXHapPOAHMX MOBITPAHMX MeEpPEBI3HUKIB. Tak, CT. 28
KOHBEHLiT AAS YHidIKALLIT AEAKMX MPABUA, LLIO CTOCYHOTb-
CSl MiXXKHapPOAHMX MOBITPAHUX NepeBe3eHb, NiANMcaHol
y Bapuwasi 12 x0BTHA 1929 p. (BapLuaBcbKoi KOHBEH-
uii) [9], 3amiHeHoi B laasi B 1955 poui, nepepdbayeHo,
LLIO MO30B MPO BiAMOBIAAABHICTb MOBUMHEH OYyTU MOpY-
LLIEHW, Ha BMBIp No3uBaYa, B Mexax TepUTopii OAHIET 3
Bucoknx AorosipHux CTopiH abo B cyai 3a Micuem npo-
XWBaHHSA NepeBi3HMKA, 3a MiCLLE3HAaXOAXEHHSAM FOAOB-
HOTO ynpaBAiHHS MOro nianpuemctea abo 3a Micuem,
A€ BiH Ma€ KOHTOPY, Yepes AKy 6yB YKAAAEHWUI AOTOBIP,
abo nepea CyaAOM MicuUs NpU3HaUYeHHs. Lle NoAoXeHHSs
BapLluaBcbKkoi KOHBEHLIi B NoAaAbLIOMY GYAO pO3LUK-
peHo KOHBEHLiEH, AOAATKOBOK A0 BapLuaBCbKOi KOH-
BEHLT, AAS YHiIdiKaLil AeAKMX MPaBUA, LLO CTOCYHOTbCSH
MiXXHApPOAHMX MOBITPAHUX NepPeBe3€eHb, 3AINCHIOBAHUX
0cob0t0, fIka He € NepPeBI3ZHUKOM 3a AOFOBOPOM, BiA
18 BepecHA 1961 poky [10], skoto byAo BCTAHOBAEHO,

LLIO MO30B MOXe ByTW NMOAAHMI K AO MEPEBI3HMKA 3a
AOTOBOPOM, SIK 3a3HAYEHO Yy BULUEHABEAEHIN CT. 28
BapluaBcbkoi KOHBeHLUIi, Tak i Ha BWbip nosvBaua B
CYAI 32 MiCLE3HAXOAXKEHHAM GaKTUYHOro NepeBi3HMKa
UM MOro FOAOBHOMO YMPABAIHHS AO Takoro ¢GakTUUHO-
ro nepe.i3HWKa abo A0 NMepeBi3HWKa 3a AOTOBOPOM,
abo A0 060X, pa3oM UM OKpeMo. KOHBEHLiA, AOAATKO-
Ba A0 BapluiaBCbKOi KOHBEHLLi, BU3HAYa€E NEPEBI3HU-
Ka 3a AOroBOpPOM fik 0COby, sika YKAaAQ€E SIK CTOpOHa
AOTOBIp NepeBe3eHHs, WO nianapae nip Bapluascbky
KOHBEHLtO, 3 nacaxuvpom abo BIAMPABHUKOM UM 3
ocob0lto, fika Ai€ BiA iMeHi nacaxupa abo BiAnpaBHU-
Ka, a GaKTMYHOro nepeBi3HUKa - AK 0Coby, AKa He €
nepeBi3HNKOM 3a AOrOBOPOM i, Byayun ynoBHOBaXe-
Ha MepeBi3HUKOM 3@ AOrOBOPOM, 3AIMCHIOE MOBHICTHO
abo YaCTKOBO MepeBe3eHHs, ane fika CTOCOBHO el
YACTUHU HE € MOCAIAOBHUM NEPEBIZHUKOM Y PO3YMiHHI
BapLuaBCbKoi KOHBEHLI.

0cobAMBOCTI MIACYAHOCTI MO30BIB A0 MOPCbKMUX
nepeBi3HWKiB nepepbaydeHi cT. 17 AdiHCbKOI KOHBEH-
il Npo nepeBe3eHHA MOPeM nacaxwupiB Ta ix baraxy
1974 poky [11]. Heto BCTaHOBAEHO, LLLO MO30B Ha Mia-
cTaBi ujei KoHBeHLji Moxe 6yTv npep’sBAEHO Ha BU-
6ip no3uBauya B OAHOMY 3 3a3HAYEHUX HUXUE CYAIB,
npuv ymOBIi, WO BiH 3HaxoAMTbLCA B AepxaBi, Aka €
CTOPOHOIO L€l KOHBEHLLT:

a) B CcyAi NocTinHOro mMicus nepebyBaHHS UM Mic-
LA 3HaXOAXEHHS FOAOBHOI KOHTOPU BiANOBIAAYa;

b) B cyai micua BianpaBAeHHA abo Micusa npusHa-
YEeHHS 3riAHO 3 AOFOBOPOM NEPEBE3EHHS;

) B cyai AepxaBu AoMiLMAIKD abo NOCTiMHOro Mic-
LA MPOXMBaHHA NO3MBaya, SKLLO BiANOBiAAY Ma€e CBOLO
KOHTOPY B Ui AepxaBi i nianapae nip il OPUCAMKLHO;

d) B cyai AepxaBu, oe BYAO YKAQAEHO AOTOBIp Nne-
PEBE3EHHSA, AKLLO BIANOBIAAY MA€E CBOK KOHTOPY B Liil
AepxaBi i nianaaae nia ii OPUCAMKLLO.

HapewTi AAs cnopiB, WO BMHWKaAKOTb 3 AOTMOBO-
PiB Mi>KHAPOAHOIO NaCaXWPCbKOro MepeBe3eHHSA Mo
BHYTPILIHIX BOAHMX LUAAXaX, MIACYAHICTb BCTAHOBALKO-
€TbCA CT. 15 KOHBEHLUii Npo AOroBip MiXHapoAHOro
nepeBe3eHHN NacaxupiB i 6araxy nNo BHYTPILLHIX BOA-
HuX waaxax (KMNMB) Bia 01 tpaBHA 1976 poky [12].
Heto nepeabauyeHo, Lo 3 ycix cnopis, AKi BUHUKAKOTb
3 MPUBOAY NMEPEBE3EHDL, LLO NIANAAAKTb MiA A0 LIET
KoHBeHLji, No3rMBay MOXe Ha CBill BUOIp 3BEPHYTHCH,
OKpPiM KOMMNETEHTHMX CYAIB AEPXaB, AKi 6epyTb yuacTby
KoHBeHLji, 06paHMXx CTOPOHAMM 3@ CMiAbHOH 3roAOHD,
AO CYAIB AEPXaBW, Ha TEPUTOPIT IKOI 3HAXOAMTLCS:

a) roAOBHa KOHTOpa BiaAMOBiAaya, MOro 3BnyanHe
MicLe NPOXKUBaHHA abo KOHTOpPA, Yepes AKy byB yKAa-
AEHWI AOTOBIP NepeBe3eHHs, abo

b) micue, Ae byna 3anopisHa Wwkopa, abo

C) Micue BianpaBAeHHS abo NpU3HAUYEHHS,

i MOXe 3BepTaTUCA AULLE AO LMX CYAIB.

Omxe, 3 npoaHaAi30BaHUX MiXHAPOAHUX HOPM
BbauaeTbes, WO 3amictb nepepdadeHoi LMK YkpaiHu
BUKAKOYHOI MIACYAHOCTI NO30BIB A0 NEPEBI3HMKA, HUMU



YACOMUCUMBINICTUKM B B B O @ @ 0 @ @ @ @@ @ @@ @@ @ @@ @ @ 169

3aKpPINAeHO anbTePHATMBHY NIACYAHICTb, ka nepepba-
yae WNPOKKI BUBIp cyaiB, AO AKMX 3a BAACHUM BHOO-
POM MOX€E 3BEPHYTUCH MNO3MBay. [OAOBHOKO X YMOBOKO
X 3aCTOCYBaHHA € HAAEXHICTb NepeBe3eHHA A0 coepu
peryAtoBaHHA UMX MiDKHAPOAHUX YrOA.

BianoBiaHO A0 apyroro absauy u. 4 cr. 114 LMK
YKpaiHu cnpaBu NPO apeLuT CyAHa, WO 3AIMCHIOETb-
cs AAA 3abe3neyeHHAs MOPCbKOI BMMOTM, PO3rAsiAa-
IOTbCA CYAOM 33 MiCLE3HaXOAKEHHAM MOPCLKOro
nopty YKpaiHu, B Akomy nepebyBae cyaHo, abo nop-
Ty peecTpauii cyaHa. TakuM UMHOM, He3BaXaruun Ha
Te, WO AaHa HOpMa MICTUTbCA B CTaTTi NiA HaA3BOO
«BUKAKOYHA NMIACYAHICTb», HEIO HAAAETLCH MOXAMBICTb
AN MO3MBaua obupaTM OAMH i3 ABOX CYAIB, AKLLO
nopT, B AKOMY nepebyBa€e CyAHO, Ta NOPT peecTpalii
CyAHa 3HaXoAATbCA Ha Teputopii YkpaiHu. Caia Takox
3ayBaxuTu, WO 3 16 TpaBHa 2012 poky AAA YKpaiHK
Habpana UYMHHICTb MiXHapoAHa KOHBEHLUIA 3 YHidi-
Kauil AeAKMX MPaBUA LLOAO HAKAAAEHHSA apewTy Ha
Mopcbki cyaHa [13], mianncaHa B bptocceni 10 Tpas-
HA 1952 poky (Bptocenbcbka KOHBeEHLiS). Pazom 3
TMM, AaHa KOHBeHLja He nepepbayae npaBUA BU3HA-
UYEHHSI MIACYAHOCTI CnpaB NP0 HaKAAAEHHS apeLTy
Ta BIACMAGE AO HaLIOHAAbLHOrO 3akoHoAaBCTBa. Heto,
npote, nepepbavyeHo AOAATKOBI MpaBMAA MiACYAHOCTI
LLIOAO PO3TrAAAY MO CyTi MOPCbKMX BUMOT, AAST 3abes-
neyeHHs aKnx ByAO HaKAaAEHO apeLlT Ha CyAHO (CT. 7
BprocenbCbKOi KOHBEHLT).

Chip TaKOX 3BEPHYTU yBary Ha NOAOXEHHS 3akoHy
YKkpaiHu «[1po MixHapoaHe npuBaTHe npaso» [14], ki
BU3Ha4YatoTb MIACYAHICTb cnpaB 3 iHO3EMHUM eAEMEH-
TOM. Y cTatTi 77 upboro 3akoHy BCTAHOBAEHO BMMAAKM
BUKAKOUHOI NIACYAHOCTI CyAaM YKpaiHu cnpas 3 iHO3eM-
HUM eAEeMEHTOM, Lo, OYEBMAHO, O3Ha4Yae 0H60B'A30K
cyaiB YKpaiHM npuimaty ui cnpaBu A0 CBOroO MpoBa-

AXKeHHS [15, c. 81-82]. Pasom 3 TUM CAiA 3ayBaXuTw,
L0 Ha BIAMIHY BiA PO3MAAHYTUX BULLE HOPM MiDKHaPOA-
HUX Yrop, siki nepepbayatoTb BUHATKM 3 nepepbayeHmx
LMK YkpaiHu npaBUA BUKAKOYHOI MIACYAHOCTI, y 3aKOHi
YKkpaiHu «[1po MixHapoAHEe MpuBaTHE MpPaBO» WAETb-
CH NPO MIACYAHICTb cripaB 3 iHO3EMHUM eAeMEHTOM
cyaaM YkpaiHu B3araai, a BIANOBIAI Ha NUTaHHS Npo
NiACYAHICTb CripaBy KOHKPETHOMY CyAy YKpaiHu Len 3a-
KOH He nponoHye [15, ¢c. 82]. Tomy B AaHOMY BUMNAAKY
MOBa MAE He MpPO TepuTopiaAbHy, @ NPO MiXHaPOAHY
MIACYAHICTb, NiA KO PO3YMiKOTb KOMMETEHLIO CYAIB
KOHKPETHOI AEPXXaBK 3 BUPILLEHHA LUMBIAbHUX CMPaB 3
iHO3eMHMM eneMeHToM [1].

BucHoBoK. B pe3ynbrati NpPOBEAEHOro AOCAI-
MKEHHST CAiA 3p0OUTU BMCHOBOK, LLO Ha BIAMIHY Bia
HaLiOHaAbHOMO 3aKOHOA@BCTBA, MiXHapPOAHI Yroam
B TPaAHCNOPTHIN cdepi (OKpiM, Xiba-L1o, 3aAiBHWUYHO-
ro TpaHcnopTy) nepepabayatoTb aAbTEPHATUBHY MiA-
CYAHICTb BUMOTI AO NEepeBi3HWKa, 3@ nNpaBUAAMKU AKOIT
no3oB Moxe OyTv NopaHWM He AWLle 3a MicLe3Haxo-
MKEHHSIM OpraHisauii nepeBsisHMKa, ane, K NPaBuAO,
3a MicueM BIAMPaBAEHHA UM MPU3HAYEHHS, @ TaKoX
3a MIiCLEM YKAAAEHHSA AOrOBOPY MeEpPeBE3EHHS UM 3a-
MOAISIHHA LUKOAW. 3araAOM LWOAO MDKHapPOAHMUX rMe-
peBe3eHb TakUM MiAXiA BUAAETLCS BIPHUM, OCKIAbKK
3HaYHO CrpoLlye rpoMaasiHaM AOCTYM AO NMPaBOCYAAS,
iCTOTHOIO MEPELLKOAOI AAA AKOTO € HEOOXiAHICTb Be-
AEHHSA NPoLECy B iIHO3EMHIN AepxaBi. B 3B'A3Ky 3 LM
NpakTMKa 3aCTOCyBaHHA CcypaMu YKpaiHM MiKHaApOA-
HUX YroA B TPAHCMOPTHIM cdepi NoBMHHA HabyTu no-
AAAbLLOIO NOLUMPEHHS, YOMY, B NepLLy Yepry, NOBUHHI
NOCNPUATU BULL CYAOBI OpraHu LUASAXOM BUAAHHS BIA-
NOBIAHWX KEPIBHMUX PO3’ICHEHD.
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Bbeccapa6b Harania MukonaiBHa

0COBAUBOCTI BUBHAYEHHA TEPUTOPIAABHOI MIACYAHOCTI NO30BIB A0 MDKHAPOAHUX

NEPEBI3HUKIB

Y cTaTTi Ha NiaCcTaBi aHaAI3y HOPM YMHHOTMO LIMBIABHOIO MPOLIECYaAbHOI0 3aKOHOAABCTBA YKpaiHW Ta MiXHapPOAHMX
YroA PO3rASIHYTO 0COBAMBOCTI BU3HAYEHHA TepUTOpiaAbHOI NMIACYAHOCTI cripaB 3a N030BaMWU A0 NEPEBI3HMKIB, LLO BU-
HWKaIOTb i3 AOrOBOPIB MiXXHAPOAHOIO NepeBe3eHHs. 3p0HBAEHO BUCHOBOK MPO NPIOPUTETHE 3aCTOCYBAHHSA HOPM MiX-
HapOAHOro NpaBa, L0 BCTAHOBAIOIOTb aAbTEPHATUBHY MIACYAHICTb 3a3Ha4YeHUX CnpaB.

KarouoBi cAoBa: TMiACYAHICTb; TepuTopiaAbHa MIACYAHICTb; BUKAKOYHA MIACYAHICTb; MIACYAHICTb BMMOI AO
nepeBi3HUKIB.

Bbeccapab Hatanba HukonaeBHa

OCOBEHHOCTU ONMPEAENEHUA TEPPUTOPUAABHOM MOACYAHOCTU UCKOB K MEXXAYHAPOAHBIM

NEPEBO3YNKAM

B cTraTbe Ha OCHOBE aHaAM3a HOPM AEMCTBYHOLLENO MPaXXAAHCKOrO MPOLIECCYaAbHOrO 3aKOHOAATEALCTBA YKPaUHB
N MEXAYHAPOAHBIX COMAALLEHUM PAacCMOTPEHbI 0OCOBEHHOCTH ONMPEAEAEHWS TEPPUTOPUANBHOM NMOACYAHOCTH AEA MO UC-
KaM K MepeBo3vnKaM, BO3HUKAOLWMM M3 AOFOBOPOB MEXAYHAPOAHOM nepeBo3kn. CAEeAaH BbIBOA O NMPUOPUTETHOM
NPUMEHEHUM HOPM MEXAYHAPOAHOMO NpaBa, yCTaHaBAMBAIOLLMX aAbTEPHATUBHYH MOACYAHOCTb YKa3aHHbIX AEA.

KaroueBble cnoBa: NMOACYAHOCTb; TEPPUTOPUAAbHAS MOACYAHOCTb;, MCKAKOUMTEAbHAA MOACYAHOCTb; MOACYAHOCTb
TpeboBaHWM K NepeBo3vMKaM.

Bessarab Nataliia Mykolaivna

FEATURES OF DETERMINING THE TERRITORIAL JURISDICTION OF CLAIMS TO THE INTERNATIONAL

CARRIERS

On the basis of analysis of applicable civil procedure legislation of Ukraine and international agreements the
article considers defining characteristics of the territorial jurisdiction of cases under the claims to carriers arising
from contracts of international carriage. The conclusion about priority application of international law establishing
alternative jurisdiction of these cases was made.

Keywords: jurisdiction; territorial jurisdiction; exclusive jurisdiction; jurisdiction of claims to carriers.



