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YAK 347.626.4/5(477)

donowHA AlaHa IBaHiBHa,
3p00yBay Kadpeapu LIMBIAbHOIO NpaBa

HauioHanbHOro yHiBEpcuTeTy «OAEChbKa FOPUANYHA aKaAEMIs»

BUHUKHEHHSA NPABA CNIZIbHOT CYMICHOT BZIACHOCTI
NOAPYX KA 3A 3SAKOHOAABCTBOM YKPATHU

MocTtaHoBKa npobaemu. [paBoBe peryatoBaH-
HA MNUTaHb BWHUKHEHHA MpaBa CMiAbHOI CyMiCHOI
BAGCHOCTI MOAPYXXS 3a 3aKOHOAQBCTBOM YKpaiHu €
OAHIEID 3 HAMBaXAMBILUMX KaTEropi B LMBIABHOMY
npasi YkpaiHu, 6e3 3’acyBaHHA CyTHOCTI Ta NPUPOAK
AKOT AOCUTb CKAAAHO 3P0O3YMiTM 0COBAMBOCTI peaaisa-
Lii npaBa CniAbHOI BAACHOCTI B3araai, NOPSAOK YKAa-
AEHHS, 3MiHW Ta NPUNMHEHHSA AOFOBOPIB, CNPsMOBa-
HUX Ha nepexia npaBa BAACHOCTI TOLLO. AKTyaAbHICTb
AAHOi NPoBAEMU aKLEHTYETLCA Ha HEOOXIAHOCTI OLLiH-
KN ePEKTUBHOCTI ICHYHOUOro iHCTPyMeHTapito, Lo BU-
KOPUCTOBYETLCS AAA PEFYAKOBAHHSA BIAHOCWH, yYacHU-
KOM SIKUX € MOAPYXOKSI BIAMOBIAHO AO MOAOXEHb CK
YKpaiHu. He 3Baxaroun Ha NpoBeAEHHA KOAMPiKaLii
LIMBIAbHOTO 3aKOHOAABCTBA YKpaiHU, AesiKi NpobAEMH
NMUTAHHSA BUHMKHEHHSA NpaBa CMiAbHOI CyMICHOI BAAC-
HOCTI MOAPYXXXS BPEryAbOBaHi He MOBHOK Mipoto, Y
3B’A3KY 3 YNM NUTAHHA MPaKTUYHOro 3aCTOCyBaHHSA Ta
BUPILLEHHSA CMIPHUX NUTaHb Y Ui chepi 3aAULLAETbCA
CKAAAHUM MUTAHHAM 4Yepes3 HasABHICTb 3HAYHOI KiAb-
KOCTI HOPMAaTMBHWX akKTiB, WO PEryAITb MUTAHHSA
npaBa CNiAbHOI CyMICHOI BAQCHOCTI MOAPYXOKS.

CtaH pochipkeHHA Temu. CHopmyAbOBaHi B
HayKOBIlM CTaTi pe3yAbTaTh AOCAIAXEHHS IPYHTYHOTbCA
Ha npausx YKpaiHCbKKX i POCIMCbKMX BUEHWUX-HOPUCTIB
PaASHCbKOIO i Cy4aCHOro nepioaiB B ranysi LUMBIiAb-
Horo npaBa: M.B. AHTOKOAbCbKOI, A.B. BeHeanKToBa,
A.M. TeHkiHa, K.I. paee, 0.B. A3epu, H.A. Eroposa,
I.B. Xwuninkosoi, M.B. 3umenboBoi, O.C. lodde,
H.FO. AiHHikoBoi, P.IN. ManaHkoBoi, M.I. MapkoBoi,
B.®. MacnoBa, €.A. CyxaHoBa, L. TaliraHa3apoBa,
P.O. XandiHoBoi, €.0. Xaputoa, H0.C. YepBoHoro,
LLLA. YnkHawsini, B.IN. LLIKkpeaoBa Ta iHWMX AOCAIAHU-
KiB NpaBa BAACHOCTI.

MeTol0 cTaTTi € HayKOBMI aHaAi3 3araAbHMX
MOAOXEHb BWHUKHEHHA nNpaBa CMiAbHOI CYMiCHOI
BAGCHOCTI MOAPYXXS Ta aHaAi3 YMHHOIO 3aKOHOAAB-
cTBa YKpaiHu, TEOPETUYHMX Ta NMPAKTUUHUX NPoOAEM,
O BUHMKaIOTb Y chepi BUHUKHEHHSA NpaBa CMiAbHOI

CYMICHOI BA@CHOCTI MOAPYXXA 3a 3aKOHOAABCTBOM
YKpaiHu.

Buknaap ocHoBHOro martepiaay. [1paBoBe pery-
AOBA@HHS CMiAbHOI YACTKOBOI i CMiABHOI CyMiCHOI BAGC-
HOCTi MOXe MaTu Ti UM iHLWi 0COBAMBOCTI, 3yMOBAEHI
NPW3HAYEHHSAM TOrO UM iHLIOro 06’ekTa, CKAAAOM abo
XapaKTepoM 3B’A3KiB YYaCHMKIB CMiAbHOI BAACHOCTI,
O BM3HauvaeTbca Hacamnepep LK Ykpainu [1], CK
Ykpainu [2], XK Ykpainu [3] Ta iHWKMM HOpMaTUBHO-
NpaBOBUMW aKTaMM.

CninbHa cymicHa BAQCHICTb MOAPYXKSA — Le npa-
BO MOAPYXXA BOAOAITH, KOPUCTYBATUCSH, PO3NOPSAAXKA-
TUCSI CBOEKD BAAAOHO | B CMiAbHMX iHTEpECcax ManHOM,
L0 iM HAAEXMUTD.

MpaBOBIAHOCMHW BAACHOCTI MOAPYXXS MOXYTb
6yTH NoAiAeHi Ha ABI rpynu: 1) npaBoOBIAHOCUHU 3 NPW-
BOAY CMIAbHOTO MakHa, Ha ke Y MOAPYXOKS BUHUKAO
npaBo CMiAbHOI CYMICHOI BAACHOCTI; 2) NpaBOBiAHOCH-
HW 3 NMPUBOAY PO3AIABHOIO MalHa, SIke HaAeXMWTb Ha
npasi NPMBATHOI BAQCHOCTI KOXKHOMY 3 MOAPYXOKA.

A0 CKAapy PO3AIABHOTO MariHa BXOAWTb:

1) ManHo, WO npuabaHe KOXHMM 3 MOAPYXXKS
AO peecTpalii WAOY. AKLWO 3a PaxyHOK PO3AIABHOIO
MalHa ByAb-KMM 3 MOAPYXOKS 3POOAEHI BHECKM AAS
npuABaHHS CMiAbHOTO MalHa, TO Ui BHECKM MatoTb
BPaxoBYyBaTUCA NMPU BU3HAYEHI YaCTOK MOAPYXKS B iX
CMiAbHOMY MaWHi.

AKLLO MalHo, sike nepebyBano y BAACHOCTIi OAHO-
ro 3 NOAPYXXS, 3@ NePIOA LLUAODOY iCTOTHO 36iAbLLIMAO-
CA B CBOIN LiHi BHACAIAOK TPYAOBUX ab0 rpoLLIOBUX BU-
TpaT iHLLIOro 3 MOAPYXXS, TO BOHO MOXe OyTW BU3HaHE
CYAOM CMIABHOK CYMICHOK BAQCHICTHO MOAPYXOKS;

2) MarHO, OTpMMaHe OAHUM 3 MOAPYXXSA Y ne-
pioa WABy, ane He BHACAIAOK CMiAbHOI npaLi, a no-
AapoBaHe Momy abo ycnapkoBaHe HUM;

3) peui iHAMBIAYAaAbHOTO KOPWUCTYBaHHS (OASAT,
B3yTTS i T.A.), HaBiTb AKLLO BOHW NpuaBaHi nip vac
WAOY 3a paxyHOK ChiAbHMX KOLWTIB. Taki peui Ha-
AeXaTb TOMY 3 MOAPYXKS, SKMN BUKOPUCTOBYE iX AASI
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CBOIX 0c0bMCTUX NOTPED. MPK LIbOMY KOAO peden iHAK-
BiAyaAbHOTO KOPUCTYBaHHA He MIAAATAE PO3LUMPEHO-
MY TAYMAUEHHIO.

Aitoue 3aKOHOAABCTBO HE AAE MEPEAIKY peuen,
AAKi CAiA BIAHOCUTU AO KOLLTOBHOCTEN | NPpeAMETIB po3-
kowi. Mia HUMK CAip PO3YMITM 0COBAMBO LiHHI peui,
BUKOPUCTAHHA AKMX HE 3YMOBAEHE HeOOXipHICTIO y
3aA0BOAEHHI 3BMUYaNHKUX noTpeb rpomapsH. Lle mo-
XyTb OyTW tOBEAIPHI BUPOOU 3 KOLUTOBHWUX METAAIB,
KaMeHiB, aHTUKBapHi abo yHikaAbHi pedi, BUpobu 3
maTtepianiB BeAnKoi BapTocTi. OAHAK LIHHOCTI i npea-
METWN PO3KOLLI, BUKOPUCTOBYBAHI OAHUM 3 MOAPYXXKS,
MOXYTb OyTWM i MOro PO3AIABHOK BAACHICTIO, SIKLLIO
BOHW ByAM MOAAPOBaHi MOMY APYTMM 3 MOAPYXXSA abo
iHLWIMMK ocobammn abo NnpuabaHi 3a 0COOUCTI KOLLTH.

MpeameTn NpPodECinHOI AIAABHOCTI (Aikapcbke
06AaAHAHHSA, MY3WYHi iHCTPYMEHTW Towo), npuaba-
Hi nia yac WAKBY, He HanexaTb A0 NPEAMETIB AaHOT
KaTeropii i € CNiAbHOK CYMICHOK BAACHICTIO MOAPYX-
Xs. Ane y pasi noainy Le MarHO NepepaeTbesi ToMy
3 MOAPYXXKSl, KOMYy BOHO HeobxiaHe AAS MPOdecin-
HOI AISIABHOCTI, @ BiH MOBWHEH CMAQTUTU MOAOBUHY
BaApTOCTi 3a3HauYeHOro mMailHa. He BMKAOYAETbCA 3
yncna 06’eKTIB CYMICHOT BAACHOCTI MOAPYXXKS TaKoX
BUrpaLli nMo rpoLIOBO-PeYOBMX AoTepesix, ObOAiradj-
AX AEPXaBHOI MO3WKM TOWO. AHAAOMYHO MOBWHHI
pPO3B’sA3yBaTUCA NMUTAHHSA MPO aBTOPCbKY BUHArOPOAY,
aBTOPCbKMI TOHOPap, NPaBoO Ha OTPUMaHHS AKUX BU-
HUKAO Y NepPioA LLAODOY, OCKIAbKM BOHO € Pi3HOBUAOM
TPYAOBUX AOXOAIB;

4) ManHO, HaXMWTE KOXHWM 3 MOAPYXXS Y BU-
NaAKy BCTAHOBAEHHA PEXWUMY OKPEMOro NpoXuBaH-
HA noApyXxa (cT. 120 CK YkpaiHu);

5) pisHOro poay npemii, OTpMMaHi SIK BUWHa-
ropoaM 3a 0COOWCTI 3aCAyrM OAHUM 3 MOAPYXXKS
(HobeneBcbka npemisi, pisHi AepxaBHi npemii i T.M.).

BapT1o po3pi3HATU MOMEHT BUHUKHEHHS CMIABHOT
CYMICHOI BAGCHOCTi i MOMEHT BUHUKHEHHS CMiAbHOIO
MalHa, OCKIAbKWM Lie MaE BM3HAYaAbHE 3HAUYEHHS.
MOMEHT BMHUKHEHHS CMiAbHOI CYyMiCHOI BAACHOCTI
3B’A3aHMI 3 MOMEHTOM OAEPXaHHSA MaiHa, @ MOMEHT
BMHWKHEHHSA CMiABHOIO MalHa - 3 BUHUKHEHHAM ca-
MOro npaBa Ha MaiHo. CniAbHe MalHO MOAPYXOKS, AK
BiA3HaualoTb y AiTepaTypi, BUHUKAE 3 MOMEHTY, KOAU B
OAHOTO 3 MOAPYXKS BUHUKAO NPaBO Ha Lie MailHo, 3a
YMOBM, AKLLO Lie MpaBO BUHUKAO Mip Yac WAKBY B pe-
3yAbTaTi NpaLi oAHOro abo 060X MOAPYXXKSA, AKLLO YO-
AOBIK i XiHKa rocnopaptoBanu [4]. MpaBo X ChiAbHOI
CYMICHOI BAACHOCTI MOAPYXXS BUHWMKAE 3 MOMEHTY
OAEPXaHHS LbOro MaiHa xoua 6 OAHUM 3 MOAPYXXKS
[5]. Tak, HanpukAaa, SIKLLO B OAHOTO 3 MOAPYXXSA BU-
HUKAO NPaBO Ha OAEPXaHHSA 3aprAaTu NiA vac LIAKO-
6y, ane 3aprnaata 6yAu, oTpMMaHa NiCAst MPUNUHEHHS
wAtoby, us 3apobiTHa naata NOBUHHa OyTW BM3HAHa
CMNiAbHUM MaMHOM MOAPYXKSI.

Y ubOMy 3B’A3KY BapTO 3BEPHYTU yBary Ha npo-
TMpiyus, 3aknapeHi B umHHoMy CK YkpaiHu.

Mo-neplie, BiANOBIAHO A0 cT. 60 CK YKpaiHu
«KOXHa piy, npuabaHa 3a uyac WAKBY, KpiM peven
iHAMBIAYaABHOTO KOPUCTYBaHHS, € 06’€KTOM CMiAbHOI
CYMICHOI BAQCHOCTI noapyxks. BoapHouac, ct. 61 CK
YKpaiHu A0 00’€KTiB CMiAbHOT CYMiCHOT BAACHOCTI BiA-
HOCWTb BYyAb-SIKi peyi, 3a BUHATKOM TUX, KOTPi BUKALO-
yeHi 3 UMBIAbHOIO 060pOTY.

Mo-apyre, y cT. 61 CK YKpaiHu € HEBM3HAUYEHUN
AO KiHLSA MOMEHT, a came, NyHKT 2 cT. 61 CK Ykpainu,
BIAMOBIAHO AO AIKOro 3apobiTHa nAata, NeHcis, CTU-
NEHAIR, iHWi AOXOAM, OTPUMAHI OAHUM 3 MOAPYXXKS,
cTatoTb 06’€EKTOM NpaBa CMiAbHOI CyMiCHOI BAQCHOCTI
NMOAPYXOKS 3 MOMEHTY BHECEHHS iX Yy CiIMENHUI bto-
AXKET. Lle NOAOXEHHSA, SIK yXe Bia3Hauyanocs, cynep-
€UWTb 3araAbHOMY MpaBKAY MPO MOHATTS i NiacTaBu
BMHWKHEHHA MpaBa CMiAbHOI CYMiCHOI BAACHOCTI Mo-
APYXxs, nepepbaveHe cr. 60 CK YkpaiHu, a Takox
3MicTy u. 3 cT. 61 CK YKpaiHu, B sKii HIYOro He ckasa-
HO NPO MOMEHT BUHWUKHEHHS CMiAbHOrO MarHa. Kpim
TOr0, AYXX€ BaXKO YCTAHOBWUTU, YN BHECEHI Li AOXOAM
AO CiMelHOoro 6ropxery.

Chip 3a3HauUUTH, WO 3aCTOCYBaHHSA Ha NPaKTUL
y. 2 cT. 21 CK YKpainu, cT. 74 CK YKpaiHu Moxe BMAn-
HYTM Ha BUHUKHEHHS UUMAAMUX TPYAHOLLLIB, TaK, AK M. 2
cT. 21 CK YKpaiHu roBopuTb NpPO T€, LLO; «NPOXMUBaH-
HS1 EAMHOIO POAMHOIO XiHKM i YOAOBiIKa 6e3 LWAbY He
€ NiACTaBO AN BUHUKHEHHSA B HUX NpaB i 060B’A3KIB
NMOAPYXOKS».

Y 1Ol xe yac BianoBiAHO A0 CT. 74 CK YkpaiHu
AKLLO XiHKa | HOAOBIK NPOXMBAKOTb EAUHOKO POAMHOIO,
ane He nepebyBatoTb Yy WADI MidX coboto, TO ManHo,
npvabaHe HUMK Nip Yac CNiAbHOTO NPOXMBAHHSA, Ha-
AEXWUTb IM Ha npaBi CNiAbHOI CYMICHOI BAACHOCTI... Ha
MalHo, Liie € 06’eKTOM NpaBa CniAbHOI CyMiCHOT BAAC-
HOCTI XIHKM | YOAOBIKA... MOLUMPHOKOTbCANONOXEHHS
rnaBu 8 CK YkpaiHu». ThaBa 8 npucBsAuveHa npasy
CMiAbHOI CYMiCHOI BAACHOCTI NOAPYXXS.

AAST BUHWKHEHHST CMIAbHOCTI MalHa MOAPYXKS,
HEeAOCTaTHbO TiAbKM peecTpalii Wwatoby. MoTpibHOo Ta-
KOX, W06 BOHM peanbHO CKAAAaAM CiM'tO, CMiAbHO
NpoXuBaAu i BEAW CMiAbHE rOCNOAapPCTBO. IHLWWMU
CAOBaMM, AN CMIAbHOCTI MOTPIGHO HasIBHICTb ABOX
daKTopiB:

1) npuabaHHs MaliHa B nepioa WAOY;

2) npuabaHHs MalHa B pe3yAbTaTi CniAbHOI npa-
Li NOAPYXKS, TOBTO CMiAbHICTL BFOAXETY | EAMHA CiM’S.

AKLLO nopiBHATM 3MicT cT. 60 CK YkpaiHu i cT.
58 CK YkpaiHu, MOXHa AifTM BUCHOBKY NpO HeobXia-
HICTb HAABHOCTI CMiAbHOI NpaLi MOAPYX KA AAAIBUHUK-
HEHHSA IXHbOro npaBa Ha CriAbHY CYMiCHY BAQCHICTb.
BianoBiaHO a0 cT. 58 CK YKpaiHu NAOAM, NPUMAIA, AO-
XOAW (AVBIAEHAM), OTPUMAHI BiA peui, WO HaAeXUTb
OAHOMY 3 MOAPYXXSA Ha NpaBi NPUBATHOI BAACHOCTI,
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HaAeXaTb MOMY Ha npaBi PO3AiIAbHOI MPMBATHOI BAAC-
HOCTi HE3aAeXHO BiA TOro, OTPUMaHi BOHW B nepioa
LLIAOBY ab0 A0 LWAKOOY. Lle NOSICHIOETLCS TUM, LLO Npa-
BO Ha Ui SIA OAM, MPUMAIA, AOXOAU BUHUKAW He B pe-
3yAbTaTi CMIABHOI MpaLi MOAPYXOKS.

TaknMM YMHOM, MOXHa AIMTM AO BUCHOBKY, LLO
060B’A3KOBUMM EAEMEHTAMU HOPUAMYHOTO CKAGAY
AN BUHWKHEHHSI MpaBa ChiAbHOI CYMICHOI BAQCHOC-
Ti MOAPYXXS i CMIAbBHOrO MalHa MOAPYXXS, AK BiA-
3HaueHo B AiTepaTypi € npuabaHHa MarHa nip vac
3apEECTPOBAHOr0 LWAKDOY i BEAEHHS CMiAbHOIO roc-
noAapcTBa MOAPYXXAM, TOBTO HasBHICTb CMiAbHOI
npaui noapyxxsa [6]. Cxoxa aAymka 6yna BUCAOBAEHA
|. B. )XMAIHKOBOO, fika BBaXxxaAa, WO CMNiAbHICTb MaW-
Ha NOAPYXXS BUHUKAE y BUMAAKY, KOAM OCOBU OApPY-
XeHi | GaKTUUHO CKAaAaKTb EAMHY POAMHY [7], xoua
3roAOM TPOXM 3MiHMA@ CBOIO TOUKY 30pY.

CyKynHiCTb  eAeMEHTIB  IOPUAUUHOIO  CKAAAY,
HEOOXIAHOK AAA BUHWMKHEHHS CMiAbHOCTI MalHa no-
APYXOKS, BUSHAUAE i MOYATKOBUIA MOMEHT BUHUKHEH-
HA CMIAbHOCTI IXHbOrO MakHa. 3 OrAsAy Ha Te, Lo AO
CKAAAY CMiABHOTO MalHa NOAPYXKA BXOAATb HE TiIAbKK
npaBo BAACHOCTI, ane i 3060B’s13aAbHI NpaBa, Npu Libo-
My MOXAMBI TPU BapiaHTU PIiLLEHHS LbOro MUTaHHS:
1) MalHO cTae cniAbHUM, KOAU 3apO0BAEHO, TOOTO KOAK
Ha HbOro BUHUKAO NpaBO B OAHOIO 3 MOAPYXXS B nepi-
OA LLAIOBY; 2) KOAM MalHO OTPUMaHe; 3) KOAU MarHO
BHECEHE OAHUM 3 MOAPYXOKS B BYAMHOK, Y POAMHY.

Apyrvit BapiaHT PilleHHS AAHOro MUTAHHA He
MOXHa BW3HaBaTW NPaBUAbHUM, TOMY LLO AO CKAAAY
CMiAbHOTO MalHa MOAPYXXS, AK ByAO Ckal3aHo, BXO-
AUTb HE TIAbKW MpaBo BAQCHOCTI, aAe i NnpaBoO BUMO-
rn. A.B. A3epa, M.H. AHTakoAbCbKa, |.B. XXunaiHkoBa
Ta iHWi aBTOPM, LLO AOTPUMYIOTLCS TaKOI TOUKK 30pY,
BBaXatoTb, IO AO CKAAAY CMiAbHOI O MaMHa mno-
APYXOKA BXOAWUTb He TIAbKM NpPaBO BAACHOCTI, aAe i
3060B’A3aAbHi NpaBa. Tak, |. B. XXuAiHkoBa nuLle, Lo
6iAbLL BipHO 3B’A3yBaTW NPaBOBUI PEXMM MakHa no-
APYXXSI 3 MOMEHTOM BUMHUKHEHHS npaBa ocobu Ha
OAEPXAaHHSA aBTOPCbKOI BUHAropoau, a He 3 MOMEH-
TOM PaKTUYHOIO OAEPXAHHS 3a3Ha4YeHUX cym [8].

A. B. A3epa Bip3Hauae, wo 6yBatoTb BUMAAKM,
KOAM MPaBO Ha MaWHO BWMHWKAE B Nepioa LWAKOBY, a
HabyBaETLCS MOAPYXXSAM MICAS MO0 MPUMUHEHHS.
B13HaHHA Takoro MamHa CniAbHUM He cynepeYmnTb Ci-
MEMNHOMY 3aKOHOA@BCTB) BiAMOBIAHO AO IKOMO Yy BAAC-
HICTb MOAPYXXS NEPEXOAUTb MaMHO, HAaXWUTE HUMM |
nepioa waby [9].

A3epa A.B. i XuniHkoBa |.B, cBOtO AyMKY 06r'pyH-
TOBYIOTb TWUM, LLO MNPaBO Ha OAEPXaHHS 3apniaty,
aBTOPCbKOrO rOHOpapy Mae TiAbKM caM NpauiBHUK
abo aBTOp BMTBOPY. Y 3B’A3KY 3 MM BOHMW 3anepeuy-
HOTb MPO MOAOXEHHSA, BIANOBIAHO AO AKOIO CMiAbHICTb
MariHa MOAPYXOKA BUHUKAE 3 MOMEHTY, KOAW B OAHOTO
ab0 060X NOAPYXKA BUHUKAO NPaBO Ha Lie MaiHo. Ha
Aymky O. C. lodde, HeobXiAHO PO3PISHATU BHYTPILLIHI
MaMnHOBI BIAHOCUHMU MiX MOAPYXOKAM i iXHIM 30BHiLL-
Hir nposis [10].

ToMy MOMEHT OAEPXaHHA MaliHa He Moxe ByTu
BUpPIWWAAbHUM AAS BU3HAUYEHHS MOYATKOBOIO MOMEH-
TY BUHUKHEHHS CMiABHOCTI MalHa MOAPYXOKS.

He MOXHa NOropAMTucs 3 TPEeTiM pPilleHHSAM Aa-
HOro NuUTaHHS, NponoHye B.A. PaceHueB [4] i ke ne-
pepbaueHe c1. 61 CK YkpaiHu. AKLLO AOTPMMYBaTHCA
i€l AYMKK, TO AN BUHWUKHEHHS CMiAbHOCTI MalHa no-
APYXOKS HEOOXIAHO LLLOPa3 BOAEBUABAEHHSI OAHOIO 3
NOAPYXXS, LLLO He BIANOBIAGE BUMOram 3akoHy. [1po
3aCTOCYyBaHHS 3aKOHHOIO NPaBOBOr0 PEXUM PEryAro-
BaHHS BIAHOCMH MOAPYXOKS 3 MPUBOAY iXHBOTO MaliHa,
MOAPYXXSI MPU BCTYNi B LWAIOO BMpaXae CBOKH BOAO
KepyBatnuca npu npuadaHHi MarHa BiANOBIAHWUMMU
HOpMamM 3aKoHy. | ToMy He NoTPIBHO, L6 Y KOXHOMY
KOHKPETHOMY BUMAAKY BOHW BUpaxaAu CBOKO BOAO,
CNpPsAMOBaHy Ha BUHUKHEHHS CNiAbHOCTI MalHa. Kpim
TOr0, AOXOAM MOXYTb B3araAi He NPUHOCUTUCH B POAU-
HYy, @ 3apaxoByBaTUCHA Ha OAHOIO 3 MOAPYXXSA B Kpe-
AWTHIR yCcTaHOBI. Y LIbOMY BMNAAKY, AKLLO AOTPUMY-
BaTucA ToukKn 30py B.A. PAaceHueBa, Li AOXOAM BapTo
6yno 6 BiAHECTM PO3AIABHOT O MalHa NMOAPYXOKS.

TakMM YMHOM, MOYATKOBUM MOMEHTOM BUHUK-
HEHHSI CMIAbHOCTI MalHa MOAPYXXSA BapTO BBaXatu
MOMEHT, KOAU B OAHOTO 3 MOAPYXXKA BUHUKAO HaHbO-
ro NpaBo, 3a YMOBMU, AKLLO Lie NPaBo BUHUKAO Mip Yac
wAtoBy B pe3yAbTaTi npaLi oAHOro abo 060x 3 NoAPYX-
XS i AKLLO YOAOBIK i XiHKa rocnoapaptoBanu [11].

BUCHOBKU.TakMM YMHOM, BapTO PO3PI3HATU MO-
MEHT BUHWKHEHHS CMiABHOMO MawHa NOAPYXXS i MO-
MEHT BUHUKHEHHSA NpaBa CMniAbHOI CyMiCHOI BAQCHOCTI
noApyxxs. CrninbHE MaliHO NOAPYXXS BUHUKAE 3 MO-
MEHTY, KOAU B OAHOTO 3 NOAPYXXHA BUHUKAO MPaBo Ha
Lie MainHo, 3a YMOBM, LLIO Lie NPaBO BUHUKAO B NePIoA
WAOBY B pesyabTaTi npaLi oAHOro abo 060X NoAPYX-
XS, AKLLO YOAOBIK i XiHKa MPOXMBAAU OAHIEID CiM’EHD.
MpaBo X CNiAbHOI CyMiCHOI BAQCHOCTI MOAPYXXS Ha-
CTynae 3 MOMEHTY OAEPXaHHA LbOro MalHa xoua 6
OAHUM 3 MOAPYXXKSA.
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®donowHA AiaHa IBaHiBHa

BUHUKHEHHA NMPABA CMNIAbHOi CYMICHOI BAACHOCTI MOAPY)XK)KA3A 3AKOHOAABCTBOM YKPAIHU

B 3anponoHoBaHii cTaTTi po3KpMBatOTbCA 0COOAUBOCTI BUHUKHEHHSA NpaBa CMiAbHOT CYMiCHOI BAACHOCTI NOAPYX-
X5 3@ 3aKOHOA@BCTBOM YKpaiHu. NpKn LbOMY HaroAOLWYyeTbCSA, WO CMiAbHE MalHO NMOAPYXKA BUHUKAE 3 MOMEHTY, KOAU
B OAHOIO 3 NMOAPYXOKS BUHUMKAO MPaBO Ha Lie MarHO, 3a YMOBM, LU0 Lie NPaBO BUHWKAO B NEPIOA LWAKBY B pe3yAbrarTi
npaui 0AHOro abo 060X MNOAPYXOKSA, AKLLO YOAOBIK i XiHKa NPOXMBAAW OAHIEID CIM’EIO Ta BEAU CMiAbHE FOCMOAAPCTBO.
AKLEHTYETbCS TAKOX yBara Ha HeobXiAHOCTI PO3PI3HATU MOMEHT BUHUKHEHHSI CMIAbHOrO MaiHa MOAPYXXA i MOMEHT
BUHWUKHEHHS NpaBa CMiAbHOI CyMICHOI BAQCHOCTI MOAPYXXS.

KAroyoBi caoBa: NpaBo CMNiAbHOI BAACHOCTI, MPaBO CMiAbHOI CyMiCHOI BAACHOCTI, MOAPYXKSA

®donowHA AvaHa UBaHOBHa

BO3HUKHOBEHME MPABA OGLLEA COBMECTHOM COBCTBEHHOCTHU CYMNPYIroOB M0 3AKOHOAATEALCTBY

YKPAUHDI

B npeanOXeHHOM cTaTbe packpbiBatoTCA 0COBEHHOCTU BO3HUKHOBEHUSA NpaBa 061LEe COBMECTHON COBCTBEHHOC-
TW MO 3aKOHOAATEABLCTBY YKpauHbl. MpU 3TOM aKLEHTUPYETCA BHUMaHKE, YTo 0bliee MMYLLEECTBO CYNpyroB BO3HUKaET
C MOMEHTA, KOrAa Y OAHOTO M3 CYMNpyroB BO3HWKAO NpPaBa Ha 310 MMYLLECTBO, MPWU YCAOBMM, UTO 3TO NpaBa BO3HUKAO B
nepvoa bpaka B pesyAsTaTe TpyAa OAHOIO MAM 0BOMX CyNpPyroB, ECAU MYXUMHA W XXEHLIMHA NPOXMUBAAK OAHOW CEMbEN U
BEAW COBMECTHOE X03AMCTBO. AKLIEHTUPYETCS TakKe BHYMaHWe Ha HE0OXOAMMOCTU pasanyaTb MOMEHT BO3HUKHOBEHWS
061LIero nmylLecTBa cynpyroB U MOMEHT BO3HUKHOBEHUSA NpaBa 061Lelt COBMECTHON COOCTBEHHOCTH.

KnroueBbie cnoBa: npaBo 06LLei cCoO6CTBEHHOCTH, MpaBo 0BLLEN COBMECTHOM COOCTBEHHOCTU, CYnpyru

Foloshnya Diana Ivanivna

THE ORIGIN OF THE RIGHT OF JOINT MATRIMONIAL PROPERTY UNDER THE LAWS OF UKRAINE

The article reveals the peculiarities of the right to joint matrimonial property under the laws of Ukraine. It is
noted that the joint property of spouses arises from the moment when one spouse owns the right to the property,
provided that this right arose during the marriage as a result of the work of one or both spouses if the couple lived as
one family and had a common household. Attention is also paid to the need to distinguish between the time when the
common property of spouses originates and the time when the right to joint matrimonial property arises.

Keywords: joint ownership, the right of joint property, spouses



