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AepeBHuH Brapumup CepreeBuu,

KaHAMAAT FOPUANYHUX HAYK, AOLIEHT, AOLIEHT KadbeApPbl rPaXxAaHCKOro npasa
HauunoHanbHOro yHuBepcuteta «OAecckan lopUAMYECKas akapreMUs»

OYHKUUUN U UX KNACCUDPUKALUNA B TPAXXOAHCKOM

NMPABE YKPAUHDI

MocTtaHoBKa Npo6AeMbl. AKTYaAbHOCTb TEMbI
MUCCAepAOBaHUS 0ByCAOBAEHA OTCYTCTBMEM EAMHOM
NO3WLMKU YUEHbIX MO BOMPOCY OGYHKUMK TpaxAaH-
CKOro npaBa, a TakXe UX Krnaccudukaumu. B ocHo-
BHOM MOA OYHKUMAMM TPaxXAAHCKOro mnpaBa Mo-
HUMaKOT OCHOBHbIE HaMNpaBAEHWA €ro AencTBuA
Ha o06LWEeCcTBEHHblE OTHOLUEHUA. [paBo B LEAOM
BbIMOAHSIET ABE OCHOBHbIE OYHKLMU: PErYAATUBHYHO
N OXpaHUTEAbHYH. paXAaHCKoOe MPaBO BbIMOAHAET
Te Xe QYHKUMU, HO KOHKPETU3UPOBAHHbIE NPUMEHU-
TEABHO K 0COBEHHOCTIM NPeAMEeTa U MeToAa AAHHOM
oTpacAv npasa.

LleAblo MCCAeAOBaAHUA SIBASETCA OMNpPeAeneHue
MOHATUS, COAEPXaHMWA, Xapaktepa OyHKUMW npaBa
M UX KAacCUdUKaLMA, B TOM UMCAE U TPaXAAHCKO-
NpPaBoOBOro PEryAMpoBaHus, C y4eToM LIMBUAUCTUYEC-
KMX acneKToB.

CteneHb uccnepoBaHUA Tembl. OCHOBY UCCAE-
AOBaHWA COCTaBWMAM HayuHble CTaTbM M MyOAMKALMUK
Takux aBTOpOB, Kak A. f. PbixeHkos, t0. H. O6opoTos,
H. H. OHuwenko, T. C. KuBanoBa, H. B. Matuiiko,
E.O. XaputoHos, H. A. CaHnaxmeTtoBa, W. A. A3epa.

U3noKeHMe OCHOBHOro marepuana. OyHk-
LMOHAAbHbIM aCMeKT WCCAEAOBAHUA TrPaXAAHCKOro
npaBa B Halle BpemMs npuobpetaer Bce OOAbLLYIO
aKTyaAbHOCTb B CBSI3M C MOBbILLIEHWEM POAU FPaXKAQH-
CKOro npasa B obulecTBe U HEOOXOAMMOCTbIO UCCAE-
AOBaHUSA B3aMMOOTHOLLIEHNIW MOCAEAHETO C CUCTEMOM
Hay4YHOro ynpaBAEHMS COBPEMEHHbIM OOLLECTBOM.
061L1eTeOpeTUUECKOE ONnpeaeneHne GYHKUMK NpaBa
He MOXeT 0To6pPa3uTb CneLMdUKy OTPaACAEBBIX GYHK-
UMK, TToHATUE «DYHKLMKU TPaXAAHCKOrO npaBa» AOAX-
HO HecTM B cebe AOCTATOUHY) WMHAMBUAYAALHOCTD,
MHauye BOOOLLE OTNapaeT HeobXOAMMOCTb B €ro Cy-
wectsoBaHun [9, c¢. 20]. TepMUH «DYHKUUSA» UMeeT
MHOIO 3HaYeHWN U He ABAAETCS COOCTBEHHO HOPUAK-
YECKMM MOHATUEM, OTPaXaAET EAMHCTBO ABYX MOMEH-
TOB: Ha3HayeHWe npaBa B OOLIECTBE M OCHOBHbIE

HanpPaBAEHUSI ero BO3AEWCTBUA Ha OOLLECTBEHHbIE
OTHOLLIEHMS.

lpaBoBeAbl Yalle M3yyann COLMANbHOE Ha3Ha-
YyeHWe rpaxAaHCKoro npasa, 060CHOBbLIBAAW CTUMY-
AVMPYIOLLYHO POAb FPaXAaAHCKOro npasa, HO He CTaBu-
AV LEAU BbISIBUTb KPUTEPUU pasdrpaHUUeHUs GYHKLNUN
3TOM OTpacAv npasa, ee YHKUMOHAAbHbIE CBSI3W C
APYTUMU OTPACAAMMU.

MoHATNE «DYHKUMKU TPaXXAaHCKOrO MpaBa» AOAX-
HO onuMpaTbCcA Ha NOHATUE «DYHKLMK NpaBa» BoobLle
N BKAKOUYaTb 0COBEHHOCTU oTpacAn npasa. PyHKUMA
rpaXAaHCKOro npaBa MOXET ObiTb OMpeAeneHa Kak
HanpaBAEHWE BAUSIHUSI TPAXAAHCKOrO npaBa Ha
06LLLECTBEHHbIE OTHOLLEHMUS.

B obLienpaBoBoi Hayke Noa GYHKUMSMK NpaBa
NOHMMAIOT caMy CYLLUHOCTb MpaBa, ero OCHOBOMOAA-
ratouimMe HopMbl, CyTb €ro CyLecTBoBaHus. OyHKLMK
paccMaTpuBaloTCA Kak BWAbl BO3AEMCTBMA NpaBa
Ha oOLLLEeCTBEHHbIE OTHOLLUEHWUS. B HWX BblpaxaeTtcs
POAb M 3HAUEHWE NpaBa B 0OLIECTBE M rOCyAAPCTBE.
Mpun 3TOM OYHKLMM NpaBa AEASITCS HA ABE OCHOBHbIE
rpynnbl:  obulecoumManbHble W cneumanbHble. K
crneumanbHbiM  QYHKUMAM, TO €CTb HOPUAUYECKUM,
OTHOCATCA, MNPEXAE BCEro, PeryasTMBHas M oxpa-
HUTEAbHAA GYHKUMKU. DYHKUMM NpaBa peasr3yrotcs
yepes cucteMy npasa (OTPACAU, UHCTUTYTbI, HOPMbI
npasa U T. A.).

lMocKoAbKy KaTeropusi GyHKUMI NpaBa ABASIET-
CA MHOrOypoOBHEBbIM 00pa30BaHMEM, TO UX AEAST
Ha NSATb TPYnNM, KOTOpble B COBOKYMHOCTU 06pasy-
HOT cucTeMy: 06LlenpaBoOBble (CBOMCTBEHHbIE BCEM
OTPacAsiM NpaBa); MeXOTPacAeBblE (CBOMCTBEHHbIE
ABYM W OoAee oOTpacAsM NpaBa); OTpPacAeBble
(CBOWMCTBEHHbIE OAHOM OTpacAM MpaBa); NpPaBOBbIX
WUHCTUTYTOB (CBOMCTBEHHbIE KOHKPETHOMY WHCTUTYTY
npasa); HOPM MpaBa (CBOWCTBEHHbIE KOHKPETHOMY
BWAY HOpPM npas.a) [6, c. 14].

Kak otmeuaetr T. C. KuBanoBa, HeobXxoAnMO
06patUTb BHUMaHWE Ha WX OOLWMIN HEAOCTATOK, B
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ONpPEeAENeHMM BKAKOYAETCA AULLIHEE YKa3aHWe Ha
TO, YTO BO3AEWCTBME OCYLLECTBASETCSA «HA AUYHbIE
HEUMYLLLECTBEHHbIE U UMYLLLECTBEHHbIE OTHOLLIEHUS»
[3, c. 24]. OpHaKo, B 3TOM HET HeobXOAMMOCTH, No-
CKOAbKY COrnacHo CT. 1 [paXAaHCKOro KOAeKca
YKpauHbl (Aanee - TK YKpauHbl), OHW OXBaTbiBatOTCA
NOHATUEM «FPaXAAHCKUE OTHOLLEHUSA», HA YTO U AOAXK-
HO ObITb CAEAAHO yKasaHue. Micxoas M3 3TOro, MOX-
HO CKa3aTb, UTO QYHKLMU FPaXAaHCKOro npasa — 310
OCHOBHbIE€ HaMpaBAEHWSI BO3AEWCTBUA HOPM Fpax-
AAHCKOIO 3aKOHOAAQTEAbCTBA Ha rPaXXAaHCKME OTHO-
LWEHMA LEAblO MX ynopsapodeHusa. CTpyKTypy A06oM
GYHKUMM NpaBa COCTaBASIOT CAEAYHOLLME SAEMEHTbI:

1) coaepxaHue GyHKUMKW NpaBa - TO €CTb CMo-
cob pencTBMS NpaBa Ha 06LLECTBEHHbIE OTHOLLEHWS
B ONPEAEAEHHOM HanpaBAEHWMN.

2) obuwen GyHKUMU — BbIAEAEHUE BO3AENCTBUSA
OTpacAM npaBa Ha OOLWECTBEHHblE OTHOLUEHUS B
OnNpeAeAeHHOM HanpaBAEHUMN.

3) cybbekT peansaumm oyHKLMUK

4) cpepctBa  obecneuveHuss UX  peaAM3almu
(3KOHOMUYECKMNE, NPaBOBbIE, MAEOAOTUUYECKUE).

DyHKUUS - «3TO BHELLIHEE NPOSIBAEHUE CBOWCTB
KaKoro-AMbo o6bekTa B AQHHOM CUCTEME OTHOLLIEH WY
[12, c. 586], oHa oTobpaxaeT eAMHCTBO ABYX MOMEH-
TOB: HasHauyeHue npaBa B 0OLWECTBE U OCHOBHblE
HanpaBAEHUSI ero BO3AEWCTBMA Ha OOLLECTBEHHbIE
OTHOLUEHMS.

B coBpeMeHHOM OTEYECTBEHHOM HayKe CAO-
XWAOCb PaCnpOCTPaHEHHOE MHEHWE O AEAEHWW Ha
PEryAsiTUBHbIE U OXPaHUTEAbHblE MPAaBOOTHOLLEHUSA
[8, c. 337], npuuyem oxpaHUTEAbHbIE NMPABOOTHOLLE-
HUS BO3HWKAOT TOABKO BCAEACTBME COBEpPLLEHUSA
npasoHapyLweHus [9, c. 50].

E. O. XaputoHoB 1 H. A. CaHnaxmeToBa cuuTa-
FOT, YUTO MPABOOTHOLLIEHUS CAEAYET NOAEAUTb B 3aBU-
CMMOCTW OT HanpaBAEHUA U LEeAW UX ycTaHoBKM [10,
c. 104-105], npuyemM OHU He BLIAEAAIOT OXPaHUTEAb-
HYHO OYHKLMIO KaK CaMOCTOSITEABHYHO.

BmecTte ¢ Tem, rpaxaaHCKoe npaBo BbIMOAHAET
cneunduryeckmne, «UMBUAUCTUUYECKUE» DYHKLMK, Cpe-
AV KOTOPbIX B OTEYECTBEHHOW AUTEPATYPE, B YACTHOC-
TW, Ha3blBaloOT:

1) ynoAHOMOUMBaKOLWYH — GYHKLMIO,  KOTopas
Bblpa)KxaeTcsa B TOM, UTO rpaxAaHCKOE 3aKOHOAATEAb-
CTBO CO3AAET HOPMaTMBHYHO 6a3y AN CaMOperyAmpo-
BaHWS OTHOLLEHWI B chepe YacTHOro NpaBsa;

2) KOMNEHCaUMOHHY0  dYHKUMIO,  KoTopas
obecneunBaeT BO3MOXHOCTb BOCCTAHOBAEHWS Ha-
PYLLEHHOrO rpaXAaHCKOro npaBa W WHTepeca Ha
9KBMBaAeHTHOM ocHoBe [10, c. 118-119].

Mpn 6onee AnddOEPEHLMPOBAHHOM MOAXOAE M
XapaKTePUCTUKE MPEBEHTUBHOM OYHKLUMKM 3TOT nepe-
YeHb BbITASIAUT CAEAYHOLWMM 06pa30M: peryAaT1BHas,
OXpaHWUTEAbHAR, NpeAynpeAnTEAbHO-BOCIUTATEAbHAS

W NpepynpeAnTeEAbHO-CTUMYAMpPYLOLLAas GyHKumn [11,
c. 12-13], uau peryaiTuBHas, oxpaHHasi, KoMneHca-
LUMOHHaA W nNpeBeHTUBHas o¢yHkuuu [11, c. 16-17].
B Teopuun npaBa ykasblBaeTCA Ha PEryAATUBHYIO W
OXPaHUTEABHYIO YHKLUMIO npaBa B LeAoM. CaepyeT
npr3HaTb, YTO OCHOBOW AAA FPaXKAAHCKOro npaBa
AIBAAETCA PeryAmaTUBHAA QYHKUMA, TaK Kak rhaB-
HOe Ha3HauyeHWe rpaxAaHCKOro npasa COCTOUT B
YyNopsiAOUEHUN, B  YPEryAMPOBAHWU HOPMaAbHbIX
06LLECTBEHHbIX OTHOLIEHWI. PeaAnsauma peryaaTms-
HOW OYHKUMKM obecneunmBaeT yperyaupoBaHWE HOp-
MaMW TpaxAaHCKOro npaBa OTHOLIEHWN COBCTBEH-
HOCTW, TOBAPHO-AEHEXHbIX OTHOLUEHWM W AMYHbIX
HEWMYLLLECTBEHHbIX OTHOLWEHWW. Tak, Mo AOroBopy
KYMNAW-NIPOAAXMW PETYAMPYIOTCS HE TOABKO NMpaBa U 06-
A3aHHOCTU NOKynaTeAs U npopaBua, HO U NpaBoOBble
NMOCAEACTBUS  HEBbLIMOAHEHUA  CTOPOHAMMK  CBOMX
06a3aHHOCTEN.

PerynsiTuBHas GyHKUMS yNOPSIAOUMBAET AUYHBIE
HEeUMYLLLECTBEHHbIE U UMYLLLECTBEHHbLIE OTHOLLEHUS,
NPUAAET UM MOHATHOCTU, OAHOPOAHOCTWU, MOBTOPS-
eMOCTW. JTa PYHKUMA ABASETCA AOMMHMPYHOLLEN U
3aKAIOYaEeTC B COCTaBAEHWMW HOPMAAbHbIX Kak uve-
AOBEUYECKMX, TaK U 3KOHOMWYECKMX OTHOLUEHWUN B
oblecTBe.

MHornme yueHble obpalaT BHMMaHWe Ha
BOMPOCHI, CBSA3aHHble ¢ UHPOPMALUOHHOU (YHK-
uMen npaBa B IOPUAUUECKON AUTepaType. baaropapsn
O3HAKOMAEHUIO C MpPaBOBbIMW aKTaMW MHOrue
AOAU MOAYYAIOT CBEAEHWS, TA€ WCTUHA WU TAE He-
npaBAa@, YToO MPaBOMEPHO M YTO 3anpeLLEHO, KaKkue
npaBoBble NMOCAEACTBUSI HACTYNAT B pe3yAbTaTte OCy-
LLLECTBAEHMST TOFO UAKM MHOIO NocTynka. Mo MHeHuto,
K. H. O6opoToBa, «Ha NpaBe 1 roCYyAapPCTBE, Kak BaX-
HEWLLMX COCTaBAAIOLIMX LMBUAM3ALMM HE MOFAM HE
CKa3aTbCsl CKBO3Hbl€ BEKTOPbl U3MEHEHUN B XM3HU
YeNOBeKa», CPEAU HUX U «POCT TEXHOAOTMYECKOMN CUAbI
B ABWXEHUUK OT TOrnopa A0 Komnbrotepar [12, ¢. 71].

B0O3MOXHO pa3amMyuatb ABa acnekra CoAepXaHus
MHOOPMALMOHHON YHKLUMKU TPaXAaHCKOro npasa:
obuiee UMHOOPMALMOHHOE AENCTBUE TPaXAAHCKOro
npasa U MHOGOPMALIMOHHOE BO3AEMCTBME, OCYLLECT-
BASIEMOE YepEe3 CUCTEMY HOPUANUECKMX CPEACTB.

NHdopmMaLmMOHHaAnA  GYHKUMA  rpaXXAaHCKOro
npaBa - 370 ero MHGopMaLUmMoHHOE 06LIECTBEHHOE
HasHayeHue U HGOPMaLMOHHOE HanpaBAeHUe BO3-
AEVCTBUA Ha 06LLECTBEHHbIE OTHOLLIEHUS.

Takoe BO3AENCTBME CTAHOBWUTCSH BO3MOXHbIM
6raropapsi MOAYYEHUID CYyObeKTaMK COOTBETCTBY-
loWwen npaBoBOM MHPOpMaumMn. Kak oTmeuyaer
M. B. MocKaneHKo, «AASl TPaXXA@HCKO-NPaBOBOro pery-
AMPOBaHUS Takaa MHGOPMaLMSA AOAKHA, 6E3YCAOBHO,
MMETb BoAblLIEE 3HAUEHWE, YEM AAA GYHKLIMOHMPOBA-
HUSI APYTUX OTpacAen npasa. 310 06yCAOBAEHO BOAb-
lWMM 06BbEMOM HOPMATMBHOIO MaTepuana, KOTOpbIN



YACOMUCUMBINICTUKM B B O B @ @ @ @ @ @ @ @ @ @ @@ @@ @@ @ 35

COAEPXUTCA B rPaXAaHCKOM 3aKOHOAATEALCTBE» [D,
c. 41].

MHbOpMaLMOHHAA  GYHKUMA  FpaXAaHCKOro
npaBa - WHPOPMALMOHHOE HanpaBAEHUE BAUSAHWSA
rpaxAaHCKOro npasa Ha 0OLECTBEHHbIE OTHOLLEHWS
U UHOOPMALMOHHOE COLMAAbHOE Ha3HauYeHue rpax-
A@HCKOro npasa. [NocaepHMe TEHAEHUMM 06LLECTBEH-
HOrO pas3BWUTMA MOATAAKMBAIOT CKOpPEe BOMAOLLEHUE
6OAbLUMX MOTEHUMAABHBIX WMHOOPMAUMOHHbBIX BO3-
MOXHOCTEN FPaXAaHCKOro nMpaBa, yCUAMBAKOT NPOSIB-
AEHWE YaCTHO-NPaBOBbIX HayaA B MHGOPMALMOHHOWM
chepe obllecTBa, a B CAyYae HEBbINOAHEHWUSI 3TOW
GYHKUMKM YUACTHUKM TPaXA@HCKMX OTHOLLEHWI Npak-
TUYECKM TEPSIOT BO3MOXHOCTb YyBCTBOBaTb cebs
cybbekTamu YacTHoro npaea.

MoAbITOXMBaAs Pa3AMUHbIE TOYKWU 3PEHUA, MOX-
HO cKkasaTb, YTO0 MHbOpPMAUMA - 3TO CBepeHua 06
06beKTax 1 SIBAEHUSX OKPYXatoLen CpeAbl, UX CBOW-
CTBax U OTHOLUEHWAX, KOTOPbIE YMEHbLUAKOT CTENEHb
NX HEOMPEAENEHHOCTHU.

MpaxaaHCKOMY NpaBy CBOMCTBEHHA M OXpaHU-
TenbHasA QYHKUUA, OHA He SBAAETCA OCHOBHOM U
peaAm3yeTcsa B LEASX BOCCTAHOBAEHUSA HapYLLEHHOIO
npasa (UAM NPEAOTBPALLEHUA Takoro HapyLleHUs).
OxpaHuUTEAbHAA QYHKLMA TPaXAaHCKOro npasa 3a-
KAKOUY@ETCA B €ro BO3AEWCTBMM Ha MOBEAEHUE AOAEN
NMOCPEACTBOM YCTAHOBAEHUA TPaXAaHCKO-MPaBOBbIX
3anpetoB. AnddepeHunaumMs OCHOBbIBAeTCA Ha
BbIAEAEHUN APYrMX CNOCcOB0B BO3AEWCTBUS HACTOS-
LLIer OTpacAM NpaBa Ha 06LLECTBEHHbIE OTHOLLEHMS.
Tak, B OXpaHWUTEAbHOM OYHKUMU BbIAEASIOTCS ABE
TECHO CBSI3@aHHble, HO CaMOCTOATEAbHbIE CTOPOHbI
nposiBAeHus. CyLLHOCTb OAHOW CTOPOHbI OXPaHUTEAb-
HOM YHKLUMKW COCTOUT B BO3AEUCTBUM MPaKAaHCKOIo
npaBa Ha 0OLECTBEHHblE OTHOLLEHWA MOCPEACTBOM
YCTAHOBAEHUA  TPaXAAHCKO-MPABOBbIX  3anpeToB
(Hanpumep, 3anpeT NPUYUHATL BPeA AMYHOCTU UAU
UMYLLECTBY rpaxaaH). B cAyyae BbiIxopa NOBeAEHUSA
CyOBbEKTOB 3a NpeAenbl AO3BOAEHHOr0, MPOSIBASIETCS
BTOpas CTOpPOHa OYHKUMKM OXpaHbl OOLLECTBEHHbIX
OTHOLUEHUW - 3aluuTa HapyLleHHbIX CyObEeKTUBHbIX
rpaXxAaHCKKX Npas..

OxpaHuTenbHaa GYHKUMS — 3TO Takoe Hanpas-
AEHMEe MPaBOBOr0 BO3AEMCTBUS, KOTOPOE HaLEAEHO
Ha OXpaHy MOAOXMTEAbHbIX U BbITECHEHUE BPEAHBIX
AAS 06LLecTBa OTHOLWEHWI. OXpaHuTeAbHast GYHKLMA
HanpaBAeHa Ha MpecevyeHue U NPeAoTBpaLLeHue
NPOTUBOMNPaBHOro NoBeApeHWs. Ee ocobeHHOCTb co-
CTOMT B KOMMNEHCALUOHHOM WUAW BOCCTAHOBUTEABHOM
acrekre, BbIpaxatolwemcs B TOM, UTO rpaxAaHCKoe
npaBo 3alUMLLIAET WMHTEPECHbl AUL, B OCHOBHOM 3a
CYeT BOCCTAHOBAEHWS NMEPBOHAYAAbHOTO MOAOXEHUS
NyTEM BO3MELLEHUA MPUYUHEHHOIO WMMYLLECTBEH-
Horo Bpepa. OxpaHuTeAbHass ¢yHKUMA obecneyu-
BaeT He3blBAEMOCTb MpaB M 3aKOHHbIX WHTEPECOB

YUYaCTHMKOB TpPaXAaHCKMX MPaBOOTHOLLIEHUW, a B
CAydyae WX HapylleHus obecneunmBaeTcs CpeACcTBa-
MK, cnocobamu u dopmMamu 3almTbl U TeM CTa-
6UAM3MPYET OOLLLECTBEHHbIE OTHOLLUEHUSI, NPUAAET
YBEPEHHOCTHU B CYLLECTBOBAHUN ONPEAENEHHBIX OTHO-
leHW. B ropuManUveckon AuTepaTtype oTMevaetcs,
YTO OXPaHWTEAbHbIE NMPABOOTHOLLEHWSA HanpaBAEHbI
Ha OCYLLECTBAEHUE HOPUANYECKON OTBETCTBEHHOCTM
WAW Ha BOCCTAHOBAEHWE HapYLUEHHOrO MPaBOMNOPSA-
Ka, Ha oXxpaHy CyObeKTMBHbIX NpaB, Ha NPUMeEHeHWe
CaHKUKMM HopM npaBa [1, c. 219].

0. C. Nodde, aHarn3npya oxpaHUTEAbHble 06-
f13aTenbCTBa, yKasblBaA Ha UX ABOSIKOE LIEAEBOE Ha-
3HaUeHWe: oXpaHa roCyAapCTBEHHOW U AMUHOW COb-
CTBEHHOCTW W 3alllMTa MHTEPECOB AMYHOCTM, OXpaHa
€€ XWU3HU 1 3A0p0BbS [2, C. 794-795].

OxpaHuTeAbHasn dYHKUMS rpaXAaHCKOro
npaBa WMeEeT MNEepPBOOYEPEAHON LEAbK  3aluuTy
MMYLLECTBEHHbIX WMHTEPECOB YYACTHWKOB rpaXAaH-
ckoro obopota. OHa HanpaBAeHa Ha MoAAepXa-
HME WMYLLECTBEHHOIO COCTOSIHUS AOBPOCOBECTHbIX
CyObEKTOB B MOAOXEHWMW, CyLLECTBOBABLUEM AO Ha-
pyLWIEHWS UX MpaB W WMHTEPECOB. B uMBUAMCTHYEC-
KOW AUTepaType obpallaeTca BHUMaHWe Ha To, 4YTo
OXpPaHWTEAbHbIE MPABOOTHOLIEHWA MpuU3BaHbl obec-
NeynTb 3aLUMTY CYOBEKTUBHBIX MPaXAAHCKMX MpPaB B
CcAy4yae nx HapylleHnusn [14, c. 271].

Hemano rpaXKAaHCKO-NPaBOBbIX HOpM
BbIMOAHSIIOT OXPaHUTEABbHYHD OYHKLMIO, B TOM UYUCAE
HOPMbI, MOCBALLEHHbIE FrPaXXAaHCKO-NPaBOBbIM AOTO-
BOpaM: KyNAU-MPOAaXHM, NOCTaBKK, UMYLLEECTBEHHOTO
HanMma U T. A. [paxAaHCKO-MPaBOBbIE HOPMbI, KOTOPbIE
npeAycMaTpMBalOT OXpaHHble BHEAOrOBOPHblE 06-
A3aTenbCTBa, BO3HMKAlOWME BCAEACTBME MPUUMHE-
HUS Bpeaa, HEOCHOBATEAbHOrO MPUOBPETEHUS WAM
COXPaHEHUA MMYyLLECTBA 3a CUET CPEACTB APYroro
AMLA, TAaBHbIM 06pa30M BbINOAHSIOT OXPaHUTEAbHYHO
byHKUMI0. AymaeTcs, uto cama no cebe 3alumnTa rpax-
AAHCKMX NpaB, BOCCTAHOBAEHWE HapyLLEHHOro NpaBa
ABASIETCA LIEAbIO MPUMEHEHUST MEP MPUHYXAEHUS B
rpaxaaHckoMm npase. OxpaHUTEABHOMY Xe MnpaBo-
OTHOLLEHUIO OTBEAEHA POAb ObecrneyeHuss 3almTbl
rpaXxaaHCckux npaB. Peaau3aumsi OxpaHUTEAbHbIX
HOPM B Fpa)AaHCKOM MpaBe OCYLLECTBASETCA C MO-
MOLLIbIO UCCAEAYEMOI NpaBoBOM CBA3U. Hanpumep,
NpPaBMAO O TOM, UYTO BpeA, MPUUYMHEHHBIA dU3nyec-
KOMY MAW FOPUANYECKOMY AULLY, MOAAEXMUT BO3MELLIE-
HWIO B MOAHOM obbeme (4. 1 cT. 1166 MpaxaaHcKoro
KOAEKCY YKpauHbl), MOXET pPeaAlM30BbIBaTbCA TOAb-
KO B AEAMKTHOM OXPaHWTEABHOM MPaBOOTHOLLUEHWMU.
A HOpMa O BO3BpaTe YyXOro MMyLLECTBA, KOTOPbIM
AMLO HE3AKOHHO BAAAEET (CT. 387 paXpaHCKOro Ko-
AEKca YKpauHbl), peaansyetcs B BUHAMKALMOHHOM
OXPaHUTEABHOM MPaBOOTHOLLEHUK. [peacTaBaaeTcs,
OXPaHWUTEAbHOE 00513aTEALCTBO BbIMOAHSAET CAEAYHO-
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lme GYHKLUMKU: BOCCTAHOBUTEAbHYHD, obecneuynTenb-
HYI0, NpeceKkaTeAbHyo U WTpadHyto. OCHOBOWN ABAS-
eTCcsl BOCCTaHOBUTEAbHANA GYHKLIMSA.

UTak, 06 OXPaHUTEABHON QYHKLMKU FPpaxXAaHCKO-
NpaBOBOro peryampoBaHus. OxpaHuTeAbHas GyHK-
UMsi — 3TO TaKoe HampaBAEHWE NMPaBOBOro BO3AEW-
CTBMS, KOTOPOE HALEAEHO Ha OXpaHy MOAOXWUTEAbHbIX
N BbITECHEHUS BPEAHbIX AASI 0OLLECTBA OTHOLLUEHWI.
OxpaHuTenbHaa OYHKUMSA HanpaBAeHa Ha npe-
ceueHMe U1 MNPeAoTBPALLEHUE MPOTUBOMPABHOMO
NoBEAEHMUS.

Uto kKkacaeTca 3allMTHOM W  KOMMNEeHcauu-
OHHOW OYHKUMW, TO BaXHO OTMETUTb WX TECHYH
CBSI3b MeXAy COOOM, MOCKOAbKY AEWCTBYHOT OHMU
AMLUb MOCAE COBEPLUEHWMS TPaXAAHCKOro mnpa.o-
HapylLleHWs, a TakKXe B CAyyae HEenpu3HaHUa WAK
ocnapmBaHua CYObEKTMBHbIX TPaXAAHCKMX MpaB..
KomneHcaumoHHasa ©&yHKUMST pPeanm3yeTcsl TOAbKO
B 3alLUMTHbIX NPABOOTHOLUEHMSX, @ MOTOMY HET He-
0OXOAMMOCTU BbIAEAATb MX KaK CaMOCTOSITEAbHbIE
KOMMEHCALMOHHbIE NPaBOOTHOLLEHUS.

KomneHcauuilo npaBoMepPHO Npu3HaBaTb crie-
uMdUUYECKMM CMOcobOM BO3AEWCTBUA Ha NOBEAEHME
CyOBbEKTOB MPaXKAaHCKOro npaBa, KOTOPbIM OTAUYAET-
€A 0coHbIM CBOMCTBOM OT APYTMX Y>KE PACCMOTPEHHbIX
OCHOBHbIX CNOco60B, @ UMEHHO: 0653aHHOCTbIO Npa-
BOHApYLLUMUTEASS MO BOCCTAHOBAEHWIO HapyLUEHHOIO
NMOAOXEHMST MoTepneBlen CTOpoHbl. CopepXxaHue
KOMMEHCALUMOHHOM YHKLUMKU TPaXAaHCKOro npasa
COCTABASIET BO3AEWCTBME 3TOM OTPacAM NpaBa Ha
061LIeCTBEHHbIE OTHOLIEHWA B COLIMAABHOM (KOMMEH-
CaLMOHHOM) HanpaBAeHUU. O6bekTaMm KoMNeHcauu-
OHHOW OYHKLIMM BbICTYNatOT pasAnyHble HapyLLEeHHbIe
00LLLECTBEHHbIE OTHOLLEHUS, PETYAMPYyEMble HOPMa-
MW FpaXXAaHCKOro npaBa. Bo3pencTBys Ha HWMX, KOM-
NneHcauMoHHaa GYHKUMSA MUMEET CBOMM PEe3yAbTaTOM
npuBeAeHWe 06LLIECTBEHHbIX OTHOLLIEHWI B NEPBOHA-
YaAbHOE COCTOSIHME.

KomneHcaumMoHHaa O¢YHKUMA He WMeeT Ha-
NPaBAEHHOCTM Ha OCYLUECTBAEHUE PEryASTUBHOM U
OXPaHUTEABHON OYHKUMI nNpaBa, en MNPUHAAANEXUT
MHOE, OTHOCUTEABHO CaMOCTOSITEAbHOE Ha3Haue-
HMe. MOXHO COrAacUTbCSi C TEMW, UTO 3TO OAMH U3
ACMNEKTOB OXPaHUTEAbBHOM AEATEAbHOCTM, HO BpPSIA
AW MOCAEAHIOK MOXHO BbIAEAWTb B KayecTBe CaMo-
CTOATEABHON OYHKUMK. [0 MHeHuto T.C. KnusanoBou,
KOMMEHCALMOHHY QYHKLMIO HE CAEAYET OTHOCUTL K
obLIErPaXAAHCKMM, a AAHHYIO GYHKUMIO HEeobXoaw-
MO OTHOCUTb K cneumrdruyeckumMm GyHKUMSIM, KOTOopble
WCMOAHSAIOTCA 0083aTeAbCTBAMW BO3MELLIEHWA BPEA],
Ha 4TO, B YaCTHOCTH, YKa3bIBAET M HAMMEHOBaHWE No-
CAeAHUX B [paxXAaHCKOM KoAeKce YKpauHbl. Ha Halw
B3rAfiA, KOMMEHcaLUMSA SBASIETCA OAHUM W3 acMeKToB
OXPaHUTEABHOM QYHKLIMM TPaXAAHCKOro NpaBa U OHa
AOMNKHA BKAKOUATbCA B chHepy AeNCTBUSE YHKLMK, Ha-

NpaBAEHHON Ha OXpaHy 06LECTBEHHbIX OTHOLLEHWHN.
OYHKUMS OXpaHbl UMeeT ABe GOPMbl MPOABAEHUA -
3aLUMTY U OTBETCTBEHHOCTb.

BaXHbld  acnekt  OXPaHUTEAbHOM  OyHK-
UMW COCTaBAAET  Takke  MnpeAynpeAUTeAbHO-
BOCnUTaTeAbHaA (NPeBEeHTUBHasA) 3apava, CoOCTO-
AWas B CTUMYAMPOBAHWUM W OpraHu3auuu Takoro
MOBEAEHUSA YYaCTHUKOB PEryAMPYEMbIX OTHOLLIEHWH,
KOTOpPOE WMCKAKOYaAo Bbl HEOBOCHOBaAHHOE YLIEMAE-
HWEe WMAM HapylleHue 4yxux MHTepecoB. Haunbonee
OTUYETAMBO 3Ta OYHKUMA BblpaxeHa B AEAMKTHbIX
pernamMeHTaumax AMYHbIX HEMMYLLECTBEHHbIX OTHO-
LIEHUN. B AMUYHBbIX HEMMYLLECTBEHHbIX OTHOLLEHUSIX,
He CBSI3@HHbIX C MMYLLECTBEHHBIMW, FPAXAAHCKOE
npaBoO OrpaHUUYMBAETCA UCKAKOUMTEABHO 3aLLMTHLIMMU
OYHKUMAMMN. MpeaynpeAnTeAbHO-BOCIUTATEAbHAS
dYHKUMS TECHO CBA3AHa C OXPaHWUTEAbHOW.

MpeaynpeAnTeAbHO-BOCTIUTATEABHBIN IOOEKT AO-
CTUraeTcs Yepes MHCTUTYT rpaXAaHCKO-NPaBOBOM OTBET-
CTBEHHOCTU. Cam daKT CyleCTBOBaHWUS TPaXAaHCKO-
npaBoOBbIX HOPM 06 OTBETCTBEHHOCTM MNO3UTUBHO
BAMSIET Ha CO3HAHWE rpaxAaH, yAEpXmBasi Ux oT MpaBo-
HapyLLeHWI. Koraa Xe coBepLleH rpaXAaHCKUM AGAVKT
nyTeM NPUUMHEHUS] BpeAa UMYLLECTBY MPaXAaHWHA UAK
opraHuzaumn, 10 NpPeAynpPeAUTEAbHO-BOCMUTATEAbHbIN
3QPEKT rpaKAaHCKO-MPaBOBOM OTBETCTBEHHOCTU pea-
AM3YETCA Yepe3 BbINOAHEHWE NPaBOHapyLUUTEAEM 06-
A3aHHOCTM MO BO3MELLEHWIO NMPUUMHEHHbBIX YObITKOB.
MpeaynpeanTeEAbHO-BOCCTAHOBUTEABHAA QYHKUMA MO-
XKET CyLLECTBOBATb TOAbKO B OTHOLLEHWM MPaBOHaPYLLUK-
TeNel, Ube NMOBEAEHWE 3aCAYXMBAET NopuuaHus. Ecaun
XE 3aKOHOAATEAb AOMYCKAET MPaXXAaHCKO-NMPaBOBYHO
OTBETCTBEHHOCTb HE3AaBWCMMO OT BMWHbI, TO, Ha Hall
B3M\SIA, AONKHA MPUMEHSITLCS HE MPeAynpeAUTEAbHO-
BOCMMTaTeAbHas QYHKUMA, a NpPeAynpeAUTEAbHO-CTU-
Myampytowasn. CopepXaHue CTUMYAMPYIOLLEN OYHK-
LMK He SIBASIETCA CaMOCTOATEAbHbIM, TO €CTb Cnocob
BO3AEWCTBMUA TPAXAAHCKOrO MnpaBa Ha MNOBEAEHMWE
AOAEN B HanpaBAEHMM MO3UTMBHOIO WM HEraTMBHOIO
CTUMYAMPOBAHKSA, MOXET ObiTb YNPAaBOMOUMBAOLLIMM,
00653bIBaOLLMM W 3aNpeTUTeAbHbIM. B cuAy atoro ctu-
MyAMPOBaHWE CaMOCTOSITEAbHON YHKLMKU He obpa3syeTt
N ee CAepyeT NpU3HaTb BXOAALLEW B Apyrye ¢yHKLMK
rpaXAaaHCKOro npaea.

B pamkax rpaxpaHCKoOro npaBa KapaTeAbHas
DYHKLMSA NPOSIBASETCA B BUAE TAKOTO HaKa3aHWs, Kak
BbINAaTa HEYCTOMKWM CBEPX MPUUMHEHHbIX YObITKOB,
AMBO MPUMEHEHUN MOCAEACTBUIA HEAENCTBUTEAbHbIX
cAenoK. lNocaepHee 03HaAuaeT, UTo NPU HEAENCTBU-
TEAbHOCTW CAEAKM Kaxpas M3 CTOPOH 06si3aHa BO3B-
paTWTb APYron BCE MOAYYEHHOE MO CAEAKE, @ B CAY-
yae HEBO3MOXHOCTM BO3BPATUTb MOAYYEHHOE B
HaType, BO3MECTUTb €ro CTOMMOCTb B AEHbrax — €CAU
MHble MOCAEACTBUSI HEAEMUCTBUTEABHOCTU CAEAKM He
NpPeAyCMOTPEHbI 3aKOHOM. 3Ta NpoLeAypa Bo3BpaTa
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HasblBaeTca pecTutyumen. OAHOCTOPOHHA PECTUTY-
LMA npeArnoAaraeT BO3BpaT OAHOW M3 CTOPOH MOAY-
UEHHOrO €0 MO CAEAKE APYroi ctopoHe. MocaeaHAn
Mepa 1 BYAET ABAATLCA TUMUUHBLIM MPOSABAEHUEM Ka-
paTeAbHON GYHKLIMKU rPaXAaHCKOro npasa.

BbiBOAbI. YuuTbiBaA MHEHWA, KOTOPble OblAU
BbICKa3aHbl B AUTEpaType Mo paccMatpuBaemMomy
BOMPOCY, CAEAYET OTMETUTb, YTO aBTOPbI CMPaBEAAMBO
1 060CHOBAHHO MULLYT O LEAU GYHKLMIA rpakAaHCKO-
ro npasa, KOTOPble HamnpaBAEHbl B MEPBY0 OYEPeAb
Ha peaAu3aLMio MPUHLMMNE BCEMEPHOW OXpaHbl U
3aLLUMUTbI FPaXASHCKUX Npas.

Heo6Xx0AMMO MOAUEPKHYTb, UTO Hauboree 3¢-
GEKTUBHbLIM ABAAETCA OMNPEeAEAeHWe 3alUuTbl npasa
COBCTBEHHOCTU C TOUKM 3PEHMS MexaHW3Ma MpaBo-

BOr0 PeryAvMpoBaHUsi, U caMoe rAaBHOEe — BbICBETUTb
OXPAHWUTEABHYIO  OYHKLMIO TPaXAaHCKO-NMPaBOBOro
peryaMpoBaHus.

O6WUMM NPEAAOXKEHUSIMU MO 3TOMY BOMPOCY
MOryT ObITb NpPepocTaBAEHWE OOAbLLEN CTPYKTYPU-
POBAHHOCTM, AAKOHWMUHOCTM OMpPEeAeAeHUr, obLan
cucTeMaTtm3alms rpaXAaHCKoOro npaBa kKak WMHOOP-
MaLMOHHOW CUCTEMbI. YTO Kacaetca OXpaHUTEAbHOM
OYHKUMM  TPaXAAHCKO-MPaBOBOro  PEryAMpoBaHMUs,
TO ee 0COBEHHOCTb COCTOWMT B KOMMEHCALMOHHOM
acnekTe OCYLIECTBAAEMOE 3a CYET BOCCTAHOBAEHUS
rnepBOHAYaAbHOIO NOAOXEHUS. Peaansauma BocnuTa-
TEAbHON QYHKLUMKM CBA3aHa B OCHOBHOM C aKTMBHbIM
npaBoOMEpPHbIM MOBEAEHMEM FPaXAaH, a He C BO3-
AepXaHWeM OT NpaBOHaPYLLEHWH.
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AepeBHuH Brapumup CepreeBuy

: Uzn-Bo Spocn. yH-Ta,

OYHKLUHUU U UX KAACCUDUKALIUA B FIPAXKAAHCKOM NMPABE YKPAUHDI

MoHATHE «PYHKUMK NpaBa» Hanboaee pas3padoTaHO B 0OLLETEOPETUUECKMX U OTPACAEBbIX NMPABOBbIX HayKax, X
CyTb U METOAOAOTUSA COCTOMT B TOM, UTO OHU MPEACTABAAIOT COOOM NpaBoBOe BO3AEMCTBME Ha OOLLECTBEHHbIE OTHO-
LLUEHMSA B ONPEAEAeHHbIX HanpaBAeHUsAX. CTaTbs NOCBALLEHA TEOPETUUECKOMY UCCAEAOBAHUIO GYHKLMI FPaXAaHCKOro
npaBa. K 0CHOBHbIM GYHKLMSIM aBTOP OTHOCWUT PEryAATUBHYIO, OXPaHUTEAbHYH, KOMMNEHCALMOHHYIO, MPEBEHTUBHY!IO,

MHOOPMALMOHHYHO, KapaTeAbHYHO.

KnaloueBble cAoBa: GYHKLMA, TPaXAAHCKOE MpPaBo, HEYCTOMKa, KOMMEHCaluWsl, BOCCTAHOBAEHWE, HEUMYLLECT-

BE€HHbIE N UMYLLECTBEHHbIE OTHOLLEHUA.
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AepeBHiH Boropumup CeprilioBuu

®YHKLYI TA iX KAACUDIKALIA Y LUBIABHOMY NPABI YKPAIHU

MoHATTA «dYHKLIT NpaBa» HanbiAbLL Po3pobAEHE B 3araAbHOTEOPETUUHMX Ta raAy3eBUX NPaBOBMX HayKax, iX CyTb i
METOAOAOTISA MOAAra€e B TOMY, LLO BOHU ABAAIOTL COOOIO NPaBOBMI BNAWMB Ha CYCMiAbHI BIAHOCUHW Yy MEBHUX HaNpPsiMKax.
Crattsl NnpUcBAYEHa TEOPETUUHOMY AOCAIAXKEHHIO OYHKLIN LUMBIABHOTO NpaBa. A0 OCHOBHMX QYHKLiM aBTOp BiAHOCUTb
PEryAITUBHY, OXOPOHHY, KOMMEHCcaLiiHy, NPEBEHTUBHY, iIHPOPMaLiHY, KapaAbHY.

KArouoBi croBa: OyHKLISA, LUMBIAbHE MPaBO, HEYCTOMKa, KOMMeHcallis, BIiAHOBAEHHSI, HEMaWHOBI Ta MaWHOBI
BiIAHOCHHMU.

Derevnin Vladimir Serheyevich

FUNCTIONS AND THEIR CLASSIFICATION IN THE CIVIL LAW OF UKRAINE

The concept of «functions of law» developed in the most general theoretical legal science and branch legal
sciences, their essence and methodology is that a legal effect on the public relations in certain directions. The article
is devoted to the theoretical study of the functions of civil law. To the main functions of civil law author includes the
regulatory, security, compensation, preventive, informational, punitive.

Keywords: function, civil law, liquidated damages, compensation, rehabilitation, moral and economic relations.



