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yHiBepcuTery imeHi IBana dpanka

CHIBBITHOLIEHHA 3ATAJIBHUX
INPUHIMAIIIB TA HOPM IIPABA
B OCHOBHHUX THUITAX IPABOPO3YMIHHSA

Bucegimneno np06fzejwy CNiBBIOHOUIEHHST NPUHYUNIG Md HOPM
npaea é cyyaciu ykpamcmu npaeosii peafzbﬂocmz 3’acosano, wo
3Q2anbHi  NpUHYUNU U HOpMU Npaga 8 Je2iCMCbKil doxmpum
omomodicHeno. Hazonoweno na nepsunnocmi ma GUHAYATLHOCNI
3a2a1bHUX ~ NPUHYUNIE  Npasa  CMOCOGHO  HOpM  npasea 6
FOCHAMYPANICIMUYHIT OOKMPUH.

KarouoBi cioBa: npuHIUNM mpaBa; HOpMa IpaBa; JIEriCTChKa
JOKTPYHA; IOCHATYpalliCTHYHA JOKTPWHA; TO3UTHBHE MPaBO; MPaBOBi
HIHHOCTI; IPaB0O3aCcTOCYBaHHSI.

pobiieMa CHiBBIJHOLIEHHST NPUHIUIIIB Ta HOPM IIpaBa HE €

HagyMaHoo. HaBmaku, BOHA JOCHTH aKTyalbHa Ui Cy4acHOTO
YKpaiHCBhKOTO TpPaBO3HABCTBA 3 OIISIIy HAa HEOOXiAHICTH 3MiHU Ha
HUHIIIHBOMY €Talli CYCHIIBHOTO PO3BUTKY MPaBOBOI JOKTPHHH,
TOOTO THUNYy TPaBOPO3yMiHHA. 3MiHa MPaBOBOI IOKTPUHH, IO €
KOMIIJIEKCOM ~ OCHOBOIIOJIOXKHUX  1JIeH, TNPUHIUIIB, IIHHOCTEH,
KaTeropiii ToIo, siKi CIyryl0Tb OCHOBOIO MPAaBOBOTO PO3BUTKY, M€
CTaTH CTPWIKHEM MPaBOBOrO0 pedopMyBaHHS B CydacHi YkpaiHi.
[HmMMK  coBamMH, 3MIHUTH HEOOXiHO HE MpOCTO IHCTHUTYIIII,
OpraHu, MOCAJOBIIB, CBiIKAMH YOTO € Cy4YacCHHKH. llepeTBOpeHHS
MAalOTh CTOCYBATHCS TTMOMHHUX 3aca]] MPaBOBOro OyTTs, mepenycim
CBITOTTIAJHUX YCTaHOBOK, KOJMIB 1 cTepeoTHmiB MucieHHs [1-3].
Inerbest mpo HOBUE yHIAMEHT Jyisl OYJIiBIIL, SIKOKO € MPaBOBE KUTTSI
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ykpainiiB. be3 Takux KII040OBUX 3acaj] HaBpsJ 4d OyZe MOXKIMBUM
JeMOKpaTUYHE MPaBOBE KHUTTH.

EdexTuBHICTh MPaBOBOrO PO3BUTKY, O€3MEPEUYHO, 3aJIEKUTh Bil
TOro, Ha  SIKMX  CcaM€  BHUXIAHHX  1IedX  IPYHTYEThCA.
Ha mpaBocBinomicTh Iiofieli BIJIMBAIOTh HE CTUIBKM KOHKPETHI
MpaBOBI TPHIIMCH, CKUIbKMA 3arajibHi TPaBOBi 1J1€i, IOJIOXKEHHS,
MOCTYJIAaTH, IO 3aKPIIUIIOIOTh TIEBHY i€papXil0 IIHHOCTEH, HU3KY
(pyHzaMeHTAIBHUX LIHHOCTEHl, siki Mae obepirath Ta Ha siKi Mae
opieHTyBaTHCs CycniabeTBo. OTXKe, mpobiema NPHHLMINB HpaBa, iX
oIk i 3HAYYLICTE JUIS PaBOBOIO PO3BHTKY Mae nepeOyBaTd B 1o
30py mpaBo3HaBliB. Jlo po3pobneHHs wiei mpoOnemu Ta pisHUX i
aCIeKTiB, 30KpeMa JOCTIDKEHHS 3arajlbHUX MPHHIUIIB MpaBa, ix
HiHHICHOT'0 BUMIpY, IPUHIIMITY BEPXOBEHCTBA MpaBa, HOro CKIaJA0BHX,
nonyurnucst 1O, binac, C. [omoBatuii, M. Ko3wobOpa, A. Kononii,
C. Ilorpi6usik, O. Crapuyk, O.VYBapopa Ta iH. [3-9]. Ilpore
CHIBBITHOWICHHS NPHUHIMIIB 1 HOPM MpaBa € MATOZOCIIKEHIM
aCIIeKTOM 3a3HaueHoi mpooiaeMu. OcoONIMBO HEOOXIHUM € BUCBITIICHHS
BOTO MUTAHHA KPi3b NPHU3MY OCHOBHHX THIIIB MPABOPO3YMIHHS, ILO
BJIACHE U CJIyTYBaTHME TIPEMETOM JIOCII/PKEHHS B I[ili CTATTI.

JloHWHI B MPaBOBOMY JKHTTI YKpaiHCBKOTO CcOIliyMy, HOro
3aKOHOTBOPYil JisNTBHOCTI, 0COONMBO B MPaBO3acTOCYBaHHI, HOPMi
npaBa HaJSKUTh JIOMiIHylOYe CcTaHOBUINe. Jl0 NPUHIMUIIB Halii
MpPaBHUKK CTaBIATHCS, SKIIO HE 3HEBAXKIUBO, TO TPUHANMHI
HenmoBipinBO. Lle TOSCHIOETBCS TepeAyCiM TO3UTHUBICTCHKUMH
CTEpEOTUIIaMU Ta JOTMaMM, BIANOBIAHO 10 SIKUX HopMma abo K
CHCTeMa TaKHX HOpPM, II0 CTBOPEHI AEP>KaBOIO, € BTUICHHSM ii Bomi —
e i € mpaBo. ToOTO Jeri3M (akTHYHO OTOTOXKHIOE MPAaBO Ta 3aKOH.
YV KOHTEKCTi 3aKOHHUIIBKOI IOKTPHHH PO3MEXYBATH X HEMOXKIIUBO.

Henoorlinka NpUHIMITB TpaBa MOPIBHSIHO 3 HOPMOIO 3 TIO3MIIiH
3aKOHHHUIIBKOI'O TIXOAY BHILUIMBAE 3 TAKOi JIOTIKH: OCKUIBKU NPaBo — 1€
CYKYIHICTh HOpM, SIKi CTBOPIOE JepkaBa B 0OCOOi 3aKOHOHABIS, TO
HOPMAaTHBHICTb — II€ HEBiJl'€MHA pHca MPUHIMTIB npasa. [IpuHiumn — 11e
TEK HOpPMA SIK 3arajJbHOOOO0B’SI3KOBE MPAaBHJIO IMOBEIIHKH, aje HOpMa,
gKka Mae OiIbll 3aralbHUN XapakTep, HDK HOpMa B KIACHYHOMY
po3yMiHHI, Hampukinax TpuwieHHa. Lo HopmatuBHicTh O. Crapuyk
HA3MBAa€ BU3HAYAJIBHOIO 03HAKOIO HpI/IHHI/IHIB npapa [4, c. 26].

Y HasiBHIl TEOPETHKO-NIO3UTHBICTCHKIN JITEPAaTypi YCTAICHOIO
€ JAyMKa TpO «ABa CIMOCOOM BHpaKEHHS TMNPHUHLMIIB MpaBa:
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Gesnocepente QopMynmoBaHHS iX y HOpMax IpaBa (TEKCTyalbHe
3aKpillJIeHHs]) Ta BUBEJCHHS MIPUHIIMIIIB IIpaBa 31 3MiCTy HOPMAaTUBHO-
MpaBOBUX AakTiB (3MicToBe 3akpimienHs)» [5, c. 18—-19]. 3BicHo,
OCKUTBKM HOPMATHBICTH BH3HAIOTh JIMIIE THcaHe (MO3UTUBHE) MPaBO
(3akOHM), TO TIOJNOXCHHSI, SIKI BOHM HA3WBAIOTh IPUHIIMITAMHY,
MOBHHHI MaTH TEXK CYTO NHCBMOBHH XapakTep. 3 MO3HLIH
BY3bKOHOPMATHUBHOIO YSIBIICHHSI MPO TNPUHIWIK TpaBa BBa)Ka€ThCH,
110 TIPUHIIMITY TIPaBa JOIILHO BU3HAYUTH K TaKi 3acajHu4i ifel, siKi
o(iIiifHO 3aKpilJIeHI B HOpMax 3aKOHOJaBCTBA. JIOriYHUM HACITIIKOM
IBOTO TPAaKTYBAaHHS CTald TBEP/UKEHHS, MIO MPHHLUUIH MOXYTh
BUSIBIISITUCS JIMILIE B 3MICTi MOJIOKEHb HOPMATHUBHO MPABOBHX aKTiB 1
70 HUX HE HalleKaTh KepiBHI ifei MpaBOCBIAOMOCTI, SKi OTpUMAaln
CyCHiJIbHE BHM3HAaHHS i peaji3yloThCS B INPAaBOBIJHOCHHAX, aje He
3aikcOBaHi B HOpMATHBHO-TIpaBOBUX akrtax [10, ¢. 7].

[pencraBHUKK JIETICTCHKOI TOKTPHHU TPAaKTYIOTh TPHHIUIH
npaBa sIK TONOMDKHI €JIeMEHTH, MPU3HaYeHi CyTo il 0OCIyroByBaHHS
noTped, MOB’S3aHUX 31 CTBOPEHHSM 1 BUKOPUCTaHHSM HOPMATHBHOTO
MacuBy W He TPHCTOCOBaHHMX I OE3MOCEpEHHOr0 PEryarOBaHHS
cycniibHuX BigHocuH [11, c¢. 115-118]. OcCkiUIbKM TPUHIUIH HE
MpUAaTHI Juis  O€3MOCEPEHhOr0 PEryJIIOBaHHS IMPABOBIIHOCHH, TO
HOpMHU TIpaBa (3aKOHY), IMOBIPHO, BapTO BBAaXATW IIHHIIIMMH Ta
Ba)TUBIIIMMU 32 MPUHIUIN €JISMEHTaAMU IPABOBOTO PEryJIFOBaHHS [5].

3 mo3wWiliii 3aKOHHUIIBKOTO TiAXOMy TMPaBOBI MPHUHIUIN HE
CHpUKMAlOTh K 0a30Bi i/ei Ta IOJIOKEHHS, sKi, 3 OIHOrO OOKY,
BiJOOpakaloTh yCTajeHi TOYKM 30py IWIOAO MpaBa, HOro Cyri,
PO3KpHUBAIOTh HOTO 3MiCTOBO-CMHCJIOBI XapaKTEPUCTHKH, (DIKCYIOTh
MPaBOBi I[IHHOCTI, & 3 IHIIOTO — € 3araJIbHONPUHHITUMUA BUMOTaMH,
SK1 BUpa)KeHi B y3arajibHeHid GopMi i agpecoBani cy0’€KTaMm Ipasa.

@. bekoH Ha3UBaB MPUHIUNNA (yHIaMEHTaJIBHOIO,
METOIOJIOTYHOIO0, YHIBEPCAILHOIO KaTEropi€eto, MepBiCHUMH i HAOLIbII
MPOCTUMH €IIEMEHTaMH, 3 SIKHX YTBOPIOEThCs Bce iHmre [12, c. 22].
MacoBa  CBiIOMICTH  TOB’A3y€ INPUHUMIM 3  IEPLUIOHAYAIIOM.
ETtuMornorist iporo cioBa BKa3ye Ha Te, IO JIEGKUTH B OCHOBI. Horo me
TPAKTYIOTh SIK MIATPYHTS, GYHIAMEHT, HalPsIM TOAAJIBIIOr0 PO3BUTKY
HayKl 4YM Tally3l, BUXIJHE TOJIOXKEHHS, KEPIBHY I7ei0, 3acaiy,
CYTHICTb. 3 JIATUHCBHKOI principum 03Ha4a€ «OCHOBHE, HABaXKJIMBIIIIE,
nepuronoyaTkoBe». OTxe, MPUHLIUIH — 1€ TPOAYKTH BUCOKOTO PiBHS
a0ctparyBanHs [5, c. 23].
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Oxpemi ykpaiHCBKi TPaBO3HABII CIYIIHO MiAKPECTIOIOTh, 10 B
MPUHIIMIIAX 30CEPE/PKEHO CBITOBUU JIOCBIJ PO3BHTKY IpaBa, JIOCBIJ
JOACBKOT 1MBiMi3aii, TOMYy MNPUHLIMIM IpaBa MOXHA BBaKaTH
CTPHIKHEM IPaBOBO1 MaTepi'l' BonM TpakTyOTh NPHHIMIHN IIpaBa K
00’€KTHBHO BJIaCTHBI NpaBy BHXIJHI 3aCajd, HE3aNepedHi BUMOTH
(TO3UTHBHI 3000B’s13aHHS), SKi CTABJATHCS N0 YYaCHHUKIB CYCILTBHUX
BiJTHOCHH 13 METOI0 TapMOHIMHOrO TIO€IHAHHS IHAWBIAYyalbHHUX,
TPYMOBHX 1 TpoMajchkux iHTepeciB. Ha iX nymKy, mpuHIMOH €
MiICTaBOIO MIPaBa, MICTATHCS B KOTO 3MICTi, CIIYT'YIOTh OPIEHTUPAMH B
Horo ¢opMyBaHHi, BioOpaaroTh CYTHICHI XapaKTepUCTUKHU MpaBa i
OCHOBHI 3B’SI3KH, SIKI PeaJIbHO ICHYIOTb Y HpaBOBiﬁ cucremi [5-6; 13].

IcHye mosuiisi, BIAMOBIAHO 10 sKOi NPHHLMIM TNpaBa CIil
BIIPI3HSTH ~ Bil ~ HOPM-TIPUHLMIIB, ~ TOOTO  NPMHLMIIB,  sIKi
OesrocepelHbO 3aKpillJieHi B HOpMax IMpaBa Ta CTAHOBIATH
BHYTpIIIHIA 3micT mux HOopM [14, c¢. 221]. IIpoTte icHYIOTH TeBHI
BiIMIHHOCTI B TIO3WIISIX HAYKOBI[B IIOJO 3MIiCTy MPaBOBHX
MPHUHIUIIB, IX CHiBBIAHOIICHHS 3 MPaBOBOI0 HOPMOIO, MPHU3HAYECHHS
tomo. Lli BigAMIHHOCTI 3a3BMYaili 3YMOBJICHI  CBITOTJISAHUMHU
MiJX0/IaMU IIUX HAYKOBIIIB 3arajoM 1 NPUXHIBHICTIO JI0 MEBHOI —
[IPaBOBOI YU 3aKOHHUI[BKOI TOKTPUHHU.

[IpencraBHuKH 3aKOHHHIBKOr0 (JIerlcTCLKOFO) MiIX0mMy He
MOXKYTh JIONYCTHTH IIiIHECCHHs NPUHUMINB SK IPOrPaMHUX  IICH,
MOJIOKEHb HaJl HOPMaMHM, OCKUIBKM II€ MiJPUBAE 3acay JIETiCTCHKOI
noktpuHd. [lpuHimn sk ¢yHIaMeHTanbHa ifes 3 Oy Ha CBOIO
aOCTpaKTHICTbh, 3arajbHICTh, HEBU3HAYEHICTh Tepeadadac BapiaTHBHICTD
MoJIeiIeH MTOBEIHKY ISl Cy0’€KTa TMpaBa, PO3IIMPIOIOYN TAKUM YHMHOM
obcsar #ioro cBoOOmM, CHPHSIOYM CaMOBHM3HAueHHI0. [IpuHIUN
MOCTYNA€ETHCSI HOPMi B KOHKPETHOCTI, CXeMaTHYHOCTI, >KOPCTKOCTI TOILIO.

Jlerism — 1e JepaBOLEGHTPHYHA pENpEecHBHA ilEoNoris Ta
MpaKTHKa, 32 JOTMOMOrOK SIKOI Jep)KaBHA BIaJa MPUHMKYE JIIOAUHY-
OCOOWCTICTh, @ TOMY JIOMYCTUTH CHUTYAIlil0 BHIIOCTI, OLIBIIOL
B)KJIMBOCTI, 3HAUYYIIOCTI NPUHIMITY CYIPOTH HOPMH MPEICTABHUKH
JITI3MY HE MOIJIM, OCKUIBKY 11 IPUBHOCHJIO O €JIEMEHTH BapiaTUBHOCTI
y BOJICBHSIBIICHHS YYaCHHUKIB TIPaBOBOBIIHOCHH (3aKOHOBiAHOCHH).
Hopwma, Ha BiIMiHY BiJl IPHHIUITY, — 1€ YCTaJIEHa J0rMa, HaKa3, BEJIIHHS
3aKOHOJIABIIS. IMIIepaTHBHA HOpMa B3arajli BUKIIIOYAE BUIBHUEN BUOIp JUIs
cyO’exta TpaBa, IMCHO3WTHBHA — Tiependadac TEBHY MOXIUBICTD
BUOOpY Mojeni mnoBemiHkd. Hopma — 11e diTka cxema, SIKO Mae
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KepyBaTucs CyO’eKT mpaBa. 3 OISy Ha CBOK CXEMATHYHICTH 1
KOHKpPETHICTh, HOPMi TIpaBa BJIACTUBHI IEBHUI PEMPECHBHHUN BHMIp,
SIKOT'O TI030aBJICH] IPUHIIUTIH TIPaRBa.

3arajibHi  MPUHIMITA  TIpaBa  3aKPIIUIFOIOTh  3arajibHOMIOICHKI
IIHHOCTI, & OTKE € BTUICHHSAM MpPaBOBHX ineamiB. [IpuHimnm mpasa
Mera(bimqﬂi Ta iJeaTliCTH4Hi, IO CBITYUTH TPO 3HAYHH ryMaHiCTHqHHﬁ
norexiian. Came TOMy, BUPaXarO4d CyTHICTh IpaBa, [YMaHICTHYHI
CMHUCJIM TIPHHIMITIB 37aTHI TapMOHI30BYBAaTH CYCHLIbHI BiJHOCHHH.
[puHIIMIM TpaBa €HAIOTH JIIOAUHY 3 MPUPOIOI0, KocMocoM, Borom.
Lz meTadizuka BiISIKY€E JIETIiCTIB, A1 SKUX MPaBo Mae OyTH BTUICHHAM
He MeTa(i3MYHUX CMHCITIB, & EMIIIPUYHOI CHITH, BOJIi, BIIa]IH.

Hopma — mpeaMerHO-4yTTeBa, EMITIpUYHO JaHa, IHCaHA,
CBOEPIAHUI «BUTBIp» JAepkaBH. BogHouac pepkaBHa Bjlaja €
«[IEPUIONOYATKOBUM (PAKTOM, I3 SIKOFO YTBOPIOKOTHCS, IIOB’SI3yIOUHCH
MK c000t0, HOPMH IpaBa» [15, c. 281]. Ha mymky I'. Kenbzena, npaso
CTAHOBHUThH I[IHHICTh SIKpa3 TOMY, IO BOHO € 'HOPMOIO [16, c.93].
VY JerismMi mpaBo pO3MISAAIOTH SIK CYTO EMITipUYHE, MaTepiajibHe,
IHCTpyMEHTalIbHE, JEPXKAaBHO-TIONITUYHE SIBHUIE, TOOTO SK 3aKOH
(KOMIUIEKC YM CHUCTEMY HOPM), SKUM € caMOJOCTaTHIM, SK BJacHe
JepkaBa. 3 MO3UIIIH JIerisaMy MpaBo BUKOHYE Hepez[yciM KpaTH4Hy, TOOTO
TIPUMYCOBY ¢dyHKII0, 2 HOPMU npaBa (3aKoHy) € IHHUMH TOMY, IO
BTUTIOKOTH BIIaIHO-ICp)KaBHE BeMiHHs. JKomHoi yBarn ToMy, HaCKiTEKH
MPaBOBHM, a OTKE TYMaHICTHYHUM, € 3MICT Jep>KaBHO-BIAJHOIO
HOPMATHBHOI'O aKTa, JIETICTH HE PUJIUISIOTh.

[TpuHIMT TOTOKHOCTI MpaBa ¥ 3aKOHY 3yMOBJIIOE€ BHIIPABIAHHS
Y3aKOHEHOTO HeIpaBa, TOOTO OYIb-SIKOTO HACWIIBCTBO BJIAJU HAJl
JOAUHOK0. JIeri3aM € 111e0JIori€r0 Ta MPaKTHKOKW, OCOOJIMBO B TakKii
¢dbopmi, SIK HOPMATUBI3M, IO MOXE OOCITYrOBYBaTH HEAEMOKpATHYHI
POKUMU, SKUM HEOOXIJHUN TOTAJIbHUNW KOHTPOJbL 3a IOBEIIHKOIO
imuBigie. HopmMm ¥  1imi  HOPMAaTWBHI  aKkTH, CTBOpEHI
HEJIEMOKPATUYHOIO BJIAJI0I0, 3aKOHOJABLIEM, € 3ac00aMHU MiJKOPEHHS
MOBEJIIHKY 1HAMBINIB 1if Biiaji. BinxuiieHHs BiJ HOPM 1 I[IIMX aKTIB,
CTBOPEHHX 3aKOHOJABIIEM, HE JIOIYyCKAEThCS, OCKUIBKH, SIK BIZIOMO, 3
MO3HILIH JIETICTCHKOro (3aKOHHUIBKOT0) MiAXOAy A0 MpaBa HOPMH,
HOPMATHBHI aKTH OE€3BiIHOCHO JO TOTO, MPaBOBI BOHU YK HEMPaBOBI,
€ 3arajJbHO000B’I3KOBUMHM JIIsi BUKOHaHHA. Hopma — 11e cBoepigHe
3HApSAAASs JCpKaBHOI BIagd JUIS 3aXHCTy BJIACHUX I1HTEPECIB,
JOCATHEHHS IIUJIel, 30pos CynmpoTH CBOOOJM IHJHMBIAA, OCOOJIMBO
HOPMH iMIIepaTHBHOIO IiaHy. Hopma Hakasye, ocoba BHKOHYE,
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OCKUTBKHM 32 HEBUKOHAHHS Haka3y ill 3arpoXye NPHUTATHEHHS 0
BiJINOB1IaJIbHOCTI. 3BICHO, 1IETHCS PO HOPMHU, 110 MAIOTh JOBIIBHO-
CBaBUIbHUI, HENPAaBOBHI XapakTep, OCKUIBKH MpPaBoBi, TOOTO
HAIOBHEHI IPaBOBUM 3MICTOM, HOPMH IPAIOIOThH HA 0J1aro ocoou.

AHani3 HasBHOI HAYKOBOI JIITEpaTypu IOKa3ye, M0 CydacHa
TEopist pO3yMiHHsI PUHIIMITIB MIPaBa y BITYM3HSHIN IOpUANYHINA HayIli
HE JIa€ Cy4yacHIl MpaKTHUIll OJHO3HAYHHX ITIIXO/IB CTOCOBHO TOT'O, SIK
BUKOPUCTOBYBAaTH MNPHUHLMIN I[paBa, HE TMOSCHIOE OTHO3HAYHO, Y
YOMY KOHKPETHO BOHU MOJISITAIOTh, 3BIKH 1 IKHM YHHOM BHHHKAIOTh
tomo [17, ¢. 192]. TpakryBaHHsS JETICTCHKOI BITUM3HSHOK Ta
POCIICBKOIO TEOpi€lo paBa MPHUHIMIIIB MpaBa ado SK Pi3HOBUAY HOro
HOPM HAMOUIBII 3araJibHOr0 3MicTy, a00 SK OCHOBHHX ineH, sKi
CTaHOBIISITH MOpaJibHYy ¢ oOpraHi3amiiHy OCHOBY BHHHUKHEHHS,
PO3BUTKY 1 (YHKI[IOHYBaHHS TpaBa, 3yMOBJIIOE CHUTYaIlilo, KOJU
npsiMEé 3aCTOCYBaHHsS B FOPUAWYHIA TpPakTHII TaKk 3BaHUX HOPM-
MPUHIUITB BUSBIISETCS YCKIAJHEHUM 3 OTJISAY Ha iX abcTpakTHY
BCe3arajbHIiCTh. B iHIIOMY TpakTyBaHHI NPWUHIMIN TpaBa ado
mocratoTh  «3aragkoro s cynmiB»  (T. H. Hemmaraera), aGo
CIIOHYKAaIOTh [0 TAaKOrO BHUCHOBKY: «SKIIO HOPMH 3aKOHOJABCTBA
cymnepedaTh 3araJlbHUM [PHHIMIIAM IIpaBa, MpaBO CIiJl CTaBUTH
Buie» (T. I'. Mopiiakosa).

VY KOHTEKCTi IOPHUAMYHOTO MigXOly NMPHUHLIMNAMU MpaBa € He
JIUIIIC TIOJIOKEHHS, 3aKpiIUIeHI B 3aKOHOJABCTBI W IHIIMX JDKEpenax
MPaBOBUX HOPM, a ¥ OCHOBOMOJOXHI ifel MpPaBOCBIIOMOCTI, IO
chopMyBalIUCS  MPOTATOM  THCSYOJITh  JIFOJCHKOTO  CITIBXKHTTA,
AKyMYJIFOBAJIM B CO01 OC3I[IHHUI JIOCBIJ| MOKOJIHb 1 HAPOJIB PI3HUX
eIoX, aJICKBaTHO BiJI0Opa3uiu B CTUCIIN (DOpMI JIFOACHKI IHTEpecH Ta
noTpedu, a TOMy OTPUMAJIK 3arajbHE BU3HAHHS B JISJILHOCTI OpPraHiB
NpaBoOCyAAs, IHIIUX  CYO’€KTiB  BHYTPIIIHBOJEPKABHOTO  Ta
MDKHapOAHOI'O  TpaBa, HE3BaXaloul Ha  BIACYTHICTb  IXHBOI
(dopmanbHOi (ikcamii B 00’ekTBHOMY TipaBi [7, ¢. 218]. [Ipunnummnu
npasa, SIK 1 HOro HOPMH, JIOCUTH Y3arajbHEHO BiToOpakaloTh CYTHICHI
XapaKTePUCTUKH, TEBHI 3aKOHOMIPHOCTI PO3BHTKY CYCIUTBHHX
BigHOcHH. [IpoTre cnenudikoro X IpUPOIH € Te, 110 BOHU BUPAKAIOThH
3aKOHOMIPHOCTI OLTBII TIHOOKOT'0 TIOPSAIKY.

IpuHIynm npaBa € MPOLYKTOM HE EMIIPUYHOrO, PO3CYIKOBOIO
MHCIICHHS, sIKe BJIACTHUBE BCIM JIETiCTaM 1 MPOAyKye Ha IbOMY DiBHi
HOpPMH, a PO3YMHOIO MHCJIEHHS, TOOTO € CHHTE30M BHIIIOIO
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KaTeropianebHoro piBHs. SIK 1 HOpMHU, TIPUHIMITK IUIKOM MPUAATHI st
peryJroBaHHS MTPAaBOBITHOCKH, ISl IPABOTBOPEHHSI, TPAaBO3aCTOCYBAHHS
tommo. OTKe, MOKHA BBaXKATH, 10 XapaKTEPUCTUKOIO MPHHIIMITIB MpaBa
€ He JIMIIE TIEBHI BUMOTHY JI0 CUCTEMH IOPUANYHHUX HOPM, a i JI0 peastbHOi
MOBE/IIHKYU Cy0 €KTIB TIPABOBITHOCHH.

Y  KOHTEKCTI  IOPUAMYHOrO  MiJXOAY  3araJbHONIOJCHKAM
MPUHIMIIAM TIpaBa  HAJAEThCS TaKa 3HAUYINICT, 1 Bara, mo  ix
CYKYIHICTh Yy IIMPOKOMY pPO3YMiHHI NPHHHSITO BBaXKATH MPUPOIHHM
npaBom [18]. V nerismi HaronomyeTbesi HA MiHIMYyMi MOpaJti B IpaBi — ii
Tpeba pIBHO CTiIbKH, CKUJIBKA TOTPIOHO Uil JiepXKaBHOI Biiaad, a He
rpomajsH. Lle mpaBopo3yMmiHHS, sIK BijioMo, 3amepedye ineto bora,
penirito, IEpKBY, €THKY, MeTai3uky 3arajioM. 3BiJICH BHILIMBAE
HETPUHHSATTS. MOPaJIbHUX MPHHIMIIB Ta IHHOCTEH, PENiridHUX HOpM,
3aliepeueHHs] JyXOBHO-KYJIBTYPHOrO BUMIipy B TipaBi. MopaibHum i
BUTPAaBJaHNM BH3HAIOTH JIMIIE Te€, W0 CHpPHUSE 3MIHEHHIO Ta
30epeKeHHIO HEMOPYIIHOCTI AepKaBHOI BIad, il iHTepecy (IpymoBoro
iHTEpecy), crpuse ix Omary. Ajke MOpalibHI MPHHIUIM Ta PEJIriiiHi
HOPMH aKyMYJIOIOTh Y c0OOi 3arajibHOMIOACHKI IIHHOCTI Ta 3aXHUILAIOTh
ix. Came Il I[IHHOCTI, NMPHHIUIIA W HOPMHU € JDKEpElaMH TIpaBa, II0
PO3KPHBaIOTh HOr0 CMUCIIOBI XapakTepuctuku [8-9; 19-22].

VY upomy koHTekcTi C. C. AJleKceeB 3ayBaXKye, IO «B MPHHIIAIAX
PO3KPHUTO 3MICT IIpaBa, MPaBOBY CUCTEMY 3arajioM: y HUX 0e3mocepeiHb0
BUSIBISIETBCSL CYTHICTB MPaBa, HOro 3acajiv, 3aKOHOMIPHOCTI CyCIUTEHOTO
KUTTSI, KOro TeHACHIT ¥ motpedu» [23]. 1li npuHIMIM Ta HOPMH, SKi
JIETITUMYBAJI0, BAKOPHCTOBYE Ta 3aXHIIA€ CYCHUIbCTBO, CTAIM 3acaJaMH
MPAaBOBOI'O JKUTTSI, MPOTATOM TUCSYOJITh 3MIHIOBAJIMCS BIIMOBLIHO JIO
HAaIIOHATBHO-KYJIBTYPHOTO KOHTEKCTY, MPOJOBKYIOUM HUHI B €IOXY
iH(OopMaiHOT KYJIbTYpH HPAIIOBATH Ha O1aro JIFOIMHH.

3 orsay Ha CBOK MPHPOLY, a TaKK HAOMMKEHHS JI0
TTMOMHHKX 3acajl JI0JICBKOro OYTTS, MPUHLUI, TOPIBHIHO 3 HOPMOIO,
OUIBII TIEPBMHHUHN, BaroMWii, OCKUIbKH BUpakae (yHIaMeHTaJbHE,
ruOWHHE, CYTHICHE, CMHCJIOBE B mpaBi. HopMa Takux BracTHBOCTEH
He Mae. Bona OulbIl 4YacTKOBa, KOHKPETHA, MOBEPXOBA, IOXIi/HA,
BTOPHHHA, & TOMY MEHIIl BaroMa Ta 3Hadylla B KOHTEKCTi IPaBOBOTO
po3BuTKy. [IpuHIMI SK 3arajbHE MOJOXKEHHS, 0a30Ba ines, MPaBHIIO
HE Ma€ HaKa30BOTO XapakTepy, HE € HACTUIbKH IMIIepaTHBHHM,
HACKUIbKU MOke OyTr HopMa. [IpuHIMM — 116 He HOpMa B KJIACHYHOMY
pPO3YMiHHI, a MiJBaJiiHA, Ha 3acajax sKoi Mae OyTH CTBOPEHO
BIJINIOBIJIHY MOJICNb ITOBEIIHKH.
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daxiBli MEepPeKOHYIOTh, 110 HHWHI HOPMH TIpaBa B
KOHTHHCHTAJIbHIA TPaBOBIll CHUCTEMi CBOJIOI[IOHYIOTh JI0 CTaTyCy
3araJibHUX MPUHIMITB, SKi € KepiBHUITBOM 10 Ail [2, ¢. 105-111],
«MacOBUMH TpaBUIAMK», 110 HE MArOTh >KOIHOIO BiJHOWIEHHS JIO0
KoHKpeTHo-icTopuyHoro. Hanpukinmi XVIII cr. eBponelicbka icTopist
cTaja TIOCHJICHO MacOBI30BYBaTHCS, SIKIIO TaK MOXHA CKa3aTu.
Haponu-nanii, kjacu, MacoBi pyxu Ioyaliy 3asBJIsiTH TIpo cebe sK Tpo
ocHOBHOrO cy0’ekta ictopii. ®@. Himme, X. Oprera-i-I'accer Ta inmmi
MUCITUTEN OyAyTh MOMEPEKYBATH JIIOJICTBO MPO HEOE3MEKy BUXOAY
«TFOIMHY Macw» Ha iICTOPUYHHNA TOPU3OHT. TakuM YWHOM, 3’ SIBUIIUCS
«HApOJHI YPsSAM», «IapIaMEHTH», «MacoBe BUPOOHHITBO», «MacoBa
KyJIbTypa», «MacoBi pyxw» tomto. HaOymu MOMMpEeHHS MapKch3M,
HAllIOHAN3M,  COLiali3M, TEXHOKpaTW3M Ta IH. VY  LbOMY
HapoCTalOYOMYy OK€aHi CHUIBHOTHOIO  «MU»  Jefadi  Ouibiie
yCBiJOMITIOBaJiacsi HEOOXiHICTh 3BEPHEHHS JI0 3aralibHONIOJICHKOTO,
CIJIBHOTO, CHUIBHOTHOrO Tomo. Came B OypiKyasHy emoxy JIOACHKI
IHIAMBIAM Majd 3MOTY 3pIBHATHCS Tiepell 3aKOHOM y CBOiX INpaBax.
Lle Gyna Benuka nepeMora 3arabHOIIOACHKOr0, IyMaHICTHIHOTO Hal
YaCTKOBUM, TPYIIOBHM, IHIMBIAYaIbHO-IPHBATHHM, IO HAMAaraiucs
BUBUIIUTUCS ~ HAaJl  3aralbHOMIOACBKAM 1 I'yMaHICTHYHHM.
[epeTBOpeHHs HOPMH Ha MPHHIMIT OCOOIUBO aKTyalli3yBasloCs Micist
Hpyroi cBiToBOi BiiiHM, sIKa 3acBimunia HEOOXiJHICTH caMe TaKoro
PO3BHTKY IpaBa.

JIOMIHaHTOIO €BPOMEHCHKOr0 MHCIEHHSI CTallo 3aralibHe,
CHIJIbHE, CIUIBHOTHE, Y SIKOMY 1 4epe3 sIKe ICHYE, )KHMBE, pealli3oBYE
ceOe OAMHWUYHE, KOHKpETHe, ocoOucTicHo-okpemimHe. I[IpaBoBa
HOpMa TMoyasia Jemaii Oinblie po3MuBaTUCs. 3’sBUJIAcs HHU3Ka
MDKHapOJHUX TIPAaBOBHUX AakTiB, MO 3aKpilWid QyHIaMEHTaIbHI
MIPUHIIMIIY TIPABOBOTO XKUTTA [2].

HaykoBui 3a3Ha4aioTh, IO NPUHIMIIK IpaBa SK YyTUICHHS
MaHYIUUX Yy CYCIUIBCTBI iIel MpO MEBHI I[IHHOCTI € BHUPAXKCHHIM
CHCTEMHU IMIEpaTHBHUX BUMOL, SIKMM TPHUTAMaHHa HOPMATHBHICTS,
cTaOibHICT, BHUCOKHH piBeHb Yy3arajbHEHHS U a0cTparyBaHHS,
¢dyanamenTanbHicTh. [l pucHM  #alOTh 3MOTY TPHHIMIAM IpaBa
pearizyBaTH  PEryiATHBHY, CHCTEMOYTBOpIOIOUY, iH(opmaliiiny,
MPAaBOBHXOBHY, Mi3HABAJIbHY Ta LiHHICHY (QyHKUIT [7, c. 220]. Ha sxais,
HE YCBIIOMJIIOIOYM ITOBHOIO MIpOI0 TPHPOAU MPABOBUX IPUHIIMIIIB,
30KpeMa aKyMylsimii 1 BimoOpakeHHS HUMH —(QyHIaMEHTaIbHHX,
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TTIMOMHHUX 3B SI3KIB JIFOICHKOTO OYTTS, CTBEPPKEHHS i 3aXHCTy HUMHU
3aTaIbHONIOJICEKUX — LIHHOCTEH, TEOPETHKW TMpaBa HEPITKO He
BpaxOBYIOTh TaKy (YHKIIIO NpaBOBUX INPHUHIMIIB, SK MPOrpaMHO-
opieHTaliliHa. AKe 3a3HaueHi MPUHLIMIN MOXYThH BiflirpaBaTd poiib
MPOrpaMHUX OPIEHTHPIB y CYCHUIBHOMY PO3BUTKY. XapaKTepHOIO
O3HAKOI0 3aTATBHONIOJICEKUX (MKHAPOJHUX, 3arajlbHONWBUII3AIIHHIX)
MPUHIMITIB TIpaBa € Te, [0 BOHU JiIOTh Y MEKaX MIDKHApPOIHOIO
TPaBOIOPSIKY, BU3HAYAIOTECS JOCSTHYTHM PIBHEM POSBUTKY JIFOJCTBA.
3a3HaueHi MPUHOWOM  3aKpilJIeHO B MDKHapOILHI/IX MIPaBOBUX
JOKYMEHTaX, HalpHKiIan y 3araipHid Jeknapaiii mpaB JIFOIMHH,
KonBeHIii Mmpo 3axucT MpaB JIOAWHH 1 OCHOBOMOJOXKHHUX CBOOOJ,
Craryri OOH, 3akiounoMy aKTi Hapaay 3 O€3MeKu Ta CHiBPOOITHUITBA
B €BpoIli TOMmIO. [X aKTWBHO BHPOBAKYIOTH Yy BHYTPIIIHBOJEPIKABHY
MPaKTUKy 0araTbox KpaiH CBITY.

HarmionaneHi npuHIMNM MpaBa AiOTh Y MEXKaxX HaliOHAJIBHOI
IIPaBOBOi CHCTEMH, BM3HAYalOuM ii sKicHi ocobmmBocti. Ix «Habip»
Mae crenudiyHi 03HAKH B PI3HUX MPABOBUX CHUCTEMaX, IO 3aJISKUTh
BiJl MpaBOBOi Tpajuilii, Ha SKii IPYHTYEThCS MpaBOBa CHCTEMa, a
TaKOX Bij PiBHSA 11 IeMOKpaTUYHOCTi. BOHM MOXyYTh opMyBaTuch y
mporieci B3aeMoil cy6’eKTiB rpaBa, «BUPOCTaTH» 3 OCEPEAKY KUBOTO
JKATTSL 4ICHIB CyCHUIBCTBA SIK HPHHIUIA TMPUPOIHOTO  TPaBa;
3aKpIIUIIOBATUCh Yy 3aKOHi; BHBOAMTHUCS 31 3MIiCTy # CeHCy
3aKOHO/IaBCTBA; q)opManOBaTHCL IOPUMYHOIO TIPAKTHKOIO.

3aranbHONIOCHKI MPUHIMIIY PaBa MOXKYTh 3aCTOCOBYBATHCh
y Oynmp-sikiii mpaBoBiii cucremi. BoOHM CIOyryloTh OCHOBOIO
(dbopMyBaHHS SIK IPUHIUIIB MKHAPOJHOTO MpaBa, TaK i MPUHIHUIIIB
HaHiOHaHLHOFO (BHYTpHHHLOI[ep}KaBHOFO) nmpaBa, a TaKOX
NPUHIHUIIB [PaBa PerioHaibHUX MI)KI[ep)KaBHI/IX 00’eHaHb, a TOMY
€ IHCprMeHTOM 30/IMKCHHSI MIKHAPOJHOT O i HAIIOHATIBHOrO NpaBa,
YHIBepCali3alii MpaBOBOro PEryJloBaHHs y BCECBITHROMY MaciuTali
Ta OpIEHTHpaMH JUIs pe(bopMyBaHHﬂ HaI[lOHATBHHUX MPaBOBUX
cHCTeM y KpaiHaX, SIKi MparHyTh YBIATH B €BPONEHCHKUI MpPaBOBHIA
mpocTip, 30KpeMa B YKpaiHi.

Oxpemi BITUYM3HSHI HayKOBIi 3a3HA4alOTh, IO B Cy4YacCHOMY
3aKOHO/IABCTBI HE BCi 3acajy Ta MPHHUMIM, 3a(iKCOBaHI B HHOMY, €
«IPUHIOUIIAMH TpaBa Y MNPaBOBUMH MpuHIMmamm» [5, c. 13].
Lle mosicHIOETBCS, TIepeayciM, 30epeKeHHsIM Ha MPAaKTUYHOMY PiBHI
JIETICTCHKOT0 MiIXOAY J0 MpaBa Ta HEMPUUHATTSM CYTO IOPHIMYHOTO
(IpUPOJHO-TIPABOBOI0), 0COOIMBO B MPAKTUYHIN cepi.
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OcobnuBy Bary Ta 3HAYyNIiCTh Y KOHTEKCTI BHU3HAYCHHS
HaTpsAMIB CYCIJIBHOTO PO3BHTKY Cy4acHOi YKpaiHu Ta BHOOpPY ioro
3acajl MalTh NpUHIMIM, 3akpiuieHi KoHctutynielo VYkpaiHw,
30KpeMa  MPUHIMIM  JIeMOKpaTudHocTi  (ct. 1),  colmianbHO
opienToBaHoi aepxkaBu (ctT. 1), BepxoBeHcTBa mpaBa (cr. 1, 8§),
JIOAWHU SIK HAWBHINOI comianbHOI miHHOCTI B Ykpaini (cT. 3),
HeBim9yXyBaHOCTI npaB JroauHu (cT. 20), piBHOCTI BCIX IpOMAJSH Y
ixai mpaBax (ct. 21), mumopanismy ¢opm BracHocti (4. 1 cr. 15),
nmoBaru 10 mpaBa BiacHocTi (cT. 41, 42), BTOPMHHOCTI JepKaBHOI
BIIald CTOCOBHO JIIOAWHU W HapOIy (CT 3), posmominy BIaM,
HEYIEPE/DKCHOTO Ta CIIPABEYIMBOIO PO3IOALTY cycnmbHHx Onar (ct. 95)
tomo [24]. Ha sxamp, Taki (byH}laMeHTanbﬂl iel MarTh JMIIe
JICKIIAPATHBHHA XapakTep 1 BiMipBaHi Bil peaiil JKUTTS CyYacHHX
ykpainmiB [25]. HacninkoM boro € ToTaibHa KpH3a sIK yeix cep KHUTTS
IpOMaJITHCTBA, TaK 1 JICPIKABHOI BJaJM HA BCIX PIBHIX, TOTAJIbHE
BiicTaBaHHS YKpaiHH BiJ pO3BUHEHHUX JEMOKPATHUHHX KpaiH CBITY.

[TinOuBarouu MiCyMKH, MOKEMO KOHCTATyBaTH, 1[0 HPUHIIAIN
npaBa — Lie yHiBepcalibHi, (yHIaMeHTalbHi, 0a30Bi MOJOKEHHS, i1€f,
AKi BiZmoOpa)karoTh TIMOWHHI 3acaayl JIIOJCHKOro OyTTs, 3arajbHi
3B’S13KH, YTBOPEHI y4aCHHUKaMH MPAaBOBIIHOCHH YHACTIIOK CYyCHUIbHOT
B3a€MOJIii, Ta CIYT'YIOTh (YHAAMEHTOM MPaBOBOTO PO3BHUTKY. Bigctyn
BiJl IIMX 3acaji, 3amepedeHHs iX IiJ] 4ac MpaBOBOr0 HOPMOTBOPEHHS Ta
MPaBO3aCTOCOBHOI  JISUIBHOCTI  3arpoOXKylOTh pyWHAIi€l0 IpaBa,
JIeCTa0lIi3aIler0 CYCIIUTLHOTO KUTTS, JIEPKABHO-BIIAAHOI isIIbHOCTI,
3HUIICHHSM JEMOKPAaTHYHUX I[IHHOCTEH Tomo. TakuM dYHHOM,
yTBEP/UKYBATH 1Ii MPUHIUIN Ta 3aXUIIATH iX — [Ie HaranbHe 3aBAaHHs
MpaBoBOro pe)OpMyBaHHS, 3aBIaHHS SK JUIsl KOXKHOI 0COOMCTOCTI,
yChOT0 TPOMAASHCHKOTO CYCIILCTBA, TaK 1 IS AePKABHOI BIIa/IH.
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Value of General Principles and the Rule of Law
as the Principal Legal Doctrines

In the article highlights the problem of correlation of principles
and the rule of law in modern Ukrainian legal reality. It was found that
the general principles and the rule of law in positivistics doctrine
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identified. Emphasized the primacy and determination general
principles of law regarding the law jus in naturalistic doctrine.

The effectiveness of legal development, of course, depends on
what the idea of starting laid its foundation. In people rights
awareness, not affect specific legal requirements as general legal ideas
provisions postulates that reinforce a hierarchy of values, a number of
fundamental values that should protect and which is oriented society.
Thus, the problem principles of law, their role and importance to the
legal development should be in lawyers sight.

The principles of law — is universal, fundamental, basic
regulations ideas that reflect the underlying fundamentals of human
existence, shared links, relationships formed parties as a result of
social interaction is the foundation for the legal development. From
the standpoint of legal approach emphasizes that deviation from these
principles, their objection in the legal rule-making and enforcement of
law threaten to destroy itself, destabilization of public life, public
governance, the destruction of democratic values and so on. So to assert
these principles and protect them — it’s urgent task of legal reform task as
for each individual, the whole of civil society, and government.

Keywords: principles of law; rule of law; positivistics doctrine;
jus naturalistic doctrine of positive law; values; enforcement.
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CooTHomIeHHe O0IIUX MPUHIUIIOB H HOPM NMPaBa B OCHOBHBIX
THIAX MPABONOHUMAHHUS

OcgenieHa npo6iieMa COOTHOLICHHUS IPUHIIMIIOB ¥ HOPM TIpaBa
B COBPEMEHHOM yKpPauHCKOH IPaBOBOM peanbHOCTH. I[lokazaHo, 4TO
o0IlMe MPHHUUNBI W HOPMBI MpaBa B JIETHCTCKOH JIOKTPHHE
OTOXIACCTBJICHBI. HOZ[‘IepKHyTI)I NMEPBUYHOCTL M ONPEACIIACMOCTD
06HII/IX IMPUHIIAIIOB OTHOCHUTCIBHO HOpM ImpaBa B
IOCHATYPaJIMCTUYECKON TOKTPUHE.

KiroueBble cioBa: MpUHIMIIEI IIpaBa; HOpMa IpaBa; JIETHCTCKas
JIOKTPUHA; IOCHATYPAIUCTAYECKAs JOKTPUHA; IIO3UTUBHOE IIPABO;
NPaBOBLIC [ICHHOCTH; ITPAaBOIPUMEHEHHUE.
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