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KaHAMIAT IOPUINIHUX HAYK, TOIEHT

91 € 3AKROHHUM 3BIJIbHEHHSA BIZ{ IIOKAPAHHSA 3
HIACTAB, HE IIEPEJIBAYEHUX KPUMIHAJIbHUM
KOAERCOM YKPAIHU?

Y cmammi npoananisosano xoniziio HOpM NPo 36iIbHEHNS 610 NOKAPAHHS MA 11020
6i0byeanns. Buceimaeni meopemuuni ma npuxiaoui npooiemu 3acmocysanis uux
Hopm. Kpumuuno oxapaxmepuszosano sunadxu 36iivHenns 6i0 nokapamwus 3 niocmas,
ne nepedbauenux Kpuminanvnum xodexcom Yxpainu. 3anpononosami wisixu 600CKOHA-
JIEHHSL KPUMIHATILHO20 3aKOHO0ABCMEa.

Kmouoei crosa: ssinvhenns 6i0 nokapanns; 36iivHens 6io 6i00yeanis NOKapanus;
HeMONCIUBICID 6I00Y6aHHS (BUKOHANHSA) NOKAPAHNSL; 3AMINA NOKAPAHHS OLLbUL M SIKUM.

B cmamve npoanaiusuposano xoanusuio nopm 06 0c60004c0eHUn OMm HAKA3AHUSL
u ezo0 omovieanus. Boiceemnenvr meopemuveckue u npuxiaonvie npooiemMmvl NPUMEHEHUS.
amux nopm. Kpumuuno xapaxmepusupoeanvt ciyuau oc000xcoenus om HaAKA3AHUSL
10 OCHOBANHUSM, He Npedycmompennvim Yeonoenvim xodexcom Yrpaumnot. IIpednosxceno.
NYmu COBEPULCHCMBOBAHUS Y20J06H020 3AKOHOOAMENbCNEA.

Knroueswie cnoea: oceobodxcoenue om naxasanusi; 0c6000xcoerue om omovleanus
HAKA3ANHUSL; HEBOIMONCHOCL OMObIBaHUS (UCNONHENHUS) HAKA3AHUSL; 3AMEHA HAKA3AHUSL
bonee MAZKUM.

Paper investigates the collision of norms about release from punishment and its
serving. Theoretical and application-oriented problems of an application of these norms
are highlighted. Cases of release from punishment on the bases which aren’t provided by
the Criminal Code of Ukraine are crucially characterized. Ways of an enhancement of
the criminal legislation are offered.

Keywords: release from punishment; release from serving sentence; disability of
serving (execution) of punishment; replacement of punishment to softer one.

Bionosiono do u. 1 cm. 74 Kpuminanvnozo xodexcy Ykpainu (Oani — KK Ykpainu)
361IbHEHHS 3ACY0HCEH020 610 nokapamnns abo TORAIBIIOTO HOro BigOyBaHHS, 3aMiHa
OLIBIT M'SIKMM, a TaKOJK ITOM SIKIIEHHST IIPU3HAYEHOTO TOKapaHHs, KPiM 3BiJIbHEHHS
Bi/T TOKapaHHst 200 TIOM SIKIIEHHST TOKapaHHsT Ha TMi/ICTaBl 3aKOHY Y KpaiHu PO aMHICTIT0
Y aKTa PO MOMUJIYBAHHS, MOJKE 3aCTOCOBYBATHCS TIJIBKU CYIOM Y 6UNAOKAX, Ne-
pedbauenux yum Kodexcom. Ile mosoKeHHst 3aKOHY TIPO KPUMIHAIbHY BiIIOBIIa/IbHICTD
€ O/JIHO3HAYHUM Ta imrepaTuBHUM. OUeBUIHO, 110 3BLIbHEHHS 3aCY/)KEHOTO BiJl
IOKapaHH4 Ta OTO 13.1116y13aHH$11 3 IijcrTaB, He nepeﬂ6aquHX KpuminaabHuM Koziekcom
YKkpainu, € HenpaBUJbHUM 3aCTOCYBAHHSM 3aKOHY YKpaiHU PO KPUMiHAJbHY
Bi/IIIOBiIJIBHICTD. Y TiM BUBYEHHS HAMU CY/I0BOI IIPAKTUKU JIOBOJIUTh, 110 Cy/I1 HEPiJIKO
3BLIIBHAIOTH 3aCy/PKEHUX BiJl IIOKapaHHA 3 Mi/ICTaB, Hepea6aquI/IX HEe KpUMiHaJIbHUM,
a KPUMiHaJIbHO-BUKOHABYMM 3aKOHOJABCTBOM a00 B3arajli CIIMPa0YrCh Ha HEKOPEKTHI

U fkmmo y TekcTi creriagbHO He 3a3HAaYeHO, WAETHCS MPO BCi PISHOBUAM HOPM iHCTUTYTY
3BIJIbHEHHST Bijl TIOKapaHHst (3BiJIbHEHHS Bijl IOKapaHHsl, 3BiJIbHEHHSI Bijl BitOyBaHHSI IOKapaHHs, 3aMiHy
HoKapaHHs OiIbII M IKUM, TIOM SIKIIEHHS IIOKAPAHHS).
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poz’sicienns [lnenymy Bepxosrnoro Cyny Ykpainu. ¥ 3B’s13Ky 3 1M, TIOCTA€ TTUTAHHS
PO 3aKOHHICTh TAaKUX CY/IOBUX PillleHb.

[TpoGsiemam 3BiJbHEHHS Bijl MOKapaHHS Ta HOTro BiAOYBaHHS TPUCBITUIIN
aucepTailiiiii Ta MoHorpadiuHi 10CTi/PKeHHST Taki, 30KpeMa, YKPaiHChKi IOPUCTH, SIK
B.II. T'epacumenko, O.B. /lamenko, 1.I. JKyposa, A.I 3onorapros, A.O. Kies1os,
0.0. Kamxenko, M.I Ckpuronioxk, €.0. IIucemencokuii, M.B. Pomanos, C.B. CaxHiok,
B.B. Cxubuipkuii, B.I. Tioriorin, I1.B. Xpanincekuii, O.B. Yenemok, C.M. IlIkoa,
[.C. Axosernp, A.M. Amenko. Bornouac 1oBoauThCs KOHCTATYBAaTH, MO B HAYKOBUX
npangx 1uxX Ta iHIKUX BITYM3HAHUX KPUMIHAMICTIB MOCTaBJieHe MUTAHHS Mailke He
anasizyBasocst. OTxe, MeTy Ii€l HAYKOBOI CTAaTTi MM BOAYAEMO Y KOMILIEKCHOMY
aHaJIi3i HOPM 3aKOHOIABCTBAa KPUMiHAIBHOIO OJIOKY Y cepi 3BIIbHEHHS BiJ] TOKapaHHSI
Ta BUPIIIEHH]I NUTAHHA IIPO 3aKOHHICTb 3BIJIBHEHHA 3aCy/KEHOIO Bij IIOKapaHHd Ta
fioro BizOyBamHs 3 Tiacras, He nependavenux KK Ykpainu.

3BiJIbHEHHST Bijl MOKapaHHs Ta WOTO BiIOYBaHHS € KOMITJIEKCHUM MiKTaTy3€BUM
MPaBOBUM iHCTUTYTOM, IO BKJIIOYA€E B cebe TepeBaKHO HOPMU 3aKOHOIABCTBA KPH-
MiHAJBHOTO OJIOKY (KPUMIHAJIBHOTO, KPUMiHAILHO-BUKOHABYOTO, KDUMiHAIBLHOTO TIPO-
recyaabHoro). IlepexbadeHi HOpMaMu IIHOTO 3aKOHOAABCTBA BW/M 3BiJTbHEHHS Bijl
MMOKAPaHHS CTAHOBJISITh €/IMHY CUCTEMY HOPM, IO BU3HAYAE JIOTYCTUMI BiTYN3HAHUM
3aKOHOJIaBCTBOM BUIIAJIKK HE 3aCTOCYBAHHs HAOIIbII CyBOPOTO 3aX0/y A€PKABHOTO
npumycy [1; 2].

Y kpuMiHaJIbHOMY 3aKOHOABCTBI BU/IM 3BIIbHEHHA BiJl TOKApaHHS 30Cepe/KeHi
nepeBakHO y poazaini XII 3aranbHoi yactTuHu “3BiJIbHEHHS BiJl MOKapaHHS Ta HOTO
BigOyBanus” (crarri 74—86 KK VYkpainm). BogHouac 3akoHo[aBellb mepegdbadac
crieliaJibHi BU/IU 3BLIBHEHHS Bijl ToKapanHs: HenmoBHOITHIX (ctarti 104—107 KK Y-
painn); ocid, 110 BUNHUIIN 3I0YUH Y CTaHi OCYAHOCTI, ajie JI0 TTOCTAaHOBJIEHHSI BUPOKY
3aXBOPIIM HA IICUXIYHY XBOPOOY, 10 M030aBJIsI€ X MOKIMBOCTI YCBIZOMIIIOBATH CBOI
nii (6esmistbHicTh) a60 kepyBat HUMHE (4. 3 1. 19 KK Ykpaian); oci, siki cramu He-
IparesIaTHUMH TSt TT0YaTKy BUKOHAHHS MOKapaHHs y BU/Ii BUTIPaBHUX PoOiT (4. 3
cr. 57 KK Ykpainn); BilicbKOBOCITY:KOOBIIIB, 3aCyIKEHIX [0 TIOKAPAHHS Y B/ CIYK-
6oBoro oomexkenns (4. 1 cr. 58 KK Ykpainn) abo 10 mokapaHHs y BU/I TPUMaHHsI
y aucruiiinapaomy 6arasbitoni (4. 1 cr. 62 KK Ykpainn); 3acysKeHnX 10 OCHOBHUX
MOKapaHb, SIKIO BOHU Oy/u momnepeaHbo yB'sisnennMu (4. 5 cr. 72 KK Ykpaiuu).
3aKOHHICTh 3BiTbHEHHS 3aCy/)KEHUX BiJl TTOKapaHH4 3 3a3HAYeHUX BUIIE ITi/ICTaB He
BUKJIMKAE CYMHiBiB, OCKIJIbKY I1i TIiZicTaBu Xoua i He MicTsATbhes B po3zisi XII 3arambHoi
yacTUHE “3BiJIbHEHHS Bijl TOKapaHHs Ta ioro BizOyBaHHs", OMHAK TIPSIMO IepeadOadeHi
KpuminanpHuM Koziekcom Y KpaiHu.

Boanouac HopMu 1po 3BijibHEHHS Bif BifOyBaHHS MMOKapaHHS MIiCTATBCS 1y
Kpuminanbhno-BukonaByomy kojekci Ykpainu (mani — KBK Ykpainn). IIpu nbomy
vactrHa 3 X HopM (ctatti 152—154 rmaBu 23 “3BibHEHHS Bifl BitOyBaHHS MOKapaHHs)
€ IPOLIeYPHUMH 11010 3aCTOCYBaHHA KPUMIiHAJIbHO-IIPABOBUX BU/IIB 3BIJIbHEHHS BiJl
BijIOyBaHHsI TOKapaHHs y 3B’I3KY 3: aMHICTI€10; TOMUTYBAHHSIM; 3aKiHIYEHHSIM CTPOKIB
JIaBHOCTI BUKOHAHHS OOBHHYBAJIBLHOTO BHPOKY; XBOPOOOIO; YMOBHO-IOCTPOKOBHM
3BIIbHEHHSIM BiJl BifOyBaHHS IMOKapaHHs; 3aMiHU HeBiAOyTOI YacTHHU TOKapaHHSs
GisbIn M'IKMM. A iHIIN YacTHHA HOPM, IO PErIaMEHTYIOTh TIOPSIIOK BUKOHAHHS (Bi/I-
OyBaHHsI) IEBHUX BHU/IB IIOKapaHb, — BU3HAYAIOTh CAMOCTIiTHI y TPaBOBOMY CEHCi BUIN
3BIIbHEHHS BiJl IOKapaHHs Ta Horo BigOyBaHHs. [0 TaKMX HOPM HasleKaTh, 30KpEMa,
HOPMU T1po: 1) 3BiJIBHEHHS Bi/l TOAJIBIIOTO BiI0YBaHHS IOKAPAHHS Y BUI 2DOMAOCOKUX
pobim iHBamigiB mepimoi abo Apyroi rpymu, ocib, mo AOCATIN MEHCIHOTO BiKy, a
TaKOJK JKiHKH, sika cTaja BaritHoio (4. 3 ct. 37, yactunu 6, 9 cr. 154 KBK Ykpainn);
2) 3BiJIbHEHHS BiJl MOAIBIIOrO BiOyBaHHS MOKapaHHsI y BU/I sunpastux pobim ocio,
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110 JIOCATJIN TEHCIHHOTO BiKy, a TaKOXK JKiHKH, siKa cTaja BaritHoo (4. 6 c1. 42, 4. 9
cr. 154 KBK Vkpainn); 3) saminy HeBigOyToi yacTuHU sunpasnux pobim mrpadom
(wacturu 2, 3 cr. 46 KBK Ykpainn); 4) 3BiJibHEHHS BiJl MOJAIbBIIOTO BifOyBaHHS
HOKapaHHs y BU/I oOMedxcennss 60l iHBATiAIB Tiepiioi abo Apyroi rpymu, ociod, 1o
nocsru renciiinoro Biky (4. 9 cr. 59, 4. 6 c1. 154, 4. 9 c1. 154 KBK Yxpainn).

3asHaueHi BUW 3BiJIbHEHHS Bij BifOyBaHHS TOKapaHHs € AOIIJbHUMH i
BUITPOOYBaHi CyZ0BOM0 MpakTuKoi0. OHAK XOYa BOHH i 3yMOBJICHI HE MOKJIUBICTIO
BUKOHaHHs (BigmOyBaHHs) mokapauHs (okpim wactunu 2, 3 cr. 46 KBK Ykpainn)
1010 0cOoOM y 3B’sI13KY i3 3MIiHOIO ii cTaTycy Tic/Ist MoYaTKy BUKOHAHHS (BigOyBaHHs )
[OKapaHHs, BOHU MPSIMO He mepeadadeHi KPUMiHAJIbHUM 3aKOHOM $SIK ITiCTABU
3BiIbHEHHS Bij BimOyBaHHs mokapaHHst. Li MOI0KEHHST KPUMiHAIbHO-BUKOHABYOTO
3aKOHY Maro4y¥ CIIPSIMOBaHICTh Ha 3abe3NeueHHs] TOJI0KEeHb KPUMiHAJIBHOTO 3aKOHY
CTOCOBHO HEMOJKJIMBOCTI 3aCTOCYBaHHsI NMEBHUX ITOKapaHb 0 MEBHUX KaTeropiit ocio
(u. 3 cr. 56, u. 2 c1. 57, u. 3 cr. 61 KK Ykpainn), He y3ro/pkeni 3 BiAmoBimHuMU
nosoxxenusamu posziny XII 3aranpnoi wyactnam KpuminambHOTO KOmMeKcy Y KpaiHu
“3BiJIbHEHHS Bijl TIOKapaHHs Ta #oro BigOyBaHHs".

BuBuenns Hamu cy10BOi IPAKTUKU IOBO/IUTD, 1110 BHACJII/IOK TaKOi HEY3TOKEHOCTi
Cy/ZIM 4acTO 3aKOHHO BIZIMOBJIAIOTH Y 33J0BOJICHHI IOJAaHb IIPO 3aMiHy BUIIPABHUX
pobit mrpadom (4. 2 cr. 46 KBK Ykpainn), a TakosK 11po 3BiJIbHEHHSI Bijl BigOyBaHHs
MOKapaHHsI y BUJI TPOMaJICHKUX YM BUIPABHUX PoOIT BaritHuM kiHkam (4. 3 cT. 37,
4. 6 cr. 42, 9. 9 c1. 154 KBK Ykpaian), ockinbkun Kpuminanpaum KogekcoM Y Kpainu
He nepenbaveHo MoskarmBocTi Takoi samiau (cr. 82 KK Ykpainu) [3] abo 3BibHEHHS
BiJ BigOyBanus nokapanus (cr. 83 KK Vkpainn) [4].

Y mpaBo3HaBCTBi, K BiZIOMO, € TPAAUILINHUM O/ HAYK i rajay3eil mpaBa Ha
dbynaamentanbi i nmpukiaaani. GyHpameHTa bHi TPABOBI HAYKYU 3aBK/IU IEPBUHHI, €
GasucoM J1j1st CBOET rpymu (CimM'T), OCKIIBKI MICTSTh TaKMiT BUXIIHIIT JIOTIKO-FOPYITUHII
MarepiaJ, SKU JIEKUTb B OCHOBI IPUKJIaHUX. TaK, OCHOBOIO HayK /I€PKaBO3HABYOTO
6JIOKY € KOHCTHUTYIIiiHE IIPaBO — caMe BOHO Biflirpa€e poJib yHAaMeHTalbHOI HAYKI;
JUIST TIMBLIBHO-TIPABOBOTO OJIOKY — IUBiJbHE MPaBO; [Jisi KPUMiHATBHOTO OJIOKY —
KpUMiHAIbHE MpaBo. [HII K HAYKM TOTO YM HIIIOTO TIMKJLY, 0€3yMOBHO, MAIOYH €JIEMEHTH
(byHmamMeHTaNIbHOCTI, BUKOHYIOTD, O/IHAK, (DYHKIIiI0 MPUKJIAIHUX, OCKIJIbKA MaiOTh
3a0€e31eUnTH peastizalliio MPUITKCIB, 0 Po3pobIIeHi (hyHIaMeHTaIbHUMU IOPUINIHUMI
HayKamu. TakuM 4rHOM, BcepeanHi O10Ka HayKu rmepeOyBaioTh He JIUIIeE Y BiHOIIEHH]
KOOp/AMHallii, a i cy6oszI/IHaui'1'. Y bomy cy6opﬂHHauiﬁH0My BiJIHOIIIEHHI BU3HaUYaJIbHE
3HAYEHHs MalOTh HAyKu (PyHIaMEHTAJTbHOTO XapaKTepy. 3Bi/ICU CHifye€, MO HAyKu
IIPUKJIAHOTO XapaKTepy, BUKOPUCTOBYIOUN MIKANCIAIIIHAPHI IIOHATTS, 1110 B OCHOBI
PO3pO6JISIIOThCS (DyHIAMEHTAIbHIMK HayKaMK, MalOTh BUXOIUTH 3 00CSTY Ta 3MiCTy
MOHATD, 10 BU3HAYAIOThCA (hyHIaMeHTaJabHOIO Haykoio. CaMme TOMY KOXKHA 3 HayK
KPUMiHAJIbHOTO IIUKJIY, ONIEPYIOUM MOHATTSIMU, 1110 HAJIEXKaTh 10 KJIACY MiXKUCITUILITI-
HApHUX, HE MO’Ke BKJIQ/IaTM B HUX BJIACHUU 3MICT Ta iHTepHpeTyBaTu iX y pi3HUI
crioci6 [5, c. 18—28].

Taxkum unHOM, 3BiJIbHEHHS BiJ] [10/{aJIbIIIOTO BiIL6yBaHHH IOKapaHHd Y BU/I 2po-
Maocokux podim iHBaIiAiB nepinoi abo APYroi rpyiu, ocid, 1o AOCATIN MEeHCIHHOTO
BiKy, a TaKOX JKiHKH, sika cTasia BaritHoto (4. 3 ct. 37, vactunau 6, 9 cr. 154 KBK
Ykpaitun); 3BiJIbHEHHS Bifl HMOMAJIBIIOrO BifOyBaHHSI MOKapaHHS y BUII GUNPAGHUX
pobim ocib, 10 TOCATIN TIEHCIHHOrO BiKY, a TAKOXK KiHKM, sKa cTaja BariTHOO (4. 6
cr. 42, 4. 9 cr. 154 KBK ¥Ykpainn); 3aminy HeBifOyTOI 4acTUHU 6unpasnux pobim
mrpacdom (uacturan 2, 3 ¢r. 46 KBK Ykpaiun); 3BiIbHEHHSI Bi/l IOAAIBIIOrO BiOyBaHHS
HOKapaHHsI y BUII oOMedxcenns 60ii iHBaJiAiB mepiioi abo aApyroi rpymnu, ocid, 1o
JOCSATIN TeHciiinoro BiKy (4. 9 1. 59, u. 6 c1. 154, 4. 9 cr. 154 KBK Ykpainn) ciin
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BU3HATH MiKTaJIy3eBOI0 KOJIi3i€i0. 3rifHO 3 PO3pOOJICHUME OPUINIHOI HayKOO
KOJTi3IHUMY TTPUHITUITAMY 3a3Ha4YeHi BU/IM 3BIIbHEHHST Bijl BiOyBaHHsI MOKapaHHS He
MOXYTb 3aCTOCOBYBaTucs cyzamu. lle € HernpaBuibHUM 3aCTOCYBAHHSM 3aKOHY TIPO
KPUMIiHAJIbHY BiJIIIOBiJaJIbHICTD, 1110 € I1/ICTABOIO /IJId CKaCyBaHHA CYZ0BOTO PillleHHHA
cynom anessiiiinoi (m. 4 4. 1 ct. 409, m. 2 4. 1 ct1. 413 KIIK Yxpainn) yu kacartiiitnoi
(m. 2 9. 1 ct. 438 KIIK Ykpainn) incranii [6].

BBaskaemo, 110 1151 KoJIi3ist TOTpedy€e BUIIPABIEHHS IMIJISIXOM BHECEHHS 3MiH y
KpUMiHaJIbHE 3aKOHOABCTBO.

[Torpebye HayKOBOI yBaru il iHila IificTaBa 3BIIbHEHHS BiJ IIOKapaHH, 10 He
nepenbavera KpuminaabHUM KOEKCOM Y KpaiHu, a BUsHaueHa y rmoctanosi [liernymy
Bepxosraoro Cyny Yxpainu “lIpo mpakTuky mpu3HaueHHS CyZaMu KPUMiHAJTbHOTO
nokapanus” Bix 24 sxkoBtHsg 2003 p. Ne 7. 3okpema, y 11iif TOCTaHOBI 3a3HAYEHO: “Cy/I
He BIIPaBi TMepeiT 0 O1/bIT M'SIKOTO BUY MTOKAPAHHS y BUIAIKAX, KOJH CAHKIEO
3aKOHY, 32 SIKHM 3aCY/KYEThCsI 0coba, TepeqbadyeHo JIMine Taki MOKapaHHs, siKi 3
OrJIA/ly Ha 1l BiK Y4 CTaH HE MOXKYTh 6yT1/1 110 Hei 3acTocoBaHi. B Takux BUTIAJIKax Cy/I,
3a HasIBHOCTI JI0 TOTO TIijicTaB, BijmoBiHo g0 cT. 7 KIIK Ykpainu nmoBuHeH 3akpuTH
clpaBy i 3BLIBHUTH 0COOY BiJi KPUMiHAJbHOI BiAMOBiZaJIbHOCTI, 200 MOCTAHOBUTH
OOBUHYBAJIbHUIT BUPOK 1 3BIIBHUTH 3aCy/IKEHOTO Bijt mokapanHst” (a03. 7 1. 8 moctaHoBU
“IIpo mpakTUKy TPU3HAYEHHS CyZlaMU KPUMiHAJIbHOTO MOKapaHHs” Bifl 24 JKOBTHS
2003 p. Ne 7) [7].

BuBuenns namMmu KpUMiHAJIbHUX CIIPaB MIOKA3aJ10, 110 CY/U B TAaKUX CIIpaBax, He
MaIO4¥ /I8 TOTO BiJITOBIHUX 3aKOHHUX IIi/[CTaB, aBTOMATUYHO 3BiJIbHAIOTH OCi0 Bij
MOKapaHHs 3 mocujaHHaM Ha 4. 4 c1. 74 KK Ykpainn. Hanpuxnazn, Busxkauipkuii
paitonnuii cyn YepuiBerpkoi obmacti, 3acymkyioun H. 3a BUMHEHHS 3JI0YMHY,
niepenbaderoro cr. 395 KK Ykpaiuu, IiifiiioB BUCHOBKY ITPO HEMOKIMBICTD IIPH3HAYEHHST
il mokapaHHs y BU/I apemTy 3 OISy Ha Te, MO BOHA Ma€ Ha yTPUMaHHI 3-X
HETIOBHOJITHIX ZiTell BikoM 10 7-mMu pokiB. Cya BpaxyBas, IO BiIIOBiHO 10 4. 3
cT. 60 KK Ykpainu apenit He 3aCTOCOBYETBCS JI0 KiHOK, SIKi MAIOTh /liTeli BIKOM /10 ceMu
pokiB. Ha mizcrasi HaBegenoro, ¢y BusHas H. BUHHOIO y BUMHEHHi iHKPUMiHOBAHOTO
37I0YMHY Ta 3BiJIbHUB ii Bifi mokapanus Ha mifacTtasi 4. 4 cr. 74 KK Ykpainu [8]. Ana-
JIOTIYHUM YMHOM OYJIO BUPIIIEHO MUTAHHS IIPO 3BiJIbHEHHS Bijl IOKapaHHs Ha I1ijcTaBi
4. 4 cr. 74 KK Ykpainu i mono T. Bepxosaum Cymom Ykpainu. Bunna Oyia 3a-
cy/KeHa BUPOKOM BepandiBchKOTo MichKpailoHHOTO cyay sKutoMupebkoi obsracti Bij
27 Bepechst 2007 p. 3a BUMHEHHS 3J104KHY, nepeadadeHoro 4. 2 cr. 213 KK Ykpaiuwu.
OO6rpyHTOBYIOUM CBOE PIllleHHsI TIPO 3MiHY I[bOTO BUPOKY KoJierist cyaaiB CymoBoi ma-
gatn y Kpuminanbaux cripaBax Bepxosnoro Cyuy Ykpainu cBoeio yxsasoio Big 10 Be-
pectus 2008 p. sasHaumia take. Cankiis 4. 2 cr. 213 KK Ykpainu nepenbadae 1o-
KapaHHs y B mTpady Ta 0OMeKeHHsT BOJI. 3 ypaxyBaHHIM CKPYTHOTO MaTepiaabHOTO
CTAHOBMIIA, HASIBHOCTI HA yTPUMaHHI TPbOX HENMOBHOJITHIX iTell Cyl He MOXKe
3aCTOCYBaTH JI0 BUHHOI TOKapaHHsi y Bui mrpady. BomHouac cym 1mosbaBieHmii
MOKJIMBOCTI 3acTocyBaTu 1o/0 T. i mokapanHsg y BUji 00OMEKEeHHS BOJIi, OCKLIbKU
BOHO He 3aCTOCOBYETBCS /10 JKiHOK, sIKi MAlOTh /iiTell BikoM 710 14-Tu pokiB (4. 3 ct. 61
KK Vkpainn). Takum 4iHOM, Cy BUPIIINB, 1110 T. Ma€ OyTH 3BiJIbHEHA BiJl TOKapaHHSI
Ha mizcrasi u. 4 c1. 74 KK Ykpainn [9].

Ortike, cynu BBa)KaloTh, MO OCKIJIbKM aHai30BaHe NMUTAHHS He BU3HAUYCHE Y
KpUMIiHAJIbHOMY 3aKOHOJABCTBI, OiJIbIII clipaBeInBUM OyJie BiZipasy 3BLILHUTH 0COOY
Bijl TOKapaHHs, a He 0OpaTy BUHYBATOMY HexXail HaBiTh Oi/IbI M SIKUIT BU TOKapaHHSI.
OpHak BUPIIIEHHS CYI0M aHAIi30BaHOI CUTYaIlii Y TaKKil C11oci6 3yMOBJIIOE TIOPYIIEHHST
MATAHHS TIPO HEBiZIBOPOTHICTh KPUMiHAIBHOI Bi/INOBiIasibHOCTI. Bisbin Toro, BBaskaeMo,
o nwigx, 3anponoHoBanuii [lmenymom BepxoBhoro Cymy Ykpainu, He Ma€ HiuOTO
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CIILJIBHOTO i3 IIPUHIIAIIOM 3aKOHHOCTI Ta €, 110 CYTi, 3aCTOCYBAHHAM 3aKOHY 3a aHAJIOTIEIO.
Amxe y KpuminanibHOoMy Kojiekci YKpaidu He nepeabadeHo 3BiJIbHEHHS 3aCy/IKEHUX
Bi/l MoKapaHHs i3 3a3HavyeHoi [linenymMoM mificTaBu — HEMOKJIMBICTD 3aCTOCYBaHHS JI0
BUHYBATOI'O IIEBHOTO ITOKAPAHHI.

bes cymHiBY, YHUKHYTH TTOPYIIEHHS TPUHITUITIB 3aKOHHOCTI Ta HEBiZIBOPOTHOCTI
KPUMIiHJIBHOI BIIIIOBITAIBHOCTI Y aHAJ/II30BAHNX BUIIA/IKAX Ha IIPAKTUII MOJKHA JIUIIIE
HIIAXOM BHECEHH: 3MiH /10 KPUMIHAJIbHOTO 3aKOHO/IaBCTBaA.

3a3HauMMO, 110 YKPaiHCbKUMU IOPUCTAMU BJKe 3aITPOITIOHOBAHI Taki MeBHi 3MiHM.
Tak, A.I. 3osmoTappoB npornonye AomoBHUTH cT. 74 KK Ykpainu mosokeHHsIM TaKoro
amicTy: “Y pasi HeMOKJINBOCTI puU3HaYeHHsT 0cobi Oy/b-SKOTO TTOKApaHHs, TTepe/-
6aueHOro CAHKIEI CTATTi, Cy/| 3aCyIKYe€ ii
Cxo0%ki 3a CBOEIO TIPABOBOIO CIPSIMOBAHICTIO 3MiHU 3armpononyBaB Takoxk €.0. [lucs-
MEHCBhKUII. ABTOP TIPOTIOHYE /I0NoBHUTH KpuMiHambHMiT KOjleKe YKpainu craTTeio 742,
B SIKill ITPOTTOHYE MepedaynTH MOKINBICTD 3BITBHEHHS Bi/l MOKapaHHs abo BiOyBaHHS
HOTr0 YaCTHUHU y 3B’SI3KY 3 YCTaHOBJIEHHSIM OOCTaBUH, [0 YHEMOKJIUBIIOIOTH 3aCTOCY-
BaHHA nokapaHHud [11, c¢. 602]. IIpoTe, Ha Haly 1yMKY, ITPOINO3UILii IUX BUEHUX iTHO-
PYIOTb TIPUHIIUIT HEBIIBOPOTHOCTI KPUMIHAJILHOI Bi/IIOBI1aJIbHOCTI.

binbmr npuiinarnoo Bumaetbea aymka B.l. TioTiorina mogo npusnHayeHHs y
MOIOHUX CUTYAITisIX TOKapaHHsT Takiil Kateropiii, stk HenosHoJiTHi. IOpucT mpomnomnye
noroBanTu cr. 103 KK Ykpainm mosiokeHHSM, 10 03BOJUTH CyMy NPU3HAYUTH
HEIIOBHOJIITHbOMY TIOKapaHHs OLIbII M'sIKe, HisK mepegdadeHo CaHKIE, Y BUMAIKaX,
SIKIIO 3aKPiTlyieHi B CAaHKINT BUIM MOKapaHHST He MOKYTh OYTH IpU3HavYeHi HEITOBHO-
JITHBOMY 41 MOKe OyTH TIPU3HAYEHUIT JIMIITE OIUH, HAMOLIBIIN CyBOPHIT BU/L TIOKAPAHHST
i3 THX JEKIIbKOX, sIKi albTepHATUBHO Helo mependadeni [12, c. 47-50]. ImmonyoTh
HaM Tako:x i norsisizim B.B. AHTUIIOBA, SIKUI TTPOTIOHYE TONTOBHUTHU 3arajbHy YacTUHY
KpuminaapbHOTO KoMeKCcy YKpaiHu MOJOKEHHSIM TIPO TIPU3HAYEHHST OiIbI M’SKOTO
MmoKapaHHst 0cobi, y pa3i HEMOKJIMBOCTI MPU3HAYEHHS T TIOKapaHHs, Tepea0ayeHoro
CaHKIIi€l0 CTATTi 3 OIJIA/LY Ha ii cTaryc, 30KpemMa, HeTIOBHOJITTS, iHBaJIi/IHICTh, TIEHCIHUI
BiK [13, ¢. 183—184]. Bonnouac 11i BYeHi He AAIOTh BiATIOBi/i HA 3aTUTAHHS TIPO Te, SKe
pillleHHsT Ma€ TIPUIHATH CYI, SIKIO Oy/ie BCTAHOBJIEHO, 1110 0COOI BUHHOTO 3 OTJISIY Ha
ii craTyc Ta o6CcTaBMHM CIIpaBy He MOsKe OyTH TIPU3HAYEHUI HABiTh Oi/IbIIT M'IKWIT BUJL
[OKapaHHd, HiX Hepeﬂ6aquM1?1 CaHKIi€IO CTaTTi.

BBaskaemo, 110 y pasi, KoM CaHKITIEID 3aKOHY, 3a SIKOI0 3aCy/KYEThCS 0c00a,
nepebavueHo JINIIe TaKi MOKapaHHsl, sIKi 3 OTJISIy Ha il cTaTyc He MOXKYTh OyTH 10 Hel
3aCTOCOBaAHI, Cy/l Ma€ CIIOYATKY BUPIIIATH MTUTAHHS TIPO MPU3HAUYEHHS Oi/IbII M IKOTO
MOKapaHHs, HiXK Tepeg6ayeHo CaHKINEI0 CTaTTi, a y pasi He MOKINBOCTI IIPU3HAYCHHS
TAKOTO MOKAPAHHS — JIUIIIE TO/i BUPIIIIATH MUTAHHSI TIPO 3BIJIBHEHHST 0COOM Bijl MOKAPAHHSI.

[TincymoByloun HaBeneHe, SIK BapiaHT, NMponoHyemMo KpumiHanbHUIT KOJeKc
Ykpainu JOMOBHUTHU TAKUM ITOJIOKEHHSIM:

“Crartst 69-2. [IpusHadeHHs TTOKapaHHs 32 HasIBHOCTI 0OCTAaBUH, MO YHEMOXK-
JIUBJTIOIOTH 3aCTOCYBAHHST [TOKapaHHsl, Tiepe10aueHOr0 CaHKI[EO CTATTI.

1. ¥ pasi HeMOXIMBOCTI Tpu3HaueHHs 0co0i 3 orisiay Ha ii BiK, iHBaJIiAHICTB,
mpares3iaTHiCTh, BariTHICTh, HAsBHICTH AiTeil, Ipodecito, moKapaHHs, TepeadayeHoro
caHKIfi€ro cTarti (cankiiero yactuau crarti) OcobauBoi yactunu mporo Kopekcey, cyx
3 ypaxyBaHHSIM OCOOM BHHHOTO Ta OOCTaBUH CIIpAaBU IPU3HAYa€ Takiil 0cobi OibI
M’siKe TIOKapaHHs, HisK mepeabayeHo CAHKINEH cTaTTi (CaHKINEH YaCTHHU CTATTi)
OcobsmBoi yactuam 11poro Komexcy”.

[Ipu nbomy cratTio 82 KK Ykpainu A011i71bHO TOMTOBHUTH TaKUM MOJIOKEHHIM

“7.V pasi HeMOKJIMBOCTI BiAOyBaHHSA 0CO0O0I0 YU BUKOHAHHS LIOI0 Hel 3 OrJIsiLy
Ha 3MiHy ii cTarycy mHOKapaHHsi, BU3HAYEHOTO CYIOM, CYJ 3 ypaxyBaHHsSM 0coOu
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3aCY/IKEHOTO 3aCTOCOBYE /10 Hel OiJIbIT M SIKe MMOKapaHHs, HixK Hepeﬂ6aquo pitlteHHAM
cyny’.

Y cBoto yepry, crarts 74 KK Yxpainu mae MicTUTH Take TOJOKEHHS:

“6. Y pasi HeMOKJIMBOCTI 3aCTOCYBaHHSI /10 OCi0, 3a3HAYEHUX Y YACTUHI MepIIiii
crarti 69-2 abo yactuni choMiii crarTi 82 1poro Komexcy 6ijbin M’ IKOro oKapaHHs,
CYJI 3BiJIbHIE TaKMX OCi0 BiJ MOKapaHHS 4M HOTO BigOyBaHHS".

Brecenns nux 3miH y KpuMiHa/ibHe 3aKOHOJIABCTBO BUIIPABUTH KOJIi3i10 HOPM
3aKOHOJABCTBA KPUMiHAJIBHOIO OJIOKY y cepi 3BiIbHEHHS Bil IIOKapaHHs. BiamosiqHmx
KOPEKTHB y pasi peaizalfii 3a3HaueHUX I0JOKEHb HOoTpedyBaTuMe i KpUMiHAJIbHO-
BUKOHABYE 3aKOHO/IABCTBO.
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