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ÓÄÊ 343.415 (477)

ÏÎÍßÒÒß ÒÀ ÎÇÍÀÊÈ ÇËÎ×ÈÍ²Â
ÏÐÎÒÈ ÂÈÁÎÐ×ÈÕ ÏÐÀÂ

Ñòàòòþ ïðèñâÿ÷åíî äîñë³äæåííþ ïîíÿòòÿ çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ
òà âèçíà÷åííþ éîãî îçíàê. Íàãîëîøóºòüñÿ íà âàæëèâîñò³ äåòåðì³íàö³¿ çëî÷èí³â
ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí äëÿ ¿õ â³äìåæóâàííÿ â³ä ñõîæèõ àäì³í³ñòðàòèâíèõ
äåë³êò³â òà çàáåçïå÷åííÿ äîñòàòíüîãî ð³âíÿ îõîðîíè âèáîð÷èõ ïðàâ ãðîìàäÿí.
Äëÿ äîñÿãíåííÿ ïîñòàâëåíî¿ ìåòè â ñòàòò³ àíàë³çóþòüñÿ íàâ÷àëüíî-íàóêîâ³ òà
íîðìàòèâíî-ïðàâîâ³ äæåðåëà. Íà ï³äñòàâ³ ïðîâåäåíîãî àíàë³çó ñôîðìóëüîâàíî
àâòîðñüêå ïîíÿòòÿ çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ.

Êëþ÷îâ³ ñëîâà: âèáîðè, âèáîð÷³ ïðàâà, âèáîð÷èé ïðîöåñ, çëî÷èí, çëî÷èíè
ïðîòè âèáîð÷èõ ïðàâ, êðèì³íàëüíå çàêîíîäàâñòâî.

Ïèòàííÿì çàáåçïå÷åííÿ æèòòÿ ³ çäîðîâ’ÿ ëþäèíè, ¿¿ áëàãîïîëó÷÷ÿ, óòâåðä-
æåííÿì ¿¿ ïðàâ òà ³íòåðåñ³â öèâ³ë³çîâàí³ äåðæàâè çàâæäè ïåðåéìàëèñÿ ³, ìàáóòü,
íå áóäå ïîìèëêîâèì òâåðäæåííÿ, ùî öå ïèòàííÿ íå º âè÷åðïàíèì íàâ³òü ó â³ääàëåí³é
ïåðñïåêòèâ³. Ó ³íøîìó âèïàäêó ìîæíà áóäå êîíñòàòóâàòè äîñÿãíåííÿ óòîï³÷íîãî
ñòàíó ðîçâèòêó äåðæàâîòâîðåííÿ, ùî âèäàºòüñÿ ìàëîäîñÿæíèì. Ç ³íøîãî áîêó,
ïðîöåñ ôóíêö³îíóâàííÿ äåðæàâíîãî ìåõàí³çìó º äèíàì³÷íèì, áåçóïèííèì ³
âòðó÷àííÿ ñòàòèêè îçíà÷àëî á éîãî çíèùåííÿ. Òàê ÷è ³íàêøå çàáåçïå÷åííÿ äî-
ñòàòíüîãî ð³âíÿ æèòòÿ íà ñüîãîäí³ ñåðåä ³íøîãî äîñÿãàºòüñÿ çà äîïîìîãîþ ôóíêö³î-
íóâàííÿ ð³çíîìàí³òíèõ ïîë³òè÷íèõ ³íñòèòóò³â, êëþ÷îâå ì³ñöå ñåðåä ÿêèõ ïîñ³äàº
ïðàâî îáèðàòè ³ áóòè îáðàíèì. Ìîæëèâ³ñòü îñîáè âïëèâàòè íà ðîçâèòîê ñîö³àëüíî-
ïðàâîâèõ òà åêîíîì³÷íèõ ïðîöåñ³â ñâîº¿ êðà¿íè º îçíàêîþ, ïðèòàìàííîþ ëèøå
âèñîêîðîçâèíåíîìó ñóñï³ëüñòâó. ßêùî íà á³ëüø ðàíí³õ åòàïàõ ñóñï³ëüíî-ïîë³òè÷-
íîãî ðîçâèòêó óâàãà íàóêîâö³â ³ ô³ëîñîô³â áóëà ïðèêóòà äî îá´ðóíòóâàííÿ âàæëè-
âîñò³ ñàìîãî æèòòÿ ëþäèíè, òî ñüîãîäí³ àêöåíòè çì³ñòèëèñÿ íà á³ëüø ìàòåð³àëüí³
àñïåêòè áóòòÿ. Ñó÷àñíèé ñòàí ðîçâèòêó ïðàâà äåìîíñòðóº ïðàãíåííÿ íå îá´ðóíòóâàòè
âàæëèâ³ñòü ³ñíóâàííÿ òèõ ÷è ³íøèõ âæå âèçíàíèõ ñóñï³ëüíî-ïðàâîâèõ òà ïîë³òè÷íèõ
³íñòèòóò³â (íàïðèêëàä, ìîæëèâ³ñòü æ³íîê áðàòè ó÷àñòü ó âèáîðàõ), à ïðèéíÿòòÿ
ä³ºâèõ íîðì, ÿê³ ö³ ³íñòèòóòè áóäóòü ÿê³ñíî “îáñëóãîâóâàòè” ³ îõîðîíÿòè â³ä ïîñÿ-
ãàíü. Çàçíà÷åíå ñòîñóºòüñÿ ð³âíîþ ì³ðîþ âñ³õ íîðì, ÿê³ çàáåçïå÷óþòü îõîðîíó
òèõ ÷è ³íøèõ ïðàâ, çîêðåìà ³ êðèì³íàëüíî-ïðàâîâèõ.

Ìîæåìî âïåâíåíî ñòâåðäæóâàòè, ùî çàáåçïå÷åííÿ âèáîð÷èõ ïðàâ ãðîìàäÿí
º îäí³ºþ ç ãàðàíò³é ðîçâèòêó äåðæàâíèöòâà Óêðà¿íè òà ïîë³òè÷íî¿ ñòàá³ëüíîñò³ â
ñóñï³ëüñòâ³ (ùî íåìèíó÷å âïëèâàº íà ³íø³ ñôåðè æèòòºä³ÿëüíîñò³ äåðæàâè: åêî-
íîì³÷íó, ñîö³àëüíó, êóëüòóðíó òîùî). Ïîðóøåííÿ öèõ ïðàâ í³âåëþº ³äåþ ñàìèõ
âèáîð³â, ñòâîðþþ÷è ñèòóàö³þ, êîëè âèáîðè â³äáóâàþòü íå çàðàäè ðåàë³çàö³¿
ãðîìàäÿíèíîì ñâîãî êîíñòèòóö³éíîãî ïðàâà òà âèðàæåííÿ íèì ñâ³äîìî¿ âîë³ ç
òîãî ÷è ³íøîãî ïèòàííÿ, ÿêå º ïðåäìåòîì âèáîð³â, à çàðàäè ôîðìàëüíîãî äîòðèìàííÿ
ïðîöåäóðè “âèáîðè çàðàäè âèáîð³â”. Ó òàêîìó ðàç³ íå ëèøå ðóéíóºòüñÿ äîâ³ðà äî
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ïîë³òèêî-ïðàâîâèõ ³íñòèòóò³â. Òàê³ ïîðóøåííÿ çíèùóþòü çâ’ÿçîê ëþäèíè ³ç äåð-
æàâîþ òà áàçîâ³ çàêîíè âëàäè, â³äïîâ³äíî äî ÿêèõ íàðîä ó ñâî¿é ñóêóïíîñò³ º
ºäèíèì ¿¿ äæåðåëîì.

Îäí³ºþ ç öåíòðàëüíèõ ãàðàíò³é çàáåçïå÷åííÿ êîíñòèòóö³éíîãî ïðàâà ãðîìàäÿí
íà â³ëüí³ âèáîðè º êðèì³íàëüíà â³äïîâ³äàëüí³ñòü çà éîãî ïîðóøåííÿ. Íàâ³òü ïî-
á³æíèé àíàë³ç çàãàëüíîïðàâîâèõ òà ñïåö³àëüíèõ êðèì³íàëüíî-ïðàâîâèõ íàóêîâèõ
òà çàêîíîäàâ÷èõ äæåðåë äîçâîëÿº âïåâíåíî ñòâåðäæóâàòè, ùî ïèòàííþ âèáîð÷èõ
ïðàâ ãðîìàäÿí ïðèä³ëåíî çíà÷íó óâàãó. Ïîâñÿê÷àñ çàêîíîäàâåöü âíîñèòü çì³íè ³
â ïîòî÷íå çàêîíîäàâñòâî, ÿêå ðåãëàìåíòóº ïîðÿäîê ïðîâåäåííÿ ÿê çàãàëüíîäåð-
æàâíèõ, òàê ³ ì³ñöåâèõ âèáîð³â. Öå â³äáèâàºòüñÿ ³ íà çì³ñò³ êðèì³íàëüíî-ïðàâîâèõ
íîðì, ÿê³ ðåãëàìåíòóþòü â³äïîâ³äàëüí³ñòü çà â÷èíåííÿ çëî÷èí³â â îêðåñëåí³é
ñôåð³. Ïðîòå â íàóö³ êðèì³íàëüíîãî ïðàâà íå ñôîðìóëüîâàíî ÷³òêîãî âèçíà÷åííÿ
ïîíÿòòÿ çëî÷èíó ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí.

Ïîíÿòòÿ çëî÷èíó â ð³çíèõ éîãî àñïåêòàõ äîñë³äæóâàëè áàãàòî ôàõ³âö³â, ñå-
ðåä ÿêèõ Ï.Ï. Àíäðóøêî, Ê. Á³íä³íã, À.À. Âîçíþê, Î.Ì. Äæóæà, Â.². Îñàä÷èé,
Ì.². Ïàíîâ, À.Â. Ñàâ÷åíêî òà ³íø³ íàóêîâö³. Óâàãó ð³çíèì àñïåêòàì çëî÷èí³â ïðî-
òè âèáîð÷èõ ïðàâ ãðîìàäÿí ó ñâî¿õ äèñåðòàö³éíèõ äîñë³äæåííÿõ ïðèä³ëÿëè
Ñ.ß. Ëèõîâà, Ä.Î. Êîëîä³í, Ñ.Â. Êðàñíîãîëîâåöü, Ë.Ï. Ìåä³íà, Ñ.À. Ìîçîëü,
Ì.Î. Ìÿãêîâ òà ³íø³. Íåçâàæàþ÷è íà ´ðóíòîâí³ñòü ³ áàãàòîàñïåêòí³ñòü íàóêîâèõ
íàïðàöþâàíü çàçíà÷åíèõ ïðàâíèê³â, ïèòàííÿ ïîíÿòòÿ çëî÷èí³â ïðîòè âèáîð÷èõ
ïðàâ ãðîìàäÿí íå çíàéøëî â íèõ ñâîãî ÷³òêîãî âèð³øåííÿ.

Ïîíÿòòÿ çëî÷èíó ìàº íå ëèøå þðèäè÷íó ïðèðîäó, à ïåðåäóñ³ì ñîö³àëüíó,
â³äáèâàþ÷è ñîö³àëüí³ ï³äõîäè äî ðîçóì³ííÿ äîáðà ³ çëà, ïðîòèïðàâíîñò³ ³ áà÷åííÿ
ñóñï³ëüíèì çàãàëîì íåãàòèâíîñò³ äåñòðóêòèâíèõ ïðîÿâ³â ò³º¿ ÷è ³íøî¿ ä³ÿëüíîñò³
ëþäèíè. Ìàòåð³àëüíà æ ôîðìà âò³ëåííÿ êðèì³íàëüíî-ïðàâîâî¿ íîðìè ïðî ïîíÿòòÿ
çëî÷èíó º ðåçóëüòàòîì “ñóñï³ëüíîãî îáãîâîðåííÿ” (ìîðàëüíèé ñóñï³ëüíèé îñóä),
îñê³ëüêè çëî÷èí ïîñÿãàº íà âàæëèâ³ ñóñï³ëüí³ áëàãà. Çàêîíîäàâåöü, îö³íèâøè
õàðàêòåðí³ ðèñè, ÿê³ âêàçóþòü íà ñóñï³ëüíó íåáåçïåêó ä³ÿíü, ïîçíà÷àº ¿õ êðèì³-
íàëüíî-ïðîòèïðàâíèìè. Âèçíà÷åííÿ çëî÷èíó, ÿêå ì³ñòèòüñÿ ó â³ò÷èçíÿíîìó êðè-
ì³íàëüíîìó çàêîí³, â³äîáðàæàº ôîðìàëüíî-ìàòåð³àëüíèé ï³äõ³ä äî òëóìà÷åííÿ
öüîãî ïîíÿòòÿ, ïîºäíóþ÷è ñîö³àëüíó òà þðèäè÷íó õàðàêòåðèñòèêó çëî÷èíó.

Ëåêñèêî-ñåìàíòè÷íèé àíàë³ç ïîíÿòòÿ “çëî÷èí” ðîçêðèâàº éîãî ñîö³àëüíó
ñóòí³ñòü ÷åðåç ðîçóì³ííÿ çëà ÿê òàêîãî ³ ñïîñîáó éîãî âèíèêíåííÿ – “÷èíåííÿ”
êèìîñü [1, c. 155]. Çàçíà÷åíå íàãîëîøóº íà âèõ³äí³é ðèñ³ çëî÷èíó – â³í â÷èíÿºòüñÿ
ëþäèíîþ ÷åðåç éîãî ïîâåä³íêó (ÿê àêòèâíó, òàê ³ ïàñèâíó), öå ïåâí³ ä³ÿííÿ, ÿê³
â÷èíÿþòüñÿ “ï³ä êîíòðîëåì ñâ³äîìîñò³ ³ âîë³” [2, ñ. 51]. ßê ïîíÿòòÿ ïðàâ ³ ñâîáîä
ÿâëÿþòüñÿ áàçîâèìè êàòåãîð³ÿìè ïðàâîâî¿ íàóêè çàãàëîì, ïðîíèçóþ÷è âñ³ ñôåð³
¿¿ ³ñíóâàííÿ, òàê ïîíÿòòÿ çëî÷èíó ïðîíèçóº âñ³ êðèì³íàëüíî-ïðàâîâ³ ïîíÿòòÿ,
ñëóãóþ÷è îäíî÷àñíî ôóíäàìåíòîì äëÿ ¿õ äîñë³äæåííÿ. Äëÿ âèð³øåííÿ îêðåìèõ
íàóêîâèõ ïèòàíü êðèì³íàëüíîãî ïðàâà, òàêèõ ÿê êðèì³íàëüíà â³äïîâ³äàëüí³ñòü,
ñï³âó÷àñòü ó çëî÷èí³, ñóá’ºêò çëî÷èíó, ñòàä³¿ â÷èíåííÿ çëî÷èíó òîùî, íàóêîâö³
çâåðòàþòüñÿ äî ðîçóì³ííÿ ïîíÿòòÿ çëî÷èíó.

Äåòåðì³íàö³ÿ òîãî ÷è ³íøîãî çëî÷èííîãî ä³ÿííÿ â íàóö³ êðèì³íàëüíîãî
ïðàâà çä³éñíþºòüñÿ ÷åðåç âñòàíîâëåííÿ éîãî îá’ºêòèâíèõ îçíàê, ùî äîñ³
çàëèøàºòüñÿ îäí³ºþ ç íàéá³ëüø äèñêóñ³éíèõ ïðîáëåì ö³º¿ ãàëóç³ ïðàâà. Áåç öüîãî
âèçíà÷åííÿ ñóòíîñò³ òîãî ÷è ³íøîãî ä³ÿííÿ ðîáèòü íåìîæëèâèì â³äíåñåííÿ éîãî
äî êðèì³íàëüíî êàðàíèõ. Ôîðìóëþâàííÿ ïîíÿòòÿ çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ
ãðîìàäÿí º âàæëèâèì ç îãëÿäó íà òå, ùî íà éîãî îñíîâ³ ñòâîðþºòüñÿ ìîæëèâ³ñòü
â³äìåæóâàííÿ ñêëàä³â çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí â³ä àíàëîã³÷íèõ
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àäì³í³ñòðàòèâíèõ äåë³êò³â. Ó âèçíà÷åíí³ ïîíÿòòÿ â³äáèâàºòüñÿ ðîçóì³ííÿ ñóòíîñò³
ä³ÿíü, ÿê³ ñòàíîâëÿòü çì³ñò çëî÷èí³â öüîãî âèäó. Âðåøò³ íàâêîëî çàçíà÷åíîãî
ïîíÿòòÿ âèáóäîâóþòüñÿ íîðìè ³ ïðèíöèïè êðèì³íàëüíî-ïðàâîâî¿ îõîðîíè âèáîð÷èõ
ïðàâ ãðîìàäÿí Óêðà¿íè.

Îñíîâí³ ïðàâà îñ³á, ÿê³ áåðóòü ó÷àñòü ó âèáîðàõ ð³çíèõ ð³âí³â â Óêðà¿í³,
âèçíà÷àþòüñÿ îêðåìèìè ïðîô³ëüíèìè çàêîíîäàâ÷èìè àêòàìè. ² âñ³ âîíè ºäèí³  ó
âñòàíîâëåíí³ âèõ³äíèõ çàñàä âèáîð÷îãî ïðîöåñó: âèáîðè âñ³õ ëàíîê âëàäè â³ä-
áóâàþòüñÿ íà îñíîâ³ çàãàëüíîãî, ð³âíîãî, ïðÿìîãî âèáîð÷îãî ïðàâà ÷åðåç òàºìíå
ãîëîñóâàííÿ. Îñòàíí³ âèñòóïàþòü îñíîâîþ ³ îäíî÷àñíî îð³ºíòèðîì âèáîð÷èõ
â³äíîñèí ó äåðæàâ³. Ö³ ÷îòèðè îçíàêè ïîâí³ñòþ êîðåñïîíäóþòüñÿ ç Îñíîâíèì çà-
êîíîì Óêðà¿íè, ùî íàäàº ¿ì îñîáëèâîãî ïðàâîâîãî ñòàòóñó, òà ç Êîíâåíö³ºþ ïðî
ñòàíäàðòè äåìîêðàòè÷íèõ âèáîð³â, âèáîð÷èõ ïðàâ ³ ñâîáîä ó äåðæàâàõ-ó÷àñíèöÿõ
Ñï³âäðóæíîñò³ Íåçàëåæíèõ Äåðæàâ â³ä 1 æîâòíÿ 2002 ðîêó. Îñòàííÿ, ñåðåä ³íøîãî,
çîáîâ’ÿçóº êðà¿íè-ó÷àñíèö³ äî âðåãóëþâàííÿ ïèòàíü êðèì³íàëüíî-ïðàâîâî¿ â³ä-
ïîâ³äàëüíîñò³ çà ïåðåøêîäæàííÿ ðåàë³çàö³¿ âèáîð÷èõ ïðàâ ãðîìàäÿí (ï.ì ÷. 2
ñò. 19).

Íèí³ çëî÷èíè ïðîòè âèáîð÷èõ ïðàâ ðîçãëÿäàþòüñÿ â ñóêóïíîñò³ ç ³íøèìè
çëî÷èíàìè ïðîòè ïðàâ ëþäèíè ³ ãðîìàäÿíèíà, ïåðåäáà÷åíèìè ðîçä³ëîì ï’ÿòèì
Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, ùî â³äáèëîñÿ íà íåäîñòàòí³é ñàìîñò³éí³é ïðàâîâ³é
äåòåðì³íàö³¿ òà êëàñèô³êàö³¿ çëî÷èí³â ö³º¿ ãðóïè.

Ùîá äàòè âèçíà÷åííÿ ïîíÿòòÿ çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí,
íåîáõ³äíî, íàñàìïåðåä, äîñë³äèòè ïîãëÿäè ôàõ³âö³â ùîäî íàóêîâîãî áà÷åííÿ âè-
áîð÷îãî ïðàâà òà âèáîð÷èõ â³äíîñèí ÿê îá’ºêòà çàõèñòó òà õàðàêòåðíèõ ðèñ öèõ
çëî÷èí³â.

Òàê, Ñ.ß. Ëèõîâà ó ìîíîãðàô³¿, âèçíà÷àþ÷è çëî÷èíè ïðîòè âèáîð÷èõ
ïðàâîâ³äíîñèí, çâåðòàºòüñÿ áåçïîñåðåäíüî äî ÊÊ Óêðà¿íè, çàçíà÷àþ÷è, ùî çëî÷èíà-
ìè ïðîòè âèáîð÷èõ ïðàâîâ³äíîñèí âèçíàþòüñÿ ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ, ïåðåäáà-
÷åí³ ñò.ñò. 157–159 ÊÊ Óêðà¿íè, ÿê³ ïåðåøêîäæàþòü ãðîìàäÿíàì Óêðà¿íè â³ëüíî
çä³éñíþâàòè ñâî¿ êîíñòèòóö³éí³ âèáîð÷³ ïðàâà [3, c. 330]. Ïðè öüîìó, ÿê áà÷èìî,
àâòîð ó äåô³í³ö³¿ íå íàâîäèòü âèð³çíÿëüíèõ îçíàê öèõ ä³ÿíü.

Àâòîðè íàâ÷àëüíèõ ïîñ³áíèê³â ³ç êðèì³íàëüíîãî ïðàâà âèçíà÷àþòü çëî÷èíè
ïðîòè âèáîð÷èõ, òðóäîâèõ òà ³íøèõ îñîáèñòèõ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà
ÿê ñóñï³ëüíî íåáåçïå÷í³, âèíí³ òà ïðîòèïðàâí³ ä³ÿííÿ (ä³ÿ àáî áåçä³ÿëüí³ñòü), ùî
ïîñÿãàþòü íà ïåðåäáà÷åí³ é ãàðàíòîâàí³ Êîíñòèòóö³ºþ Óêðà¿íè îñîáèñò³ ïðàâà òà
ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà, â÷èíåí³ ñóá’ºêòîì çëî÷èíó [4, c. 92]. ²íø³ äîäàþòü,
ùî îá’ºêòîì º îñîáèñò³ ïðàâà, ÿêèì îáîâ’ÿçêîâî ìàº áóòè çàïîä³ÿíà ³ñòîòíà øêîäà
[5, c. 63]. Ç íàâåäåíîãî âèçíà÷åííÿ âáà÷àºòüñÿ, ùî àâòîðè ó ñâîºìó áà÷åíí³ çëî÷èí³â,
ïåðåäáà÷åíèõ ðîçä³ëîì V ÊÊ Óêðà¿íè, ñïèðàþòüñÿ âèêëþ÷íî íà çàãàëüí³ îçíàêè
çëî÷èíó, çàêð³ïëåí³ ó ÷. 1 ñò. 11 ÊÊ Óêðà¿íè, ùî íå äîçâîëÿº îäíîçíà÷íî â³äìåæó-
âàòè ö³ çëî÷èíè â³ä ³íøèõ. Êð³ì öüîãî, óâàãó ïðèâåðòàº àêöåíòóâàííÿ íà ïðàâàõ
ëþäèíè ³ ãðîìàäÿíèíà, ïåðåäáà÷åíèõ Êîíñòèòóö³ºþ. Íà íàøó äóìêó, òàêå øèðîêå
òëóìà÷åííÿ îá’ºêòà ïîñÿãàííÿ º íå çîâñ³ì òî÷íèì ³ ïåâíèì ÷èíîì ñóïåðå÷ëèâèì,
îñê³ëüêè ³íø³ ïðàâà ëþäèíè ³ ãðîìàäÿíèíà ÿê-òî ïðàâî íà æèòòÿ ³ çäîðîâ’ÿ, ÷åñòü
³ ã³äí³ñòü, òðóäîâ³ ïðàâà, ïðàâî âëàñíîñò³ òîùî, ùî çàõèùàþòüñÿ ³íøèìè ñòàòòÿìè
êðèì³íàëüíîãî çàêîíó, òàêîæ º ãàðàíòîâàíèìè Îñíîâíèì Çàêîíîì Óêðà¿íè.

Ì.². Ìåëüíèê íàãîëîøóº, ùî ÷åðåç ïîðóøåííÿ âèáîð÷èõ ïðàâ ãðîìàäÿí
çä³éñíþºòüñÿ ïðîòèïðàâíèé âïëèâ íà ðåçóëüòàòè âèáîð³â ó ïðåäñòàâíèöüêèõ
îðãàíàõ, ³ íà âèáîðíèõ ïîñàäàõ ìîæóòü îïèíèòèñÿ îñîáè, ÿê³ ôàêòè÷íî íå áóëè äî
íèõ îáðàí³, ³, íàâïàêè, ìîæóòü íå îïèíèòèñÿ êàíäèäàòè, ÿê³ îòðèìàëè ÷è, ó
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âèïàäêó âèêîíàííÿ âèìîã çàêîíó ï³ä ÷àñ âèáîð³â, ìîãëè á îòðèìàòè ï³äòðèìêó
á³ëüøîñò³ âèáîðö³â. Íàãîëîøóºòüñÿ, ùî öå ìîæå ïðèçâåñòè äî ôàêòè÷íî¿ íåëå-
ã³òèìíîñò³ îðãàí³â äåðæàâíî¿ âëàäè ÷è îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ.
Â³äïîâ³äíî öå çóìîâëþº íåìîæëèâ³ñòü íàðîäó áóòè äæåðåëîì âëàäè, îñê³ëüêè
íèì ñòàþòü ïîðóøíèêè âèáîð÷îãî ïðîöåñó [6, c. 4]. Íà íàøó äóìêó, ç íàâåäåíî¿
õàðàêòåðèñòèêè çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí ñë³ä âèîêðåìèòè äâ³
íàéãîëîâí³ø³ îçíàêè: ö³ çëî÷èíè ÷åðåç âòðó÷àííÿ ó íàëàãîäæåí³ âèáîð÷³ â³äíîñèíè
çàïåðå÷óþòü ëåã³òèìí³ñòü âèáîð³â áóäü-ÿêîãî ð³âíÿ, ùî òÿãíå çà ñîáîþ íå ëèøå
êðèì³íàëüíî-ïðàâîâ³ íàñë³äêè, à é êîíñòèòóö³éíî-ïðàâîâ³ (ÿê âèçíàííÿ âèáîð³â
íåä³éñíèìè), òà ïîðóøóº ïðàâî ãðîìàäÿí íà ðåàë³çàö³þ ñâîãî êîíñòèòóö³éíîãî
ïðàâà áóòè ºäèíèì äæåðåëîì âëàäè ó äåðæàâ³ òà âïëèâàòè íà ¿¿ ñóñï³ëüíî-ïîë³òè÷íèé
ðîçâèòîê.

Ïðîäîâæóþ÷è äîñë³äæóâàòè çì³ñò çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí
Óêðà¿íè, çàçíà÷èìî, ùî çëî÷èíè ïðîòè áóäü-ÿêèõ ñóñï³ëüíèõ â³äíîñèí äåòåðì³-
íóþòüñÿ ñóêóïí³ñòþ îçíàê, ùî â³äîáðàæàþòü éîãî íàéâàæëèâ³ø³ ñòîðîíè. Çà
òâåðäæåííÿì ².². Ìèòðîôàíîâà, îçíàêè áåçïîñåðåäíüî âèïëèâàþòü ç éîãî
çàêîíîäàâ÷îãî âèçíà÷åííÿ ³ º îáîâ’ÿçêîâèìè, à â³äñóòí³ñòü áóäü-ÿêî¿ ç íèõ âèêëþ÷àº
ìîæëèâ³ñòü îö³íêè â÷èíåíîãî ÿê çëî÷èíó [7, c. 113]. Ç àíàë³çó ÷èííîãî Êðèì³-
íàëüíîãî êîäåêñó Óêðà¿íè ñë³äóº, ùî ä³ÿííÿ áóäå âèçíàíî çëî÷èíîì, ÿêùî âîíî
â³äïîâ³äàº íèçö³ âèìîã: º ñóñï³ëüíî íåáåçïå÷íèì ³ âèííèì, íåñå ñóñï³ëüíó íåáåçïåêó
³ çàïîä³þº ³ñòîòíó øêîäó îñîá³, ñóñï³ëüñòâó ÷è äåðæàâ³, º êðèì³íàëüíî-êàðàíèì,
ìàº âèçíà÷åíèé ñêëàä çëî÷èíó ³ â÷èíåíå ñóá’ºêòîì çëî÷èíó (ñò.ñò 2, 11 ÊÊ Óê-
ðà¿íè) [8].

Íà ñüîãîäí³ ñóñï³ëüíà íåáåçïåêà çëî÷èíó çàëèøàºòüñÿ îö³íî÷íèì ïîíÿòòÿì
³ ðåàë³çîâóºòüñÿ ó äâîõ ïëîùèíàõ: çàêîíîäàâ÷³é – ÷åðåç êðèì³íàë³çàö³þ çëî÷èííèõ
ä³ÿíü, ùî ïîñÿãàþòü íà âèáîð÷³ â³äíîñèíè (ÿê³ñíî-ê³ëüê³ñíèé âèðàçíèê ñóñï³ëüíî¿
íåáåçïåêè çëî÷èíó, ÿêèé ïîñÿãàº íà ïåâí³ â³äíîñèíè ³ âèçíà÷àºòüñÿ â çàêîí³) òà
ïðàâîçàñòîñîâí³é – ÷åðåç îö³íêó áåçïîñåðåäíüîãî çëî÷èííîãî ä³ÿííÿ óïîâíîâàæå-
íèìè ïðàâîçàñòîñîâíèìè îðãàíàìè â ïðîöåñ³ ç³ñòàâëåííÿ éîãî çì³ñòó ³ çì³ñòó
êðèì³íàëüíî-ïðàâîâî¿ íîðìè. Ç ö³ºþ îçíàêîþ çëî÷èíó íåðîçðèâíî ïîâ’ÿçàíà îç-
íàêà êðèì³íàëüíî¿ êàðàíîñò³ çà ïðèíöèïîì nullum crimen sine lege (ëàò.) – çëî-
÷èíîì º âñå, ùî ïåðåäáà÷åíî çàêîíîì. Âîíà º ðåçóëüòàòîì ñóñï³ëüíîãî ðîçâèòêó
³ íàñòóïíî¿ êðèì³íàë³çàö³¿ òèõ ä³ÿíü, ÿê³, íà äóìêó ïðàâîòâîðö³â (ÿê âèðàçíèê³â
ñóñï³ëüíî¿ äóìêè), íàéá³ëüøå çàâäàþòü øêîäè êîíêðåòíèì â³äíîñèíàì.

Âèíí³ñòü ÿê ñóá’ºêòèâíà îçíàêà çëî÷èíó áåçïîñåðåäíüî ïîâ’ÿçàíà ³ç ïðèíöèïîì
äîâåäåíîñò³ âèíè ³ âèðàæàº âíóòð³øíº (ñóá’ºêòèâíå) ñòàâëåííÿ îñîáè äî âëàñíîãî
ä³ÿííÿ òà éîãî íàñë³äê³â [9, c. 70]. “Îñîáëèâ³ñòü ñóá’ºêòèâíî¿ ñòîðîíè çëî÷èíó
ïîëÿãàº â òîìó, ùî âîíà íå ò³ëüêè ïåðåäóº â÷èíåííþ çëî÷èíó, ôîðìóþ÷èñü ó
âèãëÿä³ ïåâíîãî â³äíîøåííÿ, ìîòèâó, ïëàíó çëî÷èííîãî ïîñÿãàííÿ, à é “ñóïðîâîäèòü”
éîãî çîâí³øí³é á³ê â³ä ïî÷àòêó äî ê³íöÿ çëî÷èííèõ ä³ÿíü, ÿê ñâîºð³äíèé ñàìî-
êîíòðîëü íàä ïîâåä³íêîþ” [10, c. 143]. Á³ëüøå òîãî, ñóá’ºêòèâíà ñêëàäîâà çëî÷èíó
º òàê áè ìîâèòè “êåð³âíèì” âêàç³âíèêîì ìàéáóòíüîãî çëî÷èíó, îñîáëèâî, ÿêùî
âåñòè ìîâó ïðî óìèñí³ çëî÷èíè. Ñâ³äîì³ñòü äèêòóº îñîá³ ôîðìóëó ïîâåä³íêè, àë-
ãîðèòì: îá’ºêò – ïîðÿäîê ðåàë³çàö³¿ – ðåçóëüòàò – íàñë³äêè. “Ìàéáóòí³é îá’ºêòèâíèé
á³ê çëî÷èíó â ³äåàëüí³é ôîðì³ óòâîðþºòüñÿ ó ñâ³äîìîñò³ îñîáè ³ ïîò³ì ò³ºþ ÷è
³íøîþ ì³ðîþ çä³éñíþºòüñÿ íàñïðàâä³” [11, c. 12–13]. Íàðàç³ êîíñòðóêö³¿ çëî÷èí³â
ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí (ñò.ñò. 157–160 ÊÊ Óêðà¿íè) âêàçóþòü íà
íåìîæëèâ³ñòü â÷èíåííÿ ¿õ ÷åðåç ïàñèâíó ïîâåä³íêó. Á³ëüøå òîãî, öå ä³ÿííÿ, ÿê³
ïåðåâàæíî ïîòðåáóþòü ðåòåëüíî¿ ïîïåðåäíüî¿ ï³äãîòîâêè. Â äåÿêèõ âèïàäêàõ
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äèñïîçèö³¿ â³äïîâ³äíèõ ñòàòåé ÊÊ Óêðà¿íè ì³ñòÿòü áåçïîñåðåäíþ âêàç³âêó íà
óìèñíèé õàðàêòåð çëî÷èíó (ñò.ñò. 158,159, ÷. 2 ñò. 159-1 ÊÊ Óêðà¿íè), â ³íøèõ –
óìèñíèé õàðàêòåð âèïëèâàº ç³ çì³ñòó íîðì.

Ñïèðàþ÷èñü íà ñò. 24 ÊÊ Óêðà¿íè, ðîçóì³ºìî, ùî âîëüîâà ñêëàäîâà óìèñëó
ïîëÿãàº ó áàæàíí³ îñîáè íàñòàííÿ ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â ñâîãî ä³ÿííÿ
(ïðÿìèé óìèñåë) àáî ó ñâ³äîìîìó ïðèïóùåíí³ ¿õ íàñòàííÿ (íåïðÿìèé óìèñåë).
Âèâ÷åííÿ íàâåäåíèõ âèùå íîðì êðèì³íàëüíîãî çàêîíó âèêëþ÷àº ìîæëèâ³ñòü
“âèïàäêîâîñò³” ÷è íåîáåðåæíîñò³ ó â÷èíåíí³ àíàë³çîâàíèõ ä³ÿíü. Çëî÷èíåöü áåç-
àëüòåðíàòèâíî áà÷èòü ê³íöåâó ìåòó ñâîº¿ ä³¿ ³ ðîçóì³º, ÷åðåç ÿê³ ñïîñîáè ³ çàñîáè
¿¿ äîñÿãòè. Êð³ì òîãî, âàæëèâî óñâ³äîìëþâàòè, ùî íà óìèñíèé õàðàêòåð öèõ
ïîñÿãàíü âêàçóº ñàìà ñïåöèô³êà âèáîð÷èõ â³äíîñèí, çäåá³ëüøîãî ïîòðåáóþ÷è â³ä
îñîáè çëî÷èíöÿ ðîçóì³ííÿ âèáîð÷îãî çàêîíîäàâñòâà ³ âëó÷íîãî âèçíà÷åííÿ òèõ
ëàíîê, ó ÿê³ ìîæíà âòðóòèòèñü ³ âïëèíóòè íà ðåçóëüòàòè âèáîð÷îãî ïðîöåñó. Íà-
ïðèêëàä, çä³éñíþþ÷è íåçàêîííå çíèùåííÿ âèáîð÷î¿ äîêóìåíòàö³¿, ÷ëåí âèáîð÷î¿
êîì³ñ³¿  (÷. 2 ñò. 159 ÊÊ Óêðà¿íè) óñâ³äîìëþº, ùî â³í ðîáèòü öå áåç çàêîííèõ íà
òå ï³äñòàâ, òàê ñàìî ÿê ³ òå, ùî éîãî ä³¿ º êðèì³íàëüíî êàðàíèìè (ä³º ç ïðÿìèì
óìèñëîì).

Äëÿ ïðàâèëüíî¿ äåòåðì³íàö³¿ ö³º¿ ãðóïè çëî÷èí³â òàêîæ âàæëèâî ðîçóì³òè,
õòî º ñóá’ºêòîì ¿õ â÷èíåííÿ. ²ç çì³ñòó íàâåäåíèõ âèùå íîðì Êðèì³íàëüíîãî
êîäåêñó Óêðà¿íè âèïëèâàº, ùî â á³ëüøîñò³ ñêëàä³â çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ
ãðîìàäÿí âèñòóïàº çàãàëüíèé ñóá’ºêò (îñîáà, ÿêà äîñÿãëà 16 ðîê³â), íàÿâí³ñòü
ñïåö³àëüíîãî ñóá’ºêòà (÷ëåíà âèáîð÷î¿ êîì³ñ³¿ ÷è ñëóæáîâî¿ îñîáè) º êâàë³ô³êóþ÷îþ
àáî îñîáëèâî êâàë³ô³êóþ÷îþ îçíàêîþ (÷. 4 ñò. 157, ÷. 4 ñò. 158, ÷. 2 ñò. 158-1, ÷. 2
ñò. 158-2, ÷. 2 ñò. 159, ÷. 4 ñò. 160 ÊÊ Óêðà¿íè). ² õî÷à çàïðîïîíîâàí³ çàêîíîäàâöåì
âèçíà÷åííÿ ñóá’ºêò³â ö³º¿ ãðóïè çëî÷èí³â íåäîñòàòí³ äëÿ êðèì³íàëüíî-ïðàâîâî¿
êâàë³ô³êàö³¿ ³ ñóïåðå÷àòü çàêîíàì ôîðìàëüíî¿ ëîã³êè, ãëèáîêå çàíóðåííÿ â öå
ïèòàííÿ íå º ïðåäìåòîì íàøîãî äîñë³äæåííÿ. Ëèøå çàóâàæèìî, ùî íà öüîìó
àêöåíòóâàëà óâàãó Ë.Ï. Ìåä³íà ó ñâî¿é íàóêîâ³é ïðàö³ [12].

Àíàë³çóþ÷è îá’ºêòèâíó ñêëàäîâó çëî÷èíó, çàçíà÷èìî, ùî ìè, ïîä³ëÿþ÷è
ïîãëÿäè áàãàòüîõ íàóêîâö³â [13, c. 114; 14, c. 89], äîòðèìóºìîñü ïîçèö³¿ âèçíà÷åííÿ
çà îá’ºêò çëî÷èíó ñóñï³ëüíèõ â³äíîñèí. Ñêëàäè çëî÷èí³â ö³º¿ ãðóïè º äóæå
ð³çíîìàí³òíèìè, àëå âñ³ âîíè ñïðÿìîâàí³ íà ñïîòâîðåííÿ ðåçóëüòàò³â íàðîäíîãî
âîëåâèÿâëåííÿ ÷åðåç âòðó÷àííÿ òèì ÷è ³íøèì ñïîñîáîì ó âñòàíîâëåíó âèáîð÷ó
ïðîöåäóðó, âèçíà÷åíó çàêîíîì (íåçàêîííå âèêîðèñòàííÿ âèáîð÷îãî áþëåòåíÿ,
ðîçãîëîøåííÿ çì³ñòó âîëåâèÿâëåííÿ, ï³äêóï ó÷àñíèêà âèáîð³â òîùî). Òàê³ âòðó-
÷àííÿ ïîñÿãàþòü ÿê íà â³ëüí³ñòü âèáîð³â, ð³âí³ñòü, òàê ³ íà ¿õ ïðÿìèé õàðàêòåð,
îñê³ëüêè “ïîñåðåäíèêîì” ì³æ ó÷àñíèêîì âèáîð÷èõ â³äíîñèí ³ ðåçóëüòàòîì âîëå-
âèÿâëåííÿ âèñòóïàº çëî÷èííå ä³ÿííÿ (òà îñîáà çëî÷èíöÿ). Çàçíà÷åíå çàïåðå÷óº
ïðàâî ãðîìàäÿíèíà áóòè “ñêëàäîâîþ” âëàäè, îñê³ëüêè çëî÷èííèì ä³ÿííÿì ì³æ
âîëåâèÿâëåííÿì ³ éîãî ðåçóëüòàòîì ïîðóøóºòüñÿ ñîö³àëüíèé çâ’ÿçîê. Â³äïîâ³äíî
â³äíîñèíè ó ñôåð³ íàðîäíîãî âîëåâèÿâëåííÿ ÿê óçàãàëüíþþ÷å ïîíÿòòÿ, ùî îõîïëþº
ö³ííîñò³ íàðîäîâëàääÿ, ïðîöåäóðè ³ ïîðÿäêè éîãî ðåàë³çàö³¿, çàçíàþòü øêîäè
÷åðåç òàêå íåïðèðîäíå âòðó÷àííÿ, ïðè öüîìó í³âåëþºòüñÿ ñàìà ³äåÿ íàðîäíîãî
ôîðìóâàííÿ âëàäè.

Ìîæåìî ï³äñóìóâàòè íàø îãëÿä ³ çðîáèòè âèñíîâîê, ùî áðàê íàóêîâèõ íà-
ïðàöþâàíü ó íàïðÿì³ âèçíà÷åííÿ ïîíÿòòÿ çëî÷èíó çàçíà÷åíîãî âèäó óíåìîæëèâëþº
çì³ñòîâí³ íàóêîâ³ äèñêóñ³¿ ç öüîãî ïðèâîäó. Ç ïðîàíàë³çîâàíîãî ìàòåð³àëó âáà÷àºòüñÿ,
ùî çäåá³ëüøîãî âèçíà÷åííÿ àíàë³çîâàíèõ ïîñÿãàíü çä³éñíþºòüñÿ ÷åðåç îçíàêè
ïîíÿòòÿ çëî÷èíó, ïåðåäáà÷åí³ ó ÷. 1 ñò. 11 ÊÊ Óêðà¿íè. Òàêîæ âèçíà÷åííÿ îá’ºêòà
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öèõ ïîñÿãàíü çä³éñíþºòüñÿ ÷åðåç éîãî êëàñè÷íå ðîçóì³ííÿ – âîíè ïîñÿãàþòü íà
ñóñï³ëüí³ â³äíîñèíè (ùî â³äïîâ³äàº ñó÷àñí³é òåîð³¿ êðèì³íàëüíîãî ïðàâà).  Çàñòî-
ñóâàííÿ ïðèéìåííèêà “ïðîòè” ó íàçâ³ ðîçä³ëó V ÊÊÓ â³äïîâ³äàº ëîã³ö³ ïîáóäîâè
ñòðóêòóðè Îñîáëèâî¿ ÷àñòèíè â³ò÷èçíÿíîãî Êðèì³íàëüíîãî çàêîíó, äîçâîëÿþ÷è
îáìåæèòè êîëî çëî÷èí³â ïðîòè ÿê³ñíî¿ ãðóïè ïðàâ âèäîâèì îá’ºêòîì, íà ÿêèé
âîíè ïîñÿãàþòü.

Ñïèðàþ÷èñü íà ïðîâåäåíèé àíàë³ç îçíàê ³ çì³ñòó çëî÷èí³â ïðîòè âèáîð÷èõ
ïðàâ ãðîìàäÿí, ìîæåìî âèâåñòè ñâîº áà÷åííÿ ïîíÿòòÿ öüîãî çëî÷èíó ³ çàïðîïî-
íóâàòè ï³ä çëî÷èíàìè ïðîòè âèáîð÷èõ ïðàâ ãðîìàäÿí ðîçóì³òè ñóñï³ëüíî íåáåçïå÷í³,
êðèì³íàëüíî-ïðîòèïðàâí³, óìèñí³ ä³ÿííÿ, â÷èíåí³ ñóá’ºêòàìè öèõ çëî÷èí³â ³ç âèêî-
ðèñòàííÿì îáñòàíîâêè ¿õ ñêîºííÿ, ÿê³ ïîñÿãàþòü íà îõîðîíþâàí³ êðèì³íàëüíèì
çàêîíîì â³äíîñèíè ó ñôåð³ íàðîäíîãî âîëåâèÿâëåííÿ, ùî çàáåçïå÷óþòü ôóíêö³îíó-
âàííÿ çáàëàíñîâàíî¿ ñèñòåìè ôîðìóâàííÿ âëàäè, òà çàâäàþòü öèì â³äíîñèíàì øêîäè.
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THE CONCEPT AND CHARACTERISTICS OF CRIMINAL OFFENCES
AGAINST ELECTORAL RIGHTS

Moving to constitutional recognition of the people of Ukraine as the only source
of power, the author stresses the importance of ensuring the electoral rights of citizens
as one of the guarantees of the development of the statehood of Ukraine and political
stability in society. The importance of criminal-legal protection of the relations that
develop in the sphere of people’s will reflected in its non-material manifestation, in
particular, in the preservation of the integrity of electoral relations and connections
of a citizen with the state.

It is noted, that proper criminal-legal protection of certain social relations
possible on condition of understanding the concept and features of crimes that
encroach upon them. It is also noted, that the formulation of the concept of crimes
against the electoral rights of citizens is important in view of the fact that it creates
the possibility of distinguishing between crimes against the electoral rights of citizens
from similar administrative torts. In order to achieve this goal, the study analyzed the
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scientific and legal literature and studied the views of specialists on this problem. The
basic signs which determine criminal encroachments on citizens’ suffrage rights are
allocated. Because of their subjective and objective components it is determined that
the crimes of this type are always deliberate and encroaching on the relations in the
sphere of people’s will, distorting the results of people’s will because of the destruction
of social ties between the sent will and its result.

On the basis of the analysis of signs and content of the criminal acts directed on
infringement of an order of national will, the author has formulated the vision of
concept of crimes against voting rights of citizens, by which it proposes to understand
socially dangerous, criminally wrongful, intentional acts committed by the subjects of
these crimes with the use of the environment of committing, encroaching on the
relations protected by the criminal law in the sphere of people’s will, ensuring the
functioning of the balanced system of formation of power, and causes harm to these
relations.

Keywords: elections, electoral rights, electoral process, crime, criminal offences
against electoral rights, criminal legislation.
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