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Ñòàòòÿ ïðèñâÿ÷åíà îñîáëèâîñòÿì óïðàâë³ííÿ ö³ííèìè ïàïåðàìè â Óêðà¿í³.
Ðîçãëÿíóòî ïîíÿòòÿ “ä³ÿëüí³ñòü ç óïðàâë³ííÿ ö³ííèìè ïàïåðàìè” òà “äîãîâ³ð
óïðàâë³ííÿ ö³ííèìè ïàïåðàìè”.

Ï³ä ÷àñ ïðîâåäåíîãî àíàë³çó áóëî âèîêðåìëåíî õàðàêòåðí³ ðèñè äîãîâîðó óï-
ðàâë³ííÿ ö³ííèìè ïàïåðàìè, êð³ì òîãî, çðîáëåíî âèñíîâîê, ùî óïðàâë³ííÿ ö³ííèìè
ïàïåðàìè – öå ðèçèêîâà, ï³äïðèºìíèöüêà ä³ÿëüí³ñòü, ùî çä³éñíþºòüñÿ íà çàñàäàõ
îñîáëèâî¿ äîâ³ðè òà ïðîôåñ³éí³é îïëàòí³é îñíîâ³ âèêëþ÷íèì êîëîì ñóá’ºêò³â, ÿêà
ïåðåäáà÷àº óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ³íøèìè ô³íàíñîâèìè ³íñòðóìåíòàìè
òà ãðîøîâèìè êîøòàìè, ïðèçíà÷åíèìè äëÿ ³íâåñòóâàííÿ â ö³íí³ ïàïåðè é ³íø³
ô³íàíñîâ³ ³íñòðóìåíòè íà êîðèñòü âèãîäîíàáóâà÷à.

Êëþ÷îâ³ ñëîâà: ö³íí³ ïàïåðè, óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, äîãîâ³ð íà óï-
ðàâë³ííÿ ö³ííèìè ïàïåðàìè, ñóòí³ñòü óïðàâë³ííÿ ö³ííèìè ïàïåðàìè.

Óïðàâë³ííÿ ö³ííèìè ïàïåðàìè â Óêðà¿í³ ìàº ñïåöèô³÷íå ïðàâîâå ðåãóëþ-
âàííÿ, ÿêå íà ïðàêòèö³ ïðèçâîäèòü äî íåîäíîçíà÷íîãî òðàêòóâàííÿ äîãîâîðó óï-
ðàâë³ííÿ ö³ííèìè ïàïåðàìè, éîãî ³ñòîòíèõ óìîâ, à òàêîæ ïðàâ òà îáîâ’ÿçê³â
ñòîð³í.

Ó çâ’ÿçêó ç³ çá³ëüøåííÿì ïåðåäà÷³ ö³ííèõ ïàïåð³â â óïðàâë³ííÿ, äîñë³äæóâàíà
ïðîáëåìàòèêà íàáóâàº ñâîº¿ àêòóàëüíîñò³.

Ïðîáëåìí³ ïèòàííÿ, ïîâ’ÿçàí³ ç óïðàâë³ííÿì ö³ííèìè ïàïåðàìè, áóëè ïðåä-
ìåòîì äîñë³äæåííÿ Áåíåâîëåíñüêî¿ Ç.Å., Áóÿäæè Ã.Â., Âåíåäèêòîâî¿ ².Â., Ãðåéä³-
íà Î.²., Çàéöåâà Î.Ð., Ìàéäàíèêà Ð.À., Ñëþñàðåâñüêîãî Ì.Ì., Ñîëîâéîâà À.Ì.,
Õðîìóøèíà Ñ.Â. òà ³í. Ïðîòå, çâàæàþ÷è íà ò³ ïðîöåñè, ùî íèí³ â³äáóâàþòüñÿ ó
ñôåð³ óïðàâë³ííÿì ö³ííèìè ïàïåðàìè, öåé ³íñòèòóò ïîòðåáóº ñâîãî ïîäàëüøîãî
äîñë³äæåííÿ òà âäîñêîíàëåííÿ.

Ìåòîþ ñòàòò³ º âèçíà÷åííÿ îñîáëèâîñòåé óïðàâë³ííÿ ö³ííèìè ïàïåðàìè Óê-
ðà¿í³.

© Ìyniuk Olena, Androsovych Victoriia, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.1(47) Issue 1(47) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(47) 2020    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2020.1(47)

119

Ãëàâà 70 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè (ñò. 1029–1045) [1] ì³ñòèòü ñòàòòþ,
ïðèñâÿ÷åíó îñîáëèâîñòÿì óïðàâë³ííÿ ö³ííèìè ïàïåðàìè (ñò. 1045 ÖÊ Óêðà¿íè),
â³äïîâ³äíî äî ÿêî¿ îñîáëèâîñò³ óïðàâë³ííÿ ö³ííèìè ïàïåðàìè âñòàíîâëþþòüñÿ
çàêîíîì.

Ãîñïîäàðñüêèé êîäåêñ Óêðà¿íè [2] âèçíà÷àº ïîñåðåäíèöòâî òîðãîâö³â ó
çä³éñíåíí³ îïåðàö³é ç ö³ííèìè ïàïåðàìè (§ 3 ãëàâè 35 ÃÊ Óêðà¿íè). ×àñòèíà
ïåðøà âêàçàíî¿ ñòàòò³ ïîñåðåäíèöüêîþ ä³ÿëüí³ñòþ ó ñôåð³ âèïóñêó òà îá³ãó ö³ííèõ
ïàïåð³â âèçíà÷àº ï³äïðèºìíèöüêó ä³ÿëüí³ñòü ñóá’ºêò³â ãîñïîäàðþâàííÿ (òîðãîâö³â
ö³ííèìè ïàïåðàìè), äëÿ ÿêèõ îïåðàö³¿ ç ö³ííèìè ïàïåðàìè ñòàíîâëÿòü âèêëþ÷íèé
âèä ¿õ ä³ÿëüíîñò³ àáî ÿêèì òàêà ä³ÿëüí³ñòü äîçâîëåíà çàêîíîì.

Â³äïîâ³äíî äî ñò. 357 ÃÊ Óêðà¿íè [2], çä³éñíåííÿ ïîñåðåäíèöüêî¿ ä³ÿëüíîñò³
ó ñôåð³ âèïóñêó òà îá³ãó ö³ííèõ ïàïåð³â äîïóñêàºòüñÿ íà îñíîâ³ ë³öåíç³¿, ùî âè-
äàºòüñÿ â ïîðÿäêó, âñòàíîâëåíîìó çàêîíîäàâñòâîì.

Ñóá’ºêòè âèêëþ÷íî¿ ïîñåðåäíèöüêî¿ ä³ÿëüíîñò³ ó ñôåð³ âèïóñêó òà îá³ãó
ö³ííèõ ïàïåð³â ìîæóòü çä³éñíþâàòè îêðåì³ âèäè ä³ÿëüíîñò³, ïîâ’ÿçàí³ ç îá³ãîì
ö³ííèõ ïàïåð³â (íàäàííÿ êîíñóëüòàö³é âëàñíèêàì ö³ííèõ ïàïåð³â òîùî).

Ñïåö³àëüíèì íîðìàòèâíî-ïðàâîâèì àêòîì, ÿêèé ðåãóëþº îòðèìàííÿ ë³öåíç³¿
íà çä³éñíåííÿ ïîñåðåäíèöüêî¿ ä³ÿëüíîñò³ ó ñôåð³ âèïóñêó òà îá³ãó ö³ííèõ ïàïåð³â
º Ïîðÿäîê òà óìîâè âèäà÷³ ë³öåíç³¿ íà ïðîâàäæåííÿ îêðåìèõ âèä³â ïðîôåñ³éíî¿
ä³ÿëüíîñò³ íà ôîíäîâîìó ðèíêó (ðèíêó ö³ííèõ ïàïåð³â), çàòâåðäæåí³ Ð³øåííÿì
Íàö³îíàëüíî¿ êîì³ñ³¿ ç ö³ííèõ ïàïåð³â òà ôîíäîâîãî ðèíêó â³ä 14.05.2013 ¹ 817.

Òàêîæ ñïåö³àëüíèìè çàêîíàìè, ÿê³ çä³éñíþþòü ïðàâîâå ðåãóëþâàííÿ óïðàâ-
ë³ííÿì ö³ííèìè ïàïåðàìè â Óêðà¿íè, º çàêîíè Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà
ôîíäîâèé ðèíîê” [3] òà “Ïðî äåðæàâíå ðåãóëþâàííÿ ðèíêó ö³ííèõ ïàïåð³â â Óê-
ðà¿í³” [4].

Â³äïîâ³äíî äî ÷. 5 ñò. 17 Çàêîíó Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà ôîíäîâèé
ðèíîê” [3] òà ï. 4 ÷. 1 ñò. 4 Çàêîíó Óêðà¿íè “Ïðî äåðæàâíå ðåãóëþâàííÿ ðèíêó
ö³ííèõ ïàïåð³â â Óêðà¿í³” [4] ä³ÿëüí³ñòü ç óïðàâë³ííÿ ö³ííèìè ïàïåðàìè – öå
ä³ÿëüí³ñòü, ÿêà ïðîâàäèòüñÿ òîðãîâöåì ö³ííèìè ïàïåðàìè â³ä ñâîãî ³ìåí³ çà
âèíàãîðîäó ïðîòÿãîì âèçíà÷åíîãî ñòðîêó íà ï³äñòàâ³ äîãîâîðó ïðî óïðàâë³ííÿ
ïåðåäàíèìè éîìó ö³ííèìè ïàïåðàìè, ³íøèìè ô³íàíñîâèìè ³íñòðóìåíòàìè òà
êîøòàìè, ïðèçíà÷åíèìè äëÿ ³íâåñòóâàííÿ â ö³íí³ ïàïåðè òà ³íø³ ô³íàíñîâ³ ³í-
ñòðóìåíòè, à òàêîæ îòðèìàíèìè ó ïðîöåñ³ óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ³íøèìè
ô³íàíñîâèìè ³íñòðóìåíòàìè ³ êîøòàìè â ³íòåðåñàõ óñòàíîâíèêà óïðàâë³ííÿ àáî
âèçíà÷åíèõ íèì òðåò³õ îñ³á.

Ïîëîæåííÿ â³ò÷èçíÿíîãî çàêîíîäàâñòâà ÷³òêî íå âèçíà÷àþòü ôîðìè ó÷àñò³
òîðãîâöÿ ö³ííèìè ïàïåðàìè â ïðàâîâ³äíîñèíàõ, ùî âèíèêàþòü íà ôîíäîâîìó
ðèíêó, çàçíà÷àþ÷è ëèøå, ùî òàêèé òîðãîâåöü ìîæå çä³éñíþâàòè îäèí ç ÷îòèðüîõ
íàâåäåíèõ íàìè âèä³â ä³ÿëüíîñò³ é ìàº îêðåñëåí³ ïîëîæåííÿìè çàêîíîäàâñòâà
ïðàâà é îáîâ’ÿçêè. Âîäíî÷àñ ïîëîæåííÿ ñòàòò³ 17 Çàêîíó Óêðà¿íè “Ïðî ö³íí³ ïà-
ïåðè òà ôîíäîâèé ðèíîê”, íà íàøå ïåðåêîíàííÿ, çàêëàäàº ïåðåäóìîâè äëÿ âèð³-
øåííÿ ïîñòàâëåíîãî ïèòàííÿ.

×àñòèíîþ âîñüìîþ çàçíà÷åíî¿ ñòàòò³ âèçíà÷åíî, ùî ïðàâî÷èíè ùîäî ö³ííèõ
ïàïåð³â ïîâèíí³ â÷èíÿòèñÿ çà ó÷àñòþ àáî ïîñåðåäíèöòâîì òîðã³âöÿ ö³ííèìè ïà-
ïåðàìè, êð³ì âèïàäê³â: ðîçì³ùåííÿ åì³òåíòîì âëàñíèõ ö³ííèõ ïàïåð³â; âèêóïó òà
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ïðîäàæó åì³òåíòîì âëàñíèõ ö³ííèõ ïàïåð³â; ïðîâåäåííÿ ðîçðàõóíê³â ³ç âèêîðè-
ñòàííÿì íååì³ñ³éíèõ ö³ííèõ ïàïåð³â; ðîçì³ùåííÿ êàçíà÷åéñüêèõ çîáîâ’ÿçàíü Óêðà¿-
íè; âíåñåííÿ ö³ííèõ ïàïåð³â äî ñòàòóòíîãî (ñêëàäåíîãî) êàï³òàëó þðèäè÷íèõ îñ³á;
äàðóâàííÿ ö³ííèõ ïàïåð³â; ñïàäêóâàííÿ òà ïðàâîíàñòóïíèöòâà ö³ííèõ ïàïåð³â;
â÷èíåííÿ ïðàâî÷èí³â, ïîâ’ÿçàíèõ ³ç âèêîíàííÿì ñóäîâèõ ð³øåíü; â÷èíåííÿ ïðà-
âî÷èí³â ó ïðîöåñ³ ïðèâàòèçàö³¿ [3].

Ïðè öüîìó, â³äïîâ³äíî äî ÷àñòèíè äåâ’ÿòî¿ íàâåäåíî¿ ñòàòò³ çàçíà÷åíîãî Çàêîíó,
ïðàâî÷èíè ùîäî ö³ííèõ ïàïåð³â, â÷èíåí³ áåç ó÷àñò³ (ïîñåðåäíèöòâà) òîðãîâöÿ
ö³ííèìè ïàïåðàìè, êð³ì âèïàäê³â, ïåðåäáà÷åíèõ ÷àñòèíîþ âîñüìîþ ö³º¿ ñòàòò³, º
í³ê÷åìíèìè [3].

Òàêèì ÷èíîì, íà íàøó äóìêó, çàêîíîäàâåöü âèçíà÷èâ äâ³ îñíîâ³ ôîðìè
ó÷àñò³ òîðã³âöÿ ö³ííèìè ïàïåðàìè â ãîñïîäàðñüêèõ ïðàâîâ³äíîñèíàõ ç ïðèâîäó
ö³ííèõ ïàïåð³â – öå, âëàñíå, ó÷àñòü é ïîñåðåäíèöòâî. Ïðè öüîìó íåîáõ³äíî áðàòè
äî óâàãè òó îáñòàâèíó, ùî ïîíÿòòÿ “ó÷àñòü òîðã³âöÿ ö³ííèìè ïàïåðàìè â ãîñïî-
äàðñüêèõ ïðàâîâ³äíîñèíàõ” ïåðåäáà÷àº ðîçãëÿä òîðã³âöÿ ç ïîãëÿäó îá’ºêòà ïðà-
âîâ³äíîñèí, ÿêèì º ö³íí³ ïàïåðè. Òîáòî çà óìîâè, ùî òîðã³âëÿ ïåðåäáà÷àº
ä³ÿëüí³ñòü ³ç ïðèâîäó çàáåçïå÷åííÿ âèïóñêó, â³ä÷óæåííÿ é óïðàâë³ííÿ ö³ííèìè
ïàïåðàìè, öå îçíà÷àº, ùî òîðã³âåöü ö³ííèìè ïàïåðàìè, ÿê, âëàñíå, òîðã³âåöü, âè-
ñòóïàº ëèøå â ãîñïîäàðñüêèõ ïðàâîâ³äíîñèíàõ, ùî ïîâ’ÿçàí³ ç âó÷èíåííÿ òàêèõ
îïåðàö³é. Ó âèïàäêó æ, êîëè òîðã³âåöü ö³ííèõ ïàïåð³â âèñòóïàº â ïðàâîâ³äíîñèíàõ,
íå ïîâ’ÿçàíèõ ³ç éîãî ñòàòóñîì òîðã³âöÿ, â³í º çâè÷àéíèì ñóá’ºêòîì ãîñïîäàðñüêîãî
ïðàâà ³ ãîñïîäàðñüêèõ ïðàâîâ³äíîñèí.

Áóÿäæè Ã.Â. çàçíà÷àº, ùî äî õàðàêòåðíèõ ðèñ óïðàâë³ííÿ ö³ííèìè ïàïåðàìè
ìîæíà â³äíåñòè:

1. Óïðàâë³ííÿ ö³ííèìè ïàïåðàìè º ïðîôåñ³éíîþ ä³ÿëüí³ñòþ, ùî ìîæå çä³é-
ñíþâàòèñÿ âèêëþ÷íî òîðãîâöÿìè ö³ííèìè ïàïåðàìè, ÿê³ îòðèìàëè â³äïîâ³äíó ë³-
öåíç³þ [5, ñ. 9]. Ç öüîãî ïðèâîäó Ãðåéä³í Î.². çàçíà÷àº, ùî “òîðãîâöåì ö³ííèìè
ïàïåðàìè ìîæå áóòè þðèäè÷íà îñîáà-ïðîôåñ³éíèé ó÷àñíèê ôîíäîâîãî ðèíêó,
çàñíîâàíà ó ôîðì³ ãîñïîäàðñüêîãî òîâàðèñòâà, äëÿ ÿêî¿ îïåðàö³¿ ç ö³ííèìè ïàïåðàìè
ñòàíîâëÿòü âèêëþ÷íèé âèä ¿¿ ä³ÿëüíîñò³, ùî ìàº â³äîáðàæàòèñÿ â ¿¿ óñòàíîâ÷îìó
äîêóìåíò³” [6, ñ. 342].

Îáìåæåííÿ êîëà ñóá’ºêò³â, ÿê³ ìàþòü çä³éñíþâàòè óïðàâë³ííÿ ö³ííèìè
ïàïåðàìè, º õàðàêòåðíèì äëÿ á³ëüøîñò³ êðà¿í ç îãëÿäó íà ï³äâèùåíó ðèçèêîâàí³ñòü
áóäü-ÿêèõ îïåðàö³é íà ðèíêó ö³ííèõ ïàïåð³â, à òàêîæ íåîáõ³äí³ñòü ìàòè ñïåö³àëüí³
çíàííÿ òà äîñâ³ä ó ö³é ñôåð³. Ïîòð³áíî òàêîæ çâåðíóòè óâàãó íà îäíó âàæëèâó
äåòàëü. Êîëè éäåòüñÿ ïðî óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ÿê ïðàâèëî, ìàþòü íà
óâàç³ åì³ñ³éí³ ö³íí³ ïàïåðè. Ïðîòå Çàêîí Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà ôîíäîâèé
ðèíîê” [3] ïåðåäáà÷àº ³ñíóâàííÿ é íååì³ñ³éíèõ ö³ííèõ ïàïåð³â, çîêðåìà âåêñåë³â,
êîíîñàìåíò³â, äåïîçèòíèõ òà îùàäíèõ ñåðòèô³êàò³â. Ó çâ’ÿçêó ³ç öèì ïîñòàº ïèòàííÿ:
÷è ìîæëèâà ïåðåäà÷à íååì³ñ³éíèõ ö³ííèõ ïàïåð³â â óïðàâë³ííÿ òà ÷è ïîøèðþþòüñÿ
íà íèõ îáìåæåííÿ ùîäî îñîáè óïðàâèòåëÿ òà ³íø³ âèìîãè.

Òàê, Íåäîïðÿäêî Þ.Â. ââàæàº, ùî “âèïóñê â îá³ã íååì³ñ³éíèõ ö³ííèõ ïàïåð³â
íå ïîâ’ÿçóºòüñÿ ³ç ïîëîæåííÿì Çàêîíó Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà ôîíäîâèé
ðèíîê”. Âíàñë³äîê öüîãî âèäà÷à íååì³ñ³éíèõ ö³ííèõ ïàïåð³â íå âèìàãàº äîòðèìàííÿ
ïðîöåäóðè åì³ñ³¿, íå âèìàãàº í³ÿêèõ ïðîñïåêò³â åì³ñ³¿, ðåºñòðàö³¿ âèïóñê³â ³
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çàòâåðäæåííÿ çâ³ò³â ïðî ï³äñóìêè åì³ñ³¿. Íå ïîòð³áíî ïóáë³÷íîãî ðîçêðèòòÿ
³íôîðìàö³¿ ïðî âèäàí³ ö³íí³ ïàïåðè. Â³äòàê âèäà÷à íååì³ñ³éíèõ ö³ííèõ ïàïåð³â íå
ïîòðåáóº ç áîêó äåðæàâè êîíòðîëþ ó ôîðì³ ðåºñòðàö³¿” [8, ñ. 81]. Ó çâ’ÿçêó ç öèì
ìè ï³äòðèìóºìî äóìêó, ùî íååì³ñ³éí³ ö³íí³ ïàïåðè ìîæóòü ïåðåäàâàòèñÿ â óïðàâ-
ë³ííÿ, ÿê ³ áóäü-ÿêå ³íøå íå âèëó÷åíå ç öèâ³ëüíîãî îá³ãó ìàéíî, íàä³ëåíå çäàòí³ñòþ
äî â³äîêðåìëåííÿ òà ³äåíòèô³êàö³¿. Âîäíî÷àñ óïðàâèòåëåì íååì³ñ³éíèõ ö³ííèõ ïà-
ïåð³â ìîæå âèñòóïàòè áóäü-ÿêèé ñóá’ºêò ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³ â ñèëó çà-
ãàëüíî¿ âêàç³âêè ñò. 1033 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè.

2. Ïîíÿòòÿ “óïðàâë³ííÿ ö³ííèìè ïàïåðàìè” º çá³ðíèì òà ïåâíîþ ì³ðîþ
óìîâíèì ïîíÿòòÿì, îñê³ëüêè âêëþ÷àº ó ñåáå óïðàâë³ííÿ:

à) âëàñíå ö³ííèìè ïàïåðàìè, ïåðåë³ê ÿêèõ âèçíà÷åíî Ðîçä³ëîì ²² Çàêîíó
Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà ôîíäîâèé ðèíîê” â³ä 23.02.2006 ¹ 3480-IV [3];

á) ³íøèìè ô³íàíñîâèìè ³íñòðóìåíòàìè, äî ÿêèõ íàëåæàòü ñòðîêîâ³ êîíòðàêòè
(ô’þ÷åðñè), â³äñîòêîâ³ ñòðîêîâ³ êîíòðàêòè (ôîðâàðäè), ñòðîêîâ³ êîíòðàêòè íà
îáì³í (íà ïåâíó äàòó â ìàéáóòíüîìó) ó ðàç³ çàëåæíîñò³ ö³íè â³ä â³äñîòêîâî¿ ñòàâ-
êè, âàëþòíîãî êóðñó àáî ôîíäîâîãî ³íäåêñó (â³äñîòêîâ³, êóðñîâ³ ÷è ³íäåêñí³ ñâîïè),
îïö³îíè, ùî äàþòü ïðàâî íà êóï³âëþ àáî ïðîäàæ áóäü-ÿêîãî ³ç çàçíà÷åíèõ ô³íàíñî-
âèõ ³íñòðóìåíò³â, ó òîìó ÷èñë³ òèõ, ùî ïåðåäáà÷àþòü ãðîøîâó ôîðìó îïëàòè
(êóðñîâ³ òà â³äñîòêîâ³ îïö³îíè);

â) ãðîøîâèìè êîøòàìè, ïðèçíà÷åíèìè äëÿ ³íâåñòóâàííÿ â ö³íí³ ïàïåðè òà
³íø³ ô³íàíñîâ³ ³íñòðóìåíòè;

ã) îòðèìàíèìè ó ïðîöåñ³ óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ³íøèìè ô³íàíñîâèìè
³íñòðóìåíòàìè ³ êîøòàìè.

3. Òåðì³í “óïðàâë³ííÿ” ïåðåäáà÷àº â÷èíåííÿ óïðàâèòåëåì àêòèâíèõ þðèäè÷íèõ
³ ôàêòè÷íèõ ä³é, ñïðÿìîâàíèõ íà ³íâåñòóâàííÿ ïåðåäàíèõ ö³ííèõ ïàïåð³â ç ìåòîþ
çáåðåæåííÿ àáî çá³ëüøåííÿ ¿õ âàðòîñò³ òà îòðèìàííÿ ïðèáóòêó.

4. Óïðàâë³ííÿ ö³ííèìè ïàïåðàìè çä³éñíþºòüñÿ â³ä ³ìåí³ òîðãîâöÿ, àëå â
³íòåðåñàõ óñòàíîâíèêà óïðàâë³ííÿ àáî âèçíà÷åíèõ íèì òðåò³õ îñ³á, ùî ïîâíîþ
ì³ðîþ â³äïîâ³äàº êîíöåïö³¿ óïðàâë³ííÿ ìàéíîì â Óêðà¿í³.

5. Ç îãëÿäó íà ñïåöèô³êó ôóíêö³îíóâàííÿ ôîíäîâîãî ðèíêó, óïðàâë³ííÿ
ö³ííèìè ïàïåðàìè íàëåæèòü äî ðèçèêîâàíî¿ ä³ÿëüíîñò³.

6. Öåé âèä ä³ÿëüíîñò³ ïåðåäáà÷àº íàÿâí³ñòü îñîáëèâî¿ äîâ³ðè óñòàíîâíèêà äî
óïðàâèòåëÿ, îñê³ëüêè óñòàíîâíèê, ÿê ïðàâèëî, íå º ïðîôåñ³îíàëîì íà ðèíêó
ö³ííèõ ïàïåð³â, à òîìó â³í íå ìîæå ñàìîñò³éíî ïðèéìàòè âèâàæåí³ ð³øåííÿ â ÷à-
ñòèí³ óïðàâë³ííÿ ö³ííèìè ïàïåðàìè. Ó òàê³é ñèòóàö³¿ óñòàíîâíèê ìàº ïîâíîþ ì³-
ðîþ äîâ³ðÿòè óïðàâèòåëþ òà ïðèñëóõàòèñÿ äî éîãî ïîðàä, ïîêëàäàþ÷èñü íà éîãî
ïðîôåñ³éí³ñòü, äîáðîñîâ³ñí³ñòü ³ ïîðÿäí³ñòü. Ñâîºþ ÷åðãîþ òîðãîâåöü ö³ííèìè
ïàïåðàìè çîáîâ’ÿçàíèé âèêîíóâàòè äîðó÷åííÿ êë³ºíò³â çà äîãîâîðàìè ïðî
óïðàâë³ííÿ ö³ííèìè ïàïåðàìè íà íàéâèã³äí³øèõ äëÿ êë³ºíòà óìîâàõ.

Âàðòî çàóâàæèòè, ùî ÷èííå çàêîíîäàâñòâî Óêðà¿íè íå ì³ñòèòü âèçíà÷åííÿ
ïîíÿòòÿ “äîãîâ³ð óïðàâë³ííÿ ö³ííèìè ïàïåðàìè”, ÿêå áè ïîâíîþ ì³ðîþ ðîçêðèâàëî
éîãî ñóòü. ªäèíå çàêîíîäàâ÷å âèçíà÷åííÿ ïîíÿòòÿ çàçíà÷åíîãî äîãîâîðó, ùî
ì³ñòèòüñÿ ó Ð³øåíí³ Äåðæàâíî¿ êîì³ñ³¿ ç ö³ííèõ ïàïåð³â òà ôîíäîâîãî ðèíêó,
ÿêèì çàòâåðäæåí³ “Ïðàâèëà (óìîâè) çä³éñíåííÿ ä³ÿëüíîñò³ ç òîðã³âë³ ö³ííèìè
ïàïåðàìè: áðîêåðñüêî¿ ä³ÿëüíîñò³, äèëåðñüêî¿ ä³ÿëüíîñò³, àíäåððàéòèíãó,
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óïðàâë³ííÿ ö³ííèìè ïàïåðàìè” â³ä 12 ãðóäíÿ 2006 ðîêó ¹ 1449 [8], íà äóìêó
íàóêîâö³â, ì³ñòèòü íåòî÷íîñò³, à òîìó ï³ääàâàëîñÿ êðèòèö³.

Â³äïîâ³äíî äî àáç. 12 ðîçä³ëó II âêàçàíîãî Ð³øåííÿ ¹ 1449 [8], äîãîâ³ð ïðî
óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ³íøèìè ô³íàíñîâèìè ³íñòðóìåíòàìè òà ãðîøîâèìè
êîøòàìè, ïðèçíà÷åíèìè äëÿ ³íâåñòóâàííÿ â ö³íí³ ïàïåðè òà ³íø³ ô³íàíñîâ³
³íñòðóìåíòè, – äîãîâ³ð, çà ÿêèì îäíà ñòîðîíà (óñòàíîâíèê óïðàâë³ííÿ) ïåðåäàº
äðóã³é ñòîðîí³ (óïðàâèòåëåâ³) íà ïåâíèé ñòðîê îá’ºêò (îá’ºêòè) óïðàâë³ííÿ â
³íòåðåñàõ óñòàíîâíèêà óïðàâë³ííÿ àáî âèçíà÷åíèõ íèì òðåò³õ îñ³á çà âèíàãîðîäó.

Ââàæàºìî, ùî õàðàêòåðíèìè ðèñàìè äîãîâîðó óïðàâë³ííÿ ö³ííèìè ïàïåðàìè
º:

1. Äîãîâ³ð óïðàâë³ííÿ ö³ííèìè ïàïåðàìè º ñòðîãî ôîðìàë³çîâàíèì, îñê³ëüêè
÷èííå çàêîíîäàâñòâî Óêðà¿íè âñòàíîâëþº ÷³òê³ òåõí³÷í³ âèìîãè äî äîãîâîð³â
öüîãî âèäó òà ïåðåäáà÷àº ö³ëó íèçêó ³ñòîòíèõ óìîâ. Çîêðåìà, Ð³øåííÿì ¹ 1449
[8] âèçíà÷åí³ ³ñòîòí³ óìîâè äîãîâîð³â, ùî º ñï³ëüíèìè äëÿ òîðãîâö³â ö³ííèìè
ïàïåðàìè ïðè óêëàäåíí³ ð³çíèõ âèä³â äîãîâîð³â, çîêðåìà äîãîâîð³â óïðàâë³ííÿ
ö³ííèìè ïàïåðàìè.

2. ßê âêàçàíî âèùå, óïðàâë³ííÿ ö³ííèìè ïàïåðàìè º ðèçèêîâàíîþ ä³ÿëüí³ñòþ,
ùî äàº ï³äñòàâè äëÿ â³äíåñåííÿ äîãîâîðó óïðàâë³ííÿ ö³ííèìè ïàïåðàìè äî àëåà-
òîðíèõ äîãîâîð³â àáî, ³íøèìè ñëîâàìè, äî “ðèçèêîâàíèõ ïðàâî÷èí³â”. Äëÿ òàêèõ
äîãîâîð³â õàðàêòåðíîþ îçíàêîþ º íàÿâí³ñòü àëåàòîðíîãî ðèçèêó, ÿêèé ó ë³òåðàòóð³
âèçíà÷àºòüñÿ ÿê “çàñíîâàíèé íà îçíàö³ àëåàòîðíîñò³ åëåìåíò ïðàâî÷èí³â ï³ä îñîáëèâó
óìîâó ó âèãëÿä³ éìîâ³ðíîñò³ íàñòàííÿ “ïîä³¿, ïðî ÿêó çîâñ³ì íåâ³äîìî, íàñòàíå
âîíà ÷è íå íàñòàíå”, àáî ïîä³¿ íåâ³äâîðîòíî¿, “àëå ìîìåíò íàñòàííÿ ÿêî¿ íå ìîæå
áóòè ç òî÷í³ñòþ âèçíà÷åíèé”, òîáòî “âèïàäêó àáî íåâèçíà÷åíî¿ ïîä³¿” [9, ñ. 89–90].

3. Äîãîâ³ð óïðàâë³ííÿ ö³ííèìè ïàïåðàìè º ðåàëüíèì äîãîâîðîì, ùî âèïëèâàº
ç ï. 5 òà 6 Ðîçä³ëó Õ² Ð³øåííÿ ¹ 1149 [8], äå áåçïîñåðåäíüî ïåðåäáà÷åíî, ùî
ïðàâà òà îáîâ’ÿçêè óïðàâèòåëÿ ç óïðàâë³ííÿ ïåðåäàíèìè éîìó ö³ííèìè ïàïåðàìè
âèíèêàþòü ç ìîìåíòó ¿õ îòðèìàííÿ óïðàâèòåëåì àáî ç ìîìåíòó ¿õ çàðàõóâàííÿ íà
ðàõóíîê ó ö³ííèõ ïàïåðàõ óñòàíîâíèêà óïðàâë³ííÿ, êåðóþ÷èì ÿêîãî (ðàõóíêó ó
ö³ííèõ ïàïåðàõ) º óïðàâèòåëü, àáî ç ìîìåíòó âèçíà÷åííÿ óïðàâèòåëÿ êåðóþ÷èì
ðàõóíêîì ó ö³ííèõ ïàïåðàõ óñòàíîâíèêà óïðàâë³ííÿ, íà ÿêîìó (ðàõóíêó ó ö³ííèõ
ïàïåðàõ) âæå îáë³êîâóþòüñÿ ö³íí³ ïàïåðè, ùî ïåðåäàþòüñÿ â óïðàâë³ííÿ. Ó ðàç³
ïåðåäà÷³ â óïðàâë³ííÿ ãðîøîâèõ êîøò³â ó ãîò³âêîâ³é ôîðì³ ÷åðåç êàñó óïðàâèòåëÿ
ìîìåíòîì ¿õ îòðèìàííÿ ââàæàºòüñÿ ìîìåíò âèäà÷³ óïðàâèòåëåì óñòàíîâíèêó
óïðàâë³ííÿ êàñîâîãî îðäåðà àáî ³íøîãî äîêóìåíòà. ßêùî æ â óïðàâë³ííÿ ïåðå-
äàþòüñÿ ãðîøîâ³ êîøòè ó áåçãîò³âêîâ³é ôîðì³, ìîìåíòîì îòðèìàííÿ ââàæàºòüñÿ
ìîìåíò ¿õ çàðàõóâàííÿ íà îêðåìèé ïîòî÷íèé ðàõóíîê óïðàâèòåëÿ.

4. Äîãîâ³ð óïðàâë³ííÿ ö³ííèìè ïàïåðàìè ìîæå ïåðåäáà÷àòè âèíèêíåííÿ â
óïðàâèòåëÿ ïðàâà äîâ³ð÷î¿ âëàñíîñò³ íà ïåðåäàí³ ö³íí³ ïàïåðè, ³íø³ ô³íàíñîâ³ ³í-
ñòðóìåíòè òà ãðîøîâ³ êîøòè (÷. 5 ñò. 17 Çàêîíó Óêðà¿íè “Ïðî ö³íí³ ïàïåðè òà
ôîíäîâèé ðèíîê” [3]).

Íà ï³äñòàâ³ çàçíà÷åíîãî âèùå ìîæíà çðîáèòè âèñíîâêè, ùî óïðàâë³ííÿ
ö³ííèìè ïàïåðàìè – öå ðèçèêîâà, ï³äïðèºìíèöüêà ä³ÿëüí³ñòü, ùî çä³éñíþºòüñÿ
íà çàñàäàõ îñîáëèâî¿ äîâ³ðè òà ïðîôåñ³éí³é îïëàòí³é îñíîâ³ âèêëþ÷íèì êîëîì
ñóá’ºêò³â, ÿêà ïåðåäáà÷àº óïðàâë³ííÿ ö³ííèìè ïàïåðàìè, ³íøèìè ô³íàíñîâèìè
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³íñòðóìåíòàìè òà ãðîøîâèìè êîøòàìè, ïðèçíà÷åíèìè äëÿ ³íâåñòóâàííÿ â ö³íí³
ïàïåðè é ³íø³ ô³íàíñîâ³ ³íñòðóìåíòè íà êîðèñòü âèãîäîíàáóâà÷à.
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FEATURES OF SECURITIES MANAGEMENT IN UKRAINE

The article has been devoted to the characteristics of securities management
activity in Ukraine. It has been considered the concept of “management of securities”
referring to the activities carried out by a securities investments adviser on its own
behalf, for a remuneration over a certain period on the basis of a “Securities management
agreement” on transferred securities and/or other financial instruments and funds
intended for investment in securities papers and other financial instruments; and for
a remuneration received under management of securities and other financial instruments
and funds on behalf of investor or designated third parties.

In the paper characteristic features of the term securities management activity
have been defined as follows:

– Securities management is a professional activity that can be carried out
exclusively by securities traders having received the appropriate license;

– The concept of the “securities management” activity is a general and to a
certain extent conditional one, since it includes the management of both securities
and other financial instruments and funds;

– The term “management” implies the performance of active legal and actual
actions by the investments adviser to manage the transferred securities in a way to
maintain and/or increase their value and profit;

– Securities are managed on behalf of a trader, but in the interests of the
investor or designated third parties, fully corresponding to the concept of property
management in Ukraine;
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– Securities management refers to the risky “activities”;
– This type of activity involves the presence of a special trust between the

investor and the investments adviser.
Moreover, in the paper it has been analyzed the concept of “Securities management

agreement” and determined that the Securities management agreement and moneys
designated for investment in securities and other financial instruments is a formal
agreement whereby one party (the investor) transfers to another party (the investment
adviser) an object(s) of control for a certain period of time, to act in the interests of
the investor or designated third party for a fee.

In the course of the analysis, the characteristic features of the “Securities
management agreement” have been highlighted as follows: it is strictly formalized; it
is non-binding and/or risky; it is a real pact; it may confer to the investment advisor
a right of beneficial ownership for the transferred securities, other financial instruments,
and cash.

Keywords: securities, securities management, securities management agreement,
essence of securities management
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