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ÇÀÊÎÍÎÄÀÂÑÒÂÀ ÓÊÐÀ¯ÍÈ ÒÀ ªÂÐÎÏÅÉÑÜÊÎÃÎ
ÑÎÞÇÓ

Ñòàòòÿ ïðèñâÿ÷åíà àíàë³çó ïðàâîâîãî ðåãóëþâàííÿ çàñîá³â ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó òîâàð³â òà ïîñëóã â Óêðà¿í³ òà ªâðîïåéñüêîìó
Ñîþç³. Ç ìåòîþ âðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí ùîäî íàáóòòÿ òà çä³éñíåííÿ
çàõèñòó ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ íà òîðãîâåëüí³ ìàðêè, ãåîãðàô³÷í³ çàçíà-
÷åííÿ òà êîìåðö³éí³ (ô³ðìîâ³) íàéìåíóâàííÿ ÿê çàñîáè âèêîðèñòàííÿ ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó, òîâàð³â òà ïîñëóã ïîñòàº ïîòðåáà ó ïðèéíÿòò³
ñïåö³àëüíîãî çàêîíîäàâ÷îãî àêòà, ÿêèé áè ðåãóëþâàâ çàçíà÷åí³ â³äíîñèíè.

Êëþ÷îâ³ ñëîâà: çàñîáè ³íäèâ³äóàë³çàö³¿ ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó òîâàð³â
òà ïîñëóã, ïðàâîâå ðåãóëþâàííÿ, çàêîíîäàâñòâî Óêðà¿íè òà ªâðîïåéñüêîãî Ñîþçó,
ïîð³âíÿëüíà õàðàêòåðèñòèêà.

Ïîñèëåííÿ êîíêóðåíö³¿ ì³æ ï³äïðèºìöÿìè, ùî ïðàöþþòü â îäí³é àáî ñóì³æ-
íèõ ãàëóçÿõ, ïðèçâîäèòü äî çðîñòàííÿ çíà÷åííÿ òà ðîë³ ñïåö³àëüíèõ ³äåíòèô³êàòîð³â,
ÿê³ âèêîðèñòîâóþòüñÿ âèðîáíèêàìè äëÿ â³äîêðåìëåííÿ òà ³íäèâ³äóàë³çàö³¿ ñåáå
òà ðåçóëüòàò³â ñâîº¿ ä³ÿëüíîñò³. Òàêèìè ³äåíòèô³êàòîðàìè º çàñîáè ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó, òîâàð³â òà ïîñëóã. Îñòàíí³ì ÷àñîì ó íàö³îíàëüíîìó
çàêîíîäàâñòâ³ ñïîñòåð³ãàºòüñÿ òåíäåíö³ÿ äî ñòâîðåííÿ íîâîãî ïðàâîâîãî ³íñòèòóòó
äëÿ òâîð÷èõ ðåçóëüòàò³â, à ñàìå ³íñòèòóòó ³íäèâ³äóàë³çàö³¿.

Àíàë³ç ñòàíó çàêîíîäàâ÷î¿ ðåãëàìåíòàö³¿ ïðàâîâî¿ îõîðîíè òîðãîâåëüíèõ
ìàðîê, ãåîãðàô³÷íèõ çàçíà÷åíü òà ô³ðìîâèõ íàéìåíóâàíü ñâ³ä÷èòü ïðî â³äñóòí³ñòü
ö³ë³ñíîãî, óçãîäæåíîãî çàêîíîäàâ÷îãî ðåãóëþâàííÿ çàñîá³â ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó, òîâàð³â òà ïîñëóã.

Ñåðåä çàñîá³â ³íäèâ³äóàë³ç³ö³¿ ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó òîâàð³â òà ïîñëóã
ñë³ä âèä³ëèòè òîðãîâåëüíó ìàðêó, ÿêà íàäàº íàì ìîæëèâ³ñòü â³äð³çíèòè òîâàðè òà
ïîñëóãè, îäíèõ ñóá’ºêò³â â³ä ³íøèõ é âèçíàºòüñÿ â óñüîìó ñâ³ò³ íåâ³ä’ºìíèì åëå-
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ìåíòîì ðèíêîâèõ â³äíîñèí, âèêîíóº áàãàòî ôóíêö³é, ñïðÿìîâàíèõ íà ïåâíå ïðàâîâå
çàáåçïå÷åííÿ åôåêòèâíîñò³ òîâàðíîãî ðèíêó.

Ó ðîçóì³íí³ Çàêîíó Óêðà¿íè “Ïðî îõîðîíó ïðàâ íà çíàêè äëÿ òîâàð³â ³ ïî-
ñëóã” òîðãîâåëüíèé çíàê – öå ïîçíà÷åííÿ, çà ÿêèì òîâàðè ³ ïîñëóãè îäíèõ îñ³á
â³äð³çíÿþòüñÿ â³ä òîâàð³â ³ ïîñëóã ³íøèõ îñ³á [1]. Íà â³äì³íó â³ä íîðì öüîãî çà-
êîíó, Öèâ³ëüíèé êîäåêñ Óêðà¿íè (íàäàë³ – ÖÊ Óêðà¿íè) ì³ñòèòü ïîíÿòòÿ “òîðãî-
âåëüíà ìàðêà”. Öå ïîâíîþ ì³ðîþ ñòîñóºòüñÿ é ³íøèõ çàñîá³â ³íäèâ³äóàë³çàö³¿ òî-
âàð³â òà ïîñëóã. Íà â³äì³íó â³ä ÖÊ Óêðà¿íè (ñò.ñò. 501 – 504), äå âæèâàºòüñÿ òåð-
ì³í “ãåîãðàô³÷íå çàçíà÷åííÿ” [2], â Çàêîí³ Óêðà¿íè “Ïðî îõîðîíó ïðàâ íà çàçíà÷åííÿ
ïîõîäæåííÿ òîâàð³â” âæèâàºòüñÿ òåðì³í “çàçíà÷åííÿ ïîõîäæåííÿ òîâàð³â” [3], ó
ñò. 229 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÊ Óêðà¿íè) – “êâàë³ô³êîâàíå
çàçíà÷åííÿ ïîõîäæåííÿ òîâàðó” [4]. Çà â³äñóòíîñò³ ñïåö³àëüíîãî çàêîíó ïðàâîâå
ðåãóëþâàííÿ îõîðîíè ïðàâ íà êîìåðö³éíå íàéìåíóâàííÿ ðåãóëþºòüñÿ íîðìàìè
ÖÊ Óêðà¿íè òà ³íøèõ íîðìàòèâíèõ àêò³â.

Íåçâàæàþ÷è íà Ðåêîìåíäàö³¿ ïàðëàìåíòñüêèõ ñëóõàíü “Çàõèñò ïðàâ ³íòåëåê-
òóàëüíî¿ âëàñíîñò³ â Óêðà¿í³: ïðîáëåìè çàêîíîäàâ÷îãî çàáåçïå÷åííÿ òà ïðàâîçà-
ñòîñóâàííÿ” [5], âêàçàí³ ïðàâîâ³ êîë³ç³¿ íå ïðèâåäåí³ ó â³äïîâ³äí³ñòü äî öüîãî
÷àñó. Ïðèâåäåííÿ ñó÷àñíîãî íîðìàòèâíîãî ìàòåð³àëó ó â³äïîâ³äí³ñòü äî çàãàëüíèõ
ï³äõîä³â, âèçíà÷åíèõ ÖÊ Óêðà¿íè, ìàº â³äïîâ³äàòè âèìîãàì òà ñòàíäàðòàì îõîðîíè
ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³, â³äïîâ³äíî äî óêëàäåíî¿ Óãîäè ì³æ Óêðà¿íîþ òà
ªÑ, ï³äðîçä³ë 2 Ãëàâè 9 (ñòàòò³ 193–200), âèìîãè ÿêî¿ ì³ñòÿòü ïðîöåäóðè ðåºñòðàö³¿,
ïðàâ, ïîâ’ÿçàíèõ ³ç òîðãîâåëüíîþ ìàðêîþ, ïîðÿäîê âèêîðèñòàííÿ, ï³äñòàâè äëÿ
àíóëþâàííÿ òà ñòðîêè îõîðîíè òîðãîâåëüíî¿ ìàðêè. [6.]. Öå òàêîæ ñòîñóºòüñÿ â³ä-
øêîäóâàííÿ ìîðàëüíî¿ (íåìàéíîâî¿) øêîäè çà ïîðóøåííÿ ïðàâ ³íòåëåêòóàëüíî¿
âëàñíîñò³. Æîäåí ³ç íîðìàòèâíèõ àêò³â íå ì³ñòèòü ÷³òêîãî éîãî âèçíà÷åííÿ. Íå
ïîâíîþ ì³ðîþ âèð³øóº öå ïèòàííÿ ³ ñóäîâà ïðàêòèêà. Íà â³äì³íó â³ä Óêðà¿íè, äå
ïðàâîâå ðåãóëþâàííÿ ³íòåëåêòóàëüíî¿ âëàñíîñò³ çä³éñíþºòüñÿ íîðìàìè ñïåö³àëüíèõ
çàêîí³â òà øëÿõîì îñíîâíèõ ïîëîæåíü Öèâ³ëüíîãî êîäåêñó Óêðà¿íè, äåùî ³íøèì
øëÿõîì ùîäî îõîðîíè ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ ï³øëè êðà¿íè ªÑ.

Ãåîãðàô³÷í³ çàçíà÷åííÿ ò³ñíî ïîâ’ÿçàí³ ç òîðãîâåëüíèìè ìàðêàìè. Íà â³äì³íó
â³ä òîðãîâåëüíî¿ ìàðêè, ÿêà íåñå ³íôîðìàö³þ ïðî âèðîáíèêà, ãåîãðàô³÷íå çàçíà-
÷åííÿ íåñå â ñîá³ ³íôîðìàö³þ ïðî ãåîãðàô³÷íå ì³ñöå, ç ÿêîãî ïîõîäèòü òîâàð.
Ãåîãðàô³÷íå çàçíà÷åííÿ – öå ïåâíèé ïîêàçíèê ãàðàíò³¿ â³äïîâ³äíî¿ ÿêîñò³ òîâàðó,
ïåâíî¿ ³äåíòèô³êàö³¿ êóëüòóðè íàö³¿, ðåã³îíó, äåðæàâè.

Êð³ì çàáåçïå÷åííÿ ïðèâàòíèõ ³íòåðåñ³â âèðîáíèê³â, ãåîãðàô³÷í³ çàçíà÷åííÿ
òà ¿õ íàëåæíà îõîðîíà íåîáõ³äí³ ùå é äëÿ çáåðåæåííÿ ì³ñöåâèõ òðàäèö³é ³ êóëü-
òóðíîãî ð³çíîìàí³òòÿ [7, ñ. 13].

Çàêîí Óêðà¿íè “Ïðî îõîðîíó ïðàâ íà çàçíà÷åííÿ ïîõîäæåííÿ òîâàð³â” îõîïëþº
(îá’ºäíóº) òåðì³íè: ïðîñòå çàçíà÷åííÿ ïîõîäæåííÿ òîâàðó ³ êâàë³ô³êîâàíå çàçíà-
÷åííÿ ïîõîäæåííÿ òîâàðó. Íà â³äì³íó â³ä ïðîñòîãî çàçíà÷åííÿ ïîõîäæåííÿ òîâàðó,
ïðàâîâà îõîðîíà êâàë³ô³êîâàíèì çàçíà÷åííÿì ïîõîäæåííÿ òîâàð³â íàäàºòüñÿ íà
ï³äñòàâ³ ¿õ ðåºñòðàö³¿, ÿêà ä³º áåçñòðîêîâî â³ä äàòè ðåºñòðàö³¿. Â³äïîâ³äíî äî
Óãîäè ïðî àñîö³àö³þ ì³æ Óêðà¿íîþ òà ªÑ òåðì³í “ãåîãðàô³÷íå çàçíà÷åííÿ” (ñòàòò³
201–211) ìîæíà âæèâàòè ó øèðîêîìó çíà÷åíí³, ùî îõîïëþº é ïðîñò³ òà êâàë³ô³-
êîâàí³ çàçíà÷åííÿ. Ïåðåë³ê ãåîãðàô³÷íèõ çàçíà÷åíü ªÑ, ÿê³ îõîðîíÿº Óêðà¿íà
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â³äïîâ³äíî äî Óãîäè, íàâåäåíèé ó Äîäàòêàõ XXII-C, XXII-D äî Óãîäè [6]. Ïðîòå
íàö³îíàëüíèé ðåæèì îõîðîíè ãåîãðàô³÷íèõ çàçíà÷åíü â Óêðà¿í³ â³äð³çíÿºòüñÿ
â³ä çàêîíîäàâñòâà ªÑ, ó ÿêîìó íå ³ñíóº çàãàëüíèõ ïîëîæåíü, ÿê³ á ñòîñóâàëèñÿ
îõîðîíè ãåîãðàô³÷íèõ çàçíà÷åíü äëÿ óñ³õ âèä³â òîâàð³â, ÿê ó â³ò÷èçíÿíîìó çàêî-
íîäàâñòâ³.

Òåðì³í “ãåîãðàô³÷íå çàçíà÷åííÿ” ç’ÿâèâñÿ â Ðåãëàìåíò³ Ðàäè ªÑ “Ïðî îõîðîíó
ãåîãðàô³÷íèõ çàçíà÷åíü òà íàéìåíóâàíü ïîõîäæåííÿ äëÿ ñ³ëüñüêîãîñïîäàðñüêèõ
òà õàð÷îâèõ ïðîäóêò³â” â³ä 14.04.1992. Â³äïîâ³äíî äî ïîëîæåíü Ðåãëàìåíòó Ðàäè
ªÑ, “ãåîãðàô³÷íå çàçíà÷åííÿ” îçíà÷àº íàçâó ðåã³îíó, ñïåöèô³÷íîãî ì³ñöÿ àáî, ó
âèíÿòêîâèõ âèïàäêàõ, êðà¿íè, ùî âèêîðèñòîâóþòüñÿ äëÿ ïîçíà÷åííÿ ñ³ëüñüêîãîñïî-
äàðñüêèõ àáî õàð÷îâèõ ïðîäóêò³â, ÿê³ ïîõîäÿòü ³ç öüîãî ðåã³îíó, ñïåöèô³÷íîãî
ì³ñöÿ àáî êðà¿íè, ÿê³ ìàþòü ñïåöèô³÷íó ÿê³ñòü, ðåïóòàö³þ àáî ³íø³ õàðàêòåðèñòèêè,
âèçíà÷åí³ öèì ãåîãðàô³÷íèì ïîõîäæåííÿì, âèðîáíèöòâî òà/àáî ïåðåðîáêà ³/àáî
ï³äãîòîâêà ÿêèõ ìàº ì³ñöå ó âèçíà÷åíîìó ãåîãðàô³÷íîìó ðàéîí³ [8]. Ãåîãðàô³÷íå
çàçíà÷åííÿ çãàäóºòüñÿ òàêîæ ó Ïàðèçüê³é êîíâåíö³¿ ïðî îõîðîíó ïðîìèñëîâî¿
âëàñíîñò³, Ìàäðèäñüê³é óãîä³ ñòîñîâíî ïðèïèíåííÿ íåïðàâäèâèõ àáî òàêèõ, ùî
ââîäÿòü â îìàíó, çàçíà÷åíü ïîõîäæåííÿ òîâàð³â òà Ë³ñàáîíñüê³é óãîä³ ïðî çàõèñò
çàçíà÷åíü ì³ñöü ïîõîäæåííÿ âèðîá³â òà ¿õ ì³æíàðîäíî¿ ðåºñòðàö³¿. Â³äïîâ³äíî äî
ïîëîæåíü Ë³ñàáîíñüêî¿ óãîäè, çàçíà÷åííÿ ì³ñöÿ ïîõîäæåííÿ îçíà÷àº ãåîãðàô³÷íó
íàçâó êðà¿íè, ðàéîíó àáî ì³ñöåâîñò³, ÿêà âèêîðèñòîâóºòüñÿ äëÿ ïîçíà÷åííÿ âèðîáó,
ÿê³ñòü ³ âëàñòèâîñò³ ÿêîãî âèçíà÷àþòüñÿ âèíÿòêîâî àáî çíà÷íîþ ì³ðîþ ãåîãðàô³÷íèì
ñåðåäîâèùåì, ó òîìó ÷èñë³ ïðèðîäíèìè òà åòíîãðàô³÷íèìè ôàêòîðàìè [9]. Êð³ì
çàçíà÷åíèõ íîðìàòèâíèõ äîêóìåíò³â, îñîáëèâó óâàãó ñë³ä çâåðíóòè íà ïîëîæåííÿ
ç îõîðîíè ãåîãðàô³÷íèõ çàçíà÷åíü, ÿê³ íàäàþòüñÿ Óãîäîþ TRIPS. Çã³äíî ç³ ñò. 22.1
Óãîäè, “ãåîãðàô³÷íå çàçíà÷åííÿ” – öå çàçíà÷åííÿ, ùî âêàçóº íà ïîõîäæåííÿ òîâà-
ðó ç òåðèòîð³¿ ïåâíî¿ äåðæàâè àáî ðåã³îíó ÷è ì³ñöåâîñò³ íà ö³é òåðèòîð³¿, êîëè
ÿê³ñòü, ðåïóòàö³ÿ ÷è ³íøà õàðàêòåðèñòèêà òîâàðó ïî ñóò³ çóìîâëåí³ öèì ãåîãðàô³÷íèì
ïîõîäæåííÿì [10].

Çàãàëîì çàêîíîäàâñòâî Óêðà¿íè ùîäî ðåºñòðàö³¿ ãåîãðàô³÷íèõ çàçíà÷åíü òà
ïðàâ íà çàðåºñòðîâàí³ ãåîãðàô³÷í³ çàçíà÷åííÿ íå ñóïåðå÷èòü çàêîíîäàâñòâó ªÑ.
Íåäîë³êîì íîðìàòèâíîãî ðåãóëþâàííÿ îõîðîíè ãåîãðàô³÷íèõ çàçíà÷åíü º òå, ùî
íå ³ñíóº ñïåöèô³êàö³¿ òîâàð³â, ÿê³ ïîçíà÷àþòüñÿ ãåîãðàô³÷íèì çàçíà÷åííÿ, öå
âèêëþ÷àº äëÿ â³ò÷èçíÿíèõ ñóá’ºêò³â ãîñïîäàðþâàííÿ çìîãó îòðèìàòè îõîðîíó
â³ò÷èçíÿíèõ ãåîãðàô³÷íèõ çàçíà÷åíü íà òåðåíàõ ªÑ. Íåóçãîäæåíèì ïèòàííÿì
ïðàâîâîãî ðåãóëþâàííÿ â³ò÷èçíÿíîãî ³ çàêîíîäàâñòâà ªÑ º îáñÿã ïðàâîâî¿ îõîðîíè
ãåîãðàô³÷íîãî çàçíà÷åííÿ ùîäî ïîñëóã. Çã³äíî ç ÷àñòèíîþ äðóãîþ ñò. 501 ÖÊ
Óêðà¿íè, îáñÿã ïðàâîâî¿ îõîðîíè ãåîãðàô³÷íîãî çàçíà÷åííÿ âèçíà÷àºòüñÿ õàðàêòå-
ðèñòèêàìè òîâàðó (ïîñëóãè) ³ ìåæàìè ãåîãðàô³÷íîãî ì³ñöÿ éîãî (¿¿) ïîõîäæåííÿ,
çàô³êñîâàíèìè äåðæàâíîþ ðåºñòðàö³ºþ ïðàâà ³íòåëåêòóàëüíî¿ âëàñíîñò³ íà ãåîãðà-
ô³÷íå çàçíà÷åííÿ, òîä³ ÿê çàêîíîäàâñòâî ªÑ íå îïåðóº âèìîãàìè ùîäî ïîñëóã.

Âèêëàäåíå ñâ³ä÷èòü ïðî íåîáõ³äí³ñòü ãàðìîí³çàö³¿ â³ò÷èçíÿíîãî çàêîíîäàâñòâà
ó ñôåð³ îõîðîíè ³íòåëåêòóàëüíî¿ âëàñíîñò³ â³äïîâ³äíî äî çàêîíîäàâñòâà ªÑ, ³ç
îáîâ’ÿçêîâèì ôîðìóâàííÿì ãðóï òàê çâàíèõ â³äîìèõ äëÿ óêðà¿íñüêîãî ñïîæèâà÷à
ãåîãðàô³÷íèõ çàçíà÷åíü. Òàêèõ ÿê “Êè¿âñüêèé òîðò”, “Óêðà¿íñüêèé áîðù”,
“Í³æèíñüê³ îã³ðêè”, “ßãîòèíñüêå ìàñëî” òà áàãàòî ³íøèõ. Ó ö³ëîìó ïðàâîâà îõîðîíà
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ãåîãðàô³÷íèõ çàçíà÷åíü ïîâèííà â³äïîâ³äàòè çàïðîïîíîâàí³é ìîäåë³ îõîðîíè
³íòåëåêòóàëüíî¿ âëàñíîñò³, çàïðîïîíîâàíîãî í³ìåöüêèì þðèñòîì À. Õ³ììåëüðàéõîì,
ÿêèé âèä³ëÿº òàê³ îñíîâí³ íàïðÿìè ãàðìîí³çàö³¿ çàêîíîäàâñòâà ó ñôåð³ ³íòåëåê-
òóàëüíî¿ âëàñíîñò³: ïðèíöèï íàäàííÿ íàö³îíàëüíîãî ðåæèìó; óí³ô³êàö³¿ çì³ñòîâî¿
÷àñòèíè çàêîíîäàâñòâà äåðæàâè øëÿõîì âñòàíîâëåííÿ ì³í³ìàëüíîãî îáñÿãó
îõîðîíþâàíèõ ïðàâ; ñï³ëüíà ðîáîòà äåðæàâ ó ïðîöåñ³ ïîäà÷³ çàÿâîê òà ðåºñòðàö³¿
îá’ºêò³â ³íòåëåêòóàëüíî¿ âëàñíîñò³; ñòâîðåííÿ “ñóïåðíàö³îíàëüíèõ” ñèñòåì çà ðàõóíîê
ðåã³îíàëüíèõ óãîä [11, ñ. 67].

Äî íåäîë³ê³â îõîðîíè ïðàâ íà ãåîãðàô³÷í³ çàçíà÷åííÿ ñë³ä â³äíåñòè ðîçãàëó-
æåíó ñèñòåìó óïîâíîâàæåíèõ äåðæàâíèõ îðãàí³â âëàäè, çàä³ÿíèõ ó âèçíà÷åíí³
êîíòðîëþ ïåâíèõ ÿêîñòåé òà ³íøèõ õàðàêòåðèñòèê òîâàð³â. Íà ïðîáëåìí³ñòü çàêîíî-
äàâ÷îãî ðåãóëþâàííÿ îõîðîíè ïðàâ íà ãåîãðàô³÷í³ çàçíà÷åííÿ çâåðòàþòü óâàãó ³
ïðåäñòàâíèêè ³íîçåìíèõ äåðæàâ.

ßê çàñ³á ³íäèâ³äóàë³çàö³¿ âàæëèâèì åëåìåíòîì ó ñèñòåì³ âçàºìîâ³äíîñèí
ì³æ âèðîáíèêàìè òà ñïîæèâà÷àìè âèñòóïàº êîìåðö³éíå (ô³ðìîâå) íàéìåíóâàííÿ,
ÿêå º ñâîºð³äíèì â³äîáðàæåííÿì ä³ëîâîãî ðåíîìå ô³ðìè, ñêëàäîâîþ ¿¿ ïðåñòèæó
òà àâòîðèòåòó, ôàêòîðîì åêîíîì³÷íî¿ ñòàá³ëüíîñò³ ³ äîáðîáóòó. Çà â³äñóòíîñò³
ñïåö³àëüíîãî çàêîíîäàâ÷îãî àêòà ïðàâîâà îõîðîíà êîìåðö³éíèõ íàéìåíóâàíü â
Óêðà¿í³ ðåãóëþºòüñÿ íîðìàìè ð³çíèõ ãàëóçåé ïðàâà, Ïàðèçüêîþ êîíâåíö³ºþ ç
îõîðîíè ïðîìèñëîâî¿ âëàñíîñò³ òà ³íøèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè.

Âàðòî çàçíà÷èòè, ùî ó íîðìàõ ñòàòåé ÖÊ Óêðà¿íè âæèâàºòüñÿ äâà òåðì³íè
“êîìåðö³éíå (ô³ðìîâå) íàéìåíóâàííÿ” (ñò. 90) òà “êîìåðö³éíå íàéìåíóâàííÿ”
(ñò. 489), â Çàêîí³ Óêðà¿íè “Ïðî çàõèñò â³ä íåäîáðîñîâ³ñíî¿ êîíêóðåíö³¿” – “êîìåð-
ö³éíå (ô³ðìîâå) íàéìåíóâàííÿ, â ãîñïîäàðñüêîìó êîäåêñ³ âæèâàºòüñÿ òåðì³í
“êîìåðö³éíå íàéìåíóâàííÿ”, òîä³ ÿê â êðèì³íàëüíîìó êîäåêñ³ º âæèâàíèì òåðì³í
“ô³ðìîâ³ íàéìåíóâàííÿ”, ùî â³äïîâ³äàº Ïàðèçüê³é êîíâåíö³¿ ç îõîðîíè ïðîìèñëîâî¿
âëàñíîñò³, â ñòàòòÿõ 8, 9, 10 ÿêîãî âæèâàºòüñÿ òåðì³í “ô³ðìîâ³ íàéìåíóâàííÿ”. Íà
æàëü, æîäåí ³ç ïåðåðàõîâàíèõ âèùå çàêîíîäàâ÷èõ àêò³â íå ì³ñòèòü âèçíà÷åííÿ
âêàçàíèõ ïîíÿòü, õî÷à çàçíà÷åíå ïèòàííÿ º ïðèíöèïîâèì ÿê ç íàóêîâîãî, òàê ³
ïðàêòè÷íîãî ïîãëÿäó.

Îòæå, ðîçâèòîê ðèíêîâèõ â³äíîñèí, âèõ³ä óêðà¿íñüêèõ òîâàðîâèðîáíèê³â íà
ðèíêè ªÑ ñâ³ä÷èòü ïðî çðîñòàþ÷å çíà÷åííÿ âèêîðèñòàííÿ çàñîá³â ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â ãîñïîäàðñüêîãî îáîðîòó, òîâàð³â òà ïîñëóã ó ä³ÿëüíîñò³ ãîñïîäàðþþ÷èõ
ñóá’ºêò³â. Ïðîòå ïðîãàëèíè ³ ñóïåðå÷íîñò³ ïðàâîâîãî ðåãóëþâàííÿ çàñîá³â âèêîðè-
ñòàííÿ ³íäèâ³äóàë³çàö³¿ ïðèçâîäÿòü íå ò³ëüêè äî ¿õ íåçàêîííîãî âèêîðèñòàííÿ, à
é äî çíà÷íî¿ ê³ëüêîñò³ êîíôë³êò³â ì³æ âèðîáíèêàìè, ùî ïðîÿâëÿºòüñÿ â íåäîáðî-
ñîâ³ñí³é êîíêóðåíö³¿, ââåäåíí³ â îìàíó ñïîæèâà÷³â, ðîçãëÿäó ñïîð³â ó ñóäîâèõ
³íñòàíö³ÿõ òà â Àíòèìîíîïîëüíîìó êîì³òåò³ Óêðà¿íè. Ðåãóëþâàííÿ ð³çíèìè çàêîíî-
äàâ÷èìè àêòàìè àíàëîã³÷íèõ â³äíîñèí ùîäî çàñîá³â âèêîðèñòàííÿ ³íäèâ³äóàë³çàö³¿
ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó, òîâàð³â òà ïîñëóã, ÿê³ çàñòîñîâóþòüñÿ â ãîñïîäàðñüê³é
ä³ÿëüíîñò³, âèêëèêàº ³ñòîòíå äóáëþâàííÿ òà ïåâíó êîë³ç³þ íîðì, íå äàº ìîæëèâîñò³
ñóá’ºêòàì ãîñïîäàðþâàííÿ êîìïëåêñíî ñïðèéíÿòè ö³ íîðìè ³ íàëåæíèì ÷èíîì
çàñòîñóâàòè çàêîíîäàâñòâî ç ìåòîþ çàõèñòó îõîðîíþâàíèõ çàêîíîì ³íòåðåñ³â.

Ç ìåòîþ âðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí ùîäî íàáóòòÿ òà çä³éñíåííÿ
çàõèñòó ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ íà òîðãîâåëüí³ ìàðêè, ãåîãðàô³÷í³
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çàçíà÷åííÿ òà êîìåðö³éí³ (ô³ðìîâ³) íàéìåíóâàííÿ ÿê çàñîá³â âèêîðèñòàííÿ
³íäèâ³äóàë³çàö³¿ ó÷àñíèê³â öèâ³ëüíîãî îáîðîòó, òîâàð³â òà ïîñëóã ïîñòàº ïîòðåáà
ó ïðèéíÿòò³ ñïåö³àëüíîãî çàêîíîäàâ÷îãî àêòà, ÿêèé áè ðåãóëþâàâ ö³ â³äíîñèíè.
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LEGAL REGULATION OF INDIVIDUATING MEANS FOR THE
PARTICIPANTS OF THE CIVIL TURNOVER OF GOODS AND SERVICES:

COMPARATIVE CHARACTERISTICS OF THE LEGISLATION IN
UKRAINE AND THE EUROPEAN UNION

The article deals with the analysis of the legal regulation of individualization
means for participants of the civil turnover of goods and services in Ukraine and in
the European Union. Analysis of the legislative regulation status of legal protection
for trademarks, geographical indications and trade names indicates the lack of a
holistic, coherent legislative regulation of means of individualization of participants
of civil turnover, goods and services in Ukraine in accordance with the requirements
of the European Union (hereinafter the EU).

Despite the recommendations of the parliamentary hearings “protection of
intellectual property rights in Ukraine: problems of legislative support and law
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enforcement”, these legal conflicts have not yet been brought into line. Gaps and
contradictions in the legal regulation of the means of using individualization leads
not only to their illegal use, but also to a significant number of conflicts between
producers, which manifests itself in unfair competition, misleading consumers,
consideration of disputes in courts and in the Antimonopoly Committee of Ukraine.
Regulation by various legislative acts of similar relations regarding the means of using
the individualization of participants in civil turnover, goods and services, causes
significant duplication and a certain conflict of norms and does not make it possible
to comprehensively perceive these norms and properly apply legislation in order to
protect legally protected interests.

In order to regulate public relations regarding the acquisition and protection of
intellectual property rights to trademarks, geographical indications and commercial
(brand) names, as  means of using the individualization of participants in civil
turnover, goods and services, there is a need to adopt a special legislative act that
would regulate these relations.

Keywords: individuating means for the participants of the civil turnover of
goods and services, legal regulation, legislation of Ukraine and the European Union,
comparative characteristics.

Îòðèìàíî 03.12.2021

© Myniuk Olena, Kovalenko Oleksandr, 2021


