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Purpose: the main purpose of the paper is to analyse the problem of provision concurrence of Art. 190a
§ 2 with other articles of the Penal Code, as well as to present the issues of imposing punishment for this
offence and the statistical picture of the phenomenon of identity theft. Methods: to obtain these aims the
dogmatic method was used as well as analysis of statistical data. Results: the offence under Art. /90a § 2
may be in real concurrence with the provisions describing offences against the protection of information
(art. 265-268a, 269a of the Penal Code), against the credibility of documents (art. 270, art. 272, art. 273,
art. 275 of the Penal Code) as well as with provisions describing offences against property (e.g.: art. 284
s 1, 285, 287, 288 § 1 or 2 of the Penal Code). Analysis of data referring to final convictions for the offence
of identity theft shows that the punishment most often imposed is deprivation of liberty, almost always
applied with the conditional suspension of its execution. Discussion: the number of discovered offences of
theft identity is growing dynamically, unfortunately, however, there is no such dynamics in the case of
detection of the offence. Therefore the question arises about the causes of the detection results becoming

poorer every year.
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Introduction. The paper is the second part of an
article devoted to the offence of identity theft in
Polish penal law (art. 190a § 2 k.k.). The first part
referred to the reasons behind the introduction of
this offence into the system of Polish penal law
(which took place on 6th June, 2011) and to the
analysis of the statutory features of the misdemean-
our of identity theft (protected value, actus reus, the
actor, mens rea). This (second) part discusses the
problem of provision concurrence, problems of
punishment imposition and the statistical picture of
the offence of identity theft.

The concurrence of provisions. Article 190a
§ 2 of the Penal Code may be in real concurrence
with provisions describing the offences against the
protection of information (Articles 265 — 268a [1],
269a of the Penal Code [2]), against the credibility
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of documents (Article 270 of the Penal Code — for-
gery of the substance of documents, Article 272 of
the Penal Code — obtaining certification of untruth
by false pretences, Article 273 of the Penal Code —
using a document certifying an untruth, Article 275
of the Penal Code — using someone else's docu-
ment). In some cases, there may be a cumulative
qualification with some of the provisions defining
offences against property (e.g. Article 284 § 1 of
the Penal Code — misappropriation of someone
else's property or property right); Article 285 of the
Penal Code — theft of telephone impulses, Arti-
cle 287 of the Penal Code — computer scam, Aurti-
cle 288 § 1 or 2 of the Penal Code — destroying or
damaging someone else's property [3]) [4, p. 476].
Noteworthy is the view of A. Lach, according to
whom «there is no concurrence with Art. 286 § 1 of
the Penal Code (fraud) because of the other purpose
of the action (to achieve property gains)» [5, p. 38].
Apparently, the author was referring to the concur-
rence of the provision of Article 190a § 2 with Ar-
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ticle 286 § 1 of the Penal Code. However, this view
cannot be considered correct. The fact that Arti-
cle 190a § 2 describes the purpose of the perpetra-
tor's action as undertaken in order «to inflict a
property damage or personal injury» to the victim,
does not preclude the possibility that at the same
time the offender wants to achieve a property bene-
fit, and this in consequence leads to the cumulative
qualification of the provisions being analysed. As
previously noted (when discussing the mens rea of
the offence under Article 190a § 3 of the Penal
Code), the cumulative qualification of Article 190a
(§ 1 or 2) with Article 148 (§ 1 or 2) of the Penal
Code is also possible [6].

Undoubtedly, the cumulative qualification of
Avrticle 190a § 2 of the Penal Code with Article 107
of the Act of 10 May 2018 on the protection of per-
sonal data [7], as well as with Article 115 of the
Act of 4 February 1994 on copyright and related
rights [8] (first of all in terms of misleading as to
the authorship) may take place [9].

Punishment imposition. The offence under Ar-
ticle 190a § 2 of the Penal Code is punishable by
imprisonment from one month to three years; the
aggravated type under Article 190a § 3 contains a
sanction of one year to 10 years. If the imprison-
ment sentence does not exceed one year, its execu-
tion may be conditionally suspended (for a proba-
tion period of 1 to 3 years, and in the case of an ad-
olescent or perpetrator who committed a violent
offence to the detriment of a person who lives to-
gether with the perpetrator — from 2 to 5 years).
Both in the case of the basic type (Article 190a § 2)
and the aggravated one (Article 190a § 3), the so-
called alternative punishment (article 37a of the
Penal Code [10]) or mixed punishment (Article 37b
of the Penal Code [11]) may be imposed. It is also
possible to apply to the perpetrator of the offence
under Article 190a § 1 or 2 the conditional discon-
tinuance of criminal proceedings (Articles 66-67 of
the Penal Code). In the case of conviction for of-
fences specified in 190a of the Penal Code, the
court may order such punitive measures as: inter-
diction to stay in certain environments or places,
interdiction to contact certain persons, to approach
certain persons or to leave a particular place of res-

idence without the court's consent, as well as a pe-
riodic order to leave the premises occupied jointly
with the victim (art. 41a of the Penal Code), depri-
vation of public rights — Article 40 of the Penal
Code (when sentenced to imprisonment for a period
not shorter than 3 years for an offence committed as
a result of motivations deserving special reproba-
tion) [12], interdiction to occupy a specific post or
to perform a specific profession, or publication of
the judgement (Article 43b of the Penal Code).
Sometimes the sentence may involve the forfeiture
of items (Article 44 of the Penal Code), or the im-
position of the obligation to remedy the damage
(Article 46 of the Penal Code).

As suggested by the above data, in 2011-2016 a
total of 238 adults were sentenced with a final
judgement under Art. 190a § 2 of the Penal Code.
The number of convictions under the aggravated
type of the offence (Article 190a § 3 of the Penal
Code) is small — several a year (in total 17 cases in
2011-2017), however, the aggravated type refers
both to the offence of harassment (Article 190a § 1
of the Penal Code) and to identity theft (Arti-
cle 190a § 2 of the Penal Code), and there is no in-
formation in how many cases Article 190a § 3 was
linked with Article 190a § 2 of the Penal Code. As
regards the convictions under Article 190a § 2 of
the Penal Code, it should be stressed that the most
frequent sentence imposed on the perpetrators was
the deprivation of liberty (108 persons - 45.4%),
and almost always it was accompanied by the con-
ditional suspension of its execution (105 persons -
97.2%). Only in three cases during the whole peri-
od under analysis, courts imposed on the perpetra-
tors of the offence of identity theft (basic type) the
punishment of absolute deprivation of liberty (twice
in 2015 and once in 2016). Fine occupied the sec-
ond place (85 convicted persons — 35.7%). The less
frequent convictions related to the punishment of
restriction of liberty (45 convicted persons -
18.9%). It is worth noting that in one case the court
conditionally suspended the execution of the im-
posed punishment of restriction of liberty (which
was still possible in 2013 under the then applicable
legislation [14]).
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Adults convicted with final judgements for crimes under Article 190a § 2 and 3 in 2011- 2016 [13]
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It should be stressed that the sanction specified
in Article 190a § 2 of the Penal Code mentions ex-
pressly only the punishment of imprisonment (up to
3 years), while - according to statistical data - for as
many as 54.6% of all convictions, the courts im-
posed on the perpetrators the punishment of re-
striction of liberty or a fine. It may be inferred that
the extraordinary mitigation of punishment was in-
volved in some of these cases, which in the case of
the offence in question may lead to imposing the
punishment of restriction of liberty or a fine (Arti-
cle 60 § 6 point 3 of the Penal Code [15]) instead of
imprisonment. As can be seen from the attached
conviction statistics, the courts are not too severe
for the perpetrators of offences under Article 190a
§ 2 of the Penal Code. Suspended punishments are
overwhelming, and absolute deprivation of liberty
was imposed only on 1.3% of the total number of
perpetrators. Even if the courts applied the punish-
ment of deprivation of liberty, it was almost always
applied with the conditional suspension of its exe-
cution, as has earlier been mentioned. When we
look at the structure of convictions in particular
years, it can be clearly seen that it was different in
2016 than in 2012. Most often, as it amounted to
almost half of the convictions, a fine was imposed,
while five years earlier the punishment of impris-
onment with conditional suspension of its execution
amounted to 49.4%. In 2016 the courts imposed
relatively often (almost 30% of convictions) the
punishment of restriction of liberty, and in 2012
this type of punishment was twice as rare (14.3%)
[16, p. 317]. In general, though the number of con-
victions for the crime of identity theft is low
throughout the analysed period, there is a steady
upward trend (in 2016, more than twice as many
perpetrators were sentenced as in 2012).

Identity theft in statistical data. In 2012, the
number of offences revealed (for Article 190a § 2
of the Penal Code) in entire Poland amounted to
279 (and detected — 120); in 2013 — 404 (and 138
respectively); in 2014 — 653 (197); in 2015 981
(295); in 2016 — 1291 (328). As can be seen, the
number of crimes revealed increased dynamically
during the period of analysis (in the year 2012 it
was less than 300 crimes, and four years later 4.5
times more). Unfortunately, a similar dynamics was
not recorded for the figures of detection of this

crime; in 2012 the perpetrator was detected in 43%
of the crimes, and in the year 2016 it was only 25%,
so the investigative results are worse each year [17,
p. 315]. Poor detection results in poor figures as
regards the number of suspects. Therefore, in the
years 2012 and 2013 the police recorded around
100 suspects [18], in the year 2014 — 148, in 2015 —
145, in 2016 — 160 (thus, in the years 2014-2016,
their number increased by about 50%, but it was
still very small in relation to a relatively large num-
ber of offences committed) [19, p. 315]. It is worth
noting that the percentage of juvenile perpetrators
(aged 13-16 years) of criminal offences among the
total number of suspects in 2102 was 7%, while
from 2013 to 2015 it was already 20% and in 2016
it decreased to 14% [20, p. 316].

Concluding remarks. There are no critical re-
flections referring to the punishment for the basic
type of the offence of identity theft (i.e. deprivation
of liberty up to 3 years), yet there are serious doubts
about the sanction range in the case of the aggra-
vated type (deprivation of liberty from 1 to 10
years), which should be synchronised with analo-
gous cases described in the Penal Code, in which
the consequence of the forbidden act is the suicide
attempt by the victim (e.g. Art. 207 § 3 of the Penal
Code) and range from 2 to 12 years. The desirabil-
ity of criminalising the impersonation of another
person is demonstrated by the dynamic increase of
the discovered offences under Art. 190a § 2 (over
fourfold increase in the years 2012-2014), while the
poor detectability is worrying as it leads to a low
number of convictions. This requires a decisive cor-
rection in order to improve the efficiency of the de-
tection and justice bodies.
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Mema: ochosHa mema cmammi — RPOAHANIZYEAMU NPOOIEMY Y3200dceHHs noaodicenb cm. 190a § 2 3
iHwumu  cmammamvu  Kpuminarenozo xoodekcy, a maxodxc npeOCmasumu NUMAHHA NPO HAKIAOEHHs
NOKAPAuHs 34 ye NPasonopyuleHuss ma Cmamucmuyty Kapmuny QenomeHa KpaoidcKu 0COOUCTHUX OAHUX.
Memoou: 0ns 00cscHeHHsT Yux yilel GUKOPUCMOBYSABCS O0SMAMUYHULL MemoO, d MAKONC aHAI3
cmamucmuynux oanux. Pesynemamu: 310uun, 6ionosioanrvHicmv 3a sikuil nepedbauena y cm. 190a § 2,
V320024CYEMBCSL 3 NOLONCEHHAMU, WO ORUCYIOMb HPABONOPYULeHHsT npomu 3axucmy ingopmayii (cm. 265-
268a, 269a Kpuminanvhoeo kodekcy), npomu oOocmogipnocmi Ooxymenmis (n. 270, cm. 272, cm. 275
Kpuminanenozo kodekcy), a maxoic NONONCEHHAMU, WO ONUCYIOMb HPABONOPYULEHHS NPOMU BIACHOCT
(nanpuknad: cm. 284 § 1, 285, 287, 288 § 1 abo 2 Kpuminanvrhoeo kooekcy). AHaniz 0anux, uo cmocyromscs
OCMAMOYHUX ~ 3ACYOIICEHb 34 3M0YUH  KPAOJIXNCKU OCOOUCMUX OAHUX, NOKA3YE, WO Haudacmiuie
3ACMOCO8YEMbCS NOKAPAHHA Y 8UOT NO30ABNEHHA 80T, NPU YbOMY MACE 3ABAHCOU 3ACMOCOBYEMBC YMOBGHE
o020 eukonanus. 0062080peHHA: KiNbKiCMb BUAGNEHUX 3N0YUHIE MAKO20 6UOY KPAOINCOK OUHAMIYHO
3pocmae, ane, HA JHCalb, MAKOI OUHAMIKU HEMAE WO000 BUABNEHH MAd POKPUMM Yb02o 3104uny. Tomy
BUHUKAE NUMAHHS APO NPUYUHU TAIMEHMHOCE 0AHO20 8UOY KPUMIHAbHO20 NPABONOPYULEHHSL.

Cnio Jitimu 8UCHOBKY, WO OOHUM 13 UOI WUAXPATICMEA MOJICHA B8ANCAMU 3TIOUUH, AKUL BUPANCAEMBCI Y
Kpaodidcyi nepconanvHux Oauux. Lle ocobausuil pisHOGUO wiaxparicmed, AKUli NOJA2AE Y BUKOPUCHAHHI
iMiOdCy THWOT 0cobu abo ocobucmux oanux i3 mum, wob 3anodiamu wikody abo mpaemy xcepmei. Llei
CKA0 NPABONOPYUIEHHS COPMYTbOBAHUN AK POPMATLHULL T 86ANHCAEMbCA 3AKIHYEHUM 3 MOMEHNTY GYUHEHHS
Oisinnus. 11000 cy6 ekmugHOi COpoHU, MO MU 88ANCAEMO, WO BIH 30TUCHIOEMbCS JIUULE 3 NPAMUM YMUCTIOM.

Kpuminanizayis yvoeo Oianus 6 NONbCOKOMY KPUMIHATLHOMY 3AKOHOOA8CMEI OYIHIOEMbCSA NOZUMUGHO,
Xoua SUHUKAOMb NEBHI CYMHIGU W000 BUSHAYEHHS MICYS Yb020 CKAAOY 3MI0YUHY 8 CUCMEMI NONbCbKO2O
KPUMIHATIbHO20 NPasa.

Kntouoei cnoea: yocobnenus; «xpadigcka ocoducmux Oawux, ocooucmi Oaui, NOWKOONCEHHS,
V32000ICEHHS NOOJNCEHD.
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