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VIIK 343.8 K. A. Aémyxoe6, Kaununar OPUINY-
HUX HayK, HAYKOBHH CIIBPOOITHUK
CEKTOPY IOCHiJKeHHS mpodiem
KpHMiHAJIbHO-BHKOHABYOTO 3aKOHO-
nmaBcTBa HaykoBo-nmocminHOro iHCTH-
TYTY BUBUEHHsI TPOOJIEM 37I0YMHHOC-
Ti iMeHi akagemika B. B. Crammca
HAIIpH Ykpainu, acucteHT Kadeapu
kpuminosorii Ta KBIT HartionansHo-
ro yHiBepcutety «HOpuandHa akasne-
Mist Ykpainu imeHi SpociaBa Mynpo-
ro», M. XapkiB

3AKOHHUN IHTEPEC
Y CTPYKTYPIIIPABOBOTI'O CTATYCY 3ACYASKEHUX

YV nayxosiii cmammi 3 nosuyii Hayku KpUMiHAIbHO-8UKOHABYO20 NPABA, Meopii
npasa ma KOHCMUMyYiiHo20 npasa po3iAnymo NUMaHnHs 6iOHeceHHs maxoi npagoeoi
Kame2opii, sk 3aKOHHULL iIHmepec, 00 eNeMeHMI8 NPABOBO20 CIMAMYCY 3ACYOICEHUX.

Knrouoei cnosa: 3axonnuil inmepec, 0X0pOHIO8AHULL 3AKOHOM IHmMepec, NPABOBULL
cmamyc 3acyoxiceHozo.

JocaimKeHHIO PaBOBOro CTAaTyCy JIOAUHHU NPUALISETHCS 3HAYHA
yBara sk y HayIli Teopii AepKaBu Ta IpaBa, TaK 1 B IHITHUX TaIy3eBUX
Haykax. He € BUHATKOM 1 HayKa KpUMiHaJIbHO-BUKOHABYOTO Mpasa. 3a-
3HAYMMO, III0 B KPUMIHAJIbHO-BUKOHABYOMY ITpaBi 3MICT 1 3HaUEHHS iH-
CTHUTYTY IIPaBOBOTO CTaTycy 0co0H Aeio TpancdopmyeTbes. Lle 3ymos-
JIEHO THM, IO MPABOBUI cTaTyc 0co0H, sika moTparuisie y chepy aii
KPUMiHaJIbHO-BUKOHABUOTO TpaBa, 3a3Ha€ BarOMHX 3MiH Yy 3B 53Ky 31
3HaYHUM OOME)XEHHSM TpaB iHAMBi/A BHACIIJOK KapaldbHOTO BILTUBY
nokapanHs. Kpim Toro, cienudivHe monoxeHHs 3aCyKEHOro SIK OTHO-
TO 3 OCHOBHHUX Cy0’€KTiB KPHMiHAJHHO-BUKOHABYOTO TPaBa IiJCHIIIOE
iHTepec 0 BUBYEHHS HOTO MPaBOBOTO CTATYCY.

B Teopii mpaBa TpaauIiiHO e1eMEHTaMHU TaKOTO MPAaBOBOTO 1HCTH-
TYTY, SIK «[IPaBOBUH CTaTyC», Ha3UBAIOTh MpaBa i 000B’s13ku. OnHaAK
1HKOJTM HAYKOBIII JIONATKOBO [0 3MICTY BKa3aHOTO IHCTUTYTY BKITIOYAIOTh
TaKi eJeMEeHTH, SK CBOOO/H, 3aKOHHI IHTEPECH, IOPUIUIHI TapaHTii,
npaBocy0’€KTHICTH Ta iH.
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M OBHICTIO MOTOIXKYEMOCH 3 BUCJIOBIICHOIO B HAYKOBIH J1iTEpary-
Pl TOYKOIO 30DY, 110 KOHCTPYIOBaHHS ITOHATTS «IIPABOBHI CTATyC 0COOM»
3a paXyHOK BKJIFOUEHHS IO HHOTO Oe3idi pi3HUX 32 IPUPOIOI0 EJIEMEH-
TiB MIPU3BOAUTH 10 HOTO, TaK OM MOBUTH, IIEPEBAHTAKEHHS 1 TIEPEIIKO-
JpKae oro BUBUCHHIO'. Y PO3BUTOK yKa3aHOI TyMKH B MeKax JIaHOI
CTaTTi XOTLIOCH OM PO3TISTHYTH ITUTAHHS BIIHECEHHS 10 3MICTY TIPaBo-
BOTO CTATYCy 3aCyDKEHHX OHOTO 3 BUIII€3a3HAYCHUX E€IIEMEHTIB, a cCaMme
TaKoi KaTeropii, IK «3aKOHHUH iHTepecy», 3’SCyBaTH YH ICHYIOThH IS
LBOTO MiICTaBH Ta HEOOXiAHICTh. AJDKE SKIIO 010 BUAIJICHHS PaB Ta
000B’SI3KiB SIK €JIEMEHTIB MPABOBOTO CTATYCy 3aCyIKEHUX Y HAYKOBIH
IOPUINYHIH JTiTepaTypi HEMa€e CYNepedoK, TO MUTaHHs BKIIOYSHHS 3a-
3HAYEHO] KaTeropii 3aJuIaeThCs JUCKYCIHHUM.

[lepeBakHa OiNbIIICTH aBTOPIB MiAPYYHUKIB 13 KPUMiHAJIBHO-
BHKOHABYOTO TIPaBa, BUIAHUX K B YKpaiHi, TaK i B Pocii, Bka3yroTh Ha
3aKOHHMH 1HTEpEC K Ha OKPEMUi1 eIeMEHT ITPAaBOBOTO CTATYCY 3aCyIiKe-
Hux?. OJIHaK 3a3HAYMMO, II0 BCE JK TAaKH aBTOPH HE BCIX MMiIPYIHUKIB
BiJTHOCSATH 3aKOHHI IHTEPECH JI0 EIEMEHTIB PABOBOTO CTATYCY 3aCy/IKe-
Hux’. [Ipu 1IbOMY MU COJTiIapHI 3 yMKOIO THX TIPaBHHKIB, SKi BKa3ylOTh,
110 BKJIIOYEHHS 3aKOHHOTO iHTEPECy 3HAYHOIO MipOIO 3yMOBJIEHO MOHO-
rpadiuaum nocraimkenasm B. I. CeniBepcroBa «Teopernueckue
npo01eMbl MPaBOBOTO MOJOKEHUS JIHI, OTOBIBAIOIINX HAKa3aHUS»
(1992)*, B sikoMy BiH MOCITIZIOBHO BiJICTOIOE TTO3MIIFO II[0I0 HEOOXiHOC-

' IlTam6a T. M. CoBeTckas neMokpaTust u npasoropsiaok / T. M. Illam6a. — M. :
Mpicib, 1985. — C. 111.

2 JTus.: KpuMiHaIbHO-BUKOHABYE MTPABO YKpAiHU : IiapyuHuk / Hai. ropu. akas.
VYkpainu im. SpocnaBa Mynporo ; 3a pen. A. X. Crenanoka. — X. : [Ipaso, 2005. —
C. 23; KpumiHanpHO-BHKOHaBYE ITPaBO YKpaiHH : HaBy. noci6. / 3a pen. T. A. lenuco-
Boi. — K. : Ictuna, 2008. — C. 47; KpuMiHanbHO-BUKOHABYE IPABO YKPAiHU : IMiIpyYHUK
/ 1. . borarupsos. — K. : IIpas. exnicts, 2008. — C. 111; Tpybuuxos B. M. Yronos=o-
HCTIONIHUTEIbHOE paBo YKpauHsl : yueOnuk / B. M. TpyOuukos, B. I1. ®unonos,
A. . ®ponos. — oneux : ANUBJ] MBJ] Ykpaunsr, 1999. — C. 211; YroaosHO-
HCTIONHHUTEIbHOE MPaBo : yueOHuK / oTB. pea. A. C. Muxiuus. — 2-e u3f., nepepad u
nor. — M. : Beicu. o6pasoBanue, 2008. — C. 89.

3 Tus.: KpuMiHapHO-BHKOHABYE TPaBO YKpaiHu : mifipy4HuK / KuiB. Hall. yH-T BHYTD.
copas ; 3a 3ar. pea. O. M. [Ixyxu. — K. : Arika, 2010. — C. 195-204; KpuminaasHo-
BHKOHAaBYE NPaBo YKpaiu : HaBu. nocid. / A. I1. I'ens, I. C. Cemaxos, 1. C. SIxosels ; 3a
pen. A. X. Crenanroka. — K. : FOpinkom IaTep, 2008. — C. 112.

4 CenuBepcToB B. 1. TeopeTuueckue mpodaeMbl IPaBOBOTO MOJOKEHHS JIUL,
oTOBIBaronMX Haka3aHue : MoHorpadus / B. . Cenuepctos. — M. : Axag. MB]l PO,
1992. - 148 c.
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Ti BKJIFOYEHHSI 10 3MICTy MPaBOBOTO CTATYCY 3aCyIKCHUX TaKOTO eje-
MEHTa, sIK 3akoHHI iHTepecu'. [Tinkpecnnmo, 1110 3aKOHHUHN THTEepeC SIK
€JIEMEHT ITPAaBOBOTO CTaTyCy Ha 3arallbHOTEOPETUYHOMY PiBHI pO3IIS-
JaBcs ¥ 70 BKazaHoi poboTH, ane came B. 1. CemiBepcToB onHuM i3
NEepIINX CTAB HAIOJSTaTH Ha BKIIOYSHHI KaTeropii «3aKoHHUH iHTepecy
JI0 TIOHSATTS IPABOBHI CTATyC 3aCyKCHHX.

OpnHak npoBeicHEe V 3a3Ha4YCHIH poOOTI TEOPETUIHE IO CITIIKESHHS
BKa3aHOI KaTeropii BUKJIMKAE MEBHI HapiKaHHS, aJKe HEOOXiIHICTh 11
BiZJTHECEHHSI JI0 €JIEMEHTIB PABOBOTO CTATYCY 3aCyIXEHUX aBTOp apry-
MEHTY€ iICHYIOUHMH CYTIEPEUHOCTSIMHU Y cdepi J03BOJICHOI MOBEIIHKU
IIUX OCi0, HEYITKOIO TPAKTOBKOIO iX cy0’ekTHBHHX Tpas’. ITix Takumu
CYTIEPEYHOCTSIMH JIOCIITHUK PO3YyMi€ AUCKYCIitO, IO TOYUTHCS B TEOPil
KPUMIHAJIIBHOTO 1 BUMPaBHO-TPYAOBOTO (KPpUMiHAJIbHO-BUKOHABYOIO)
npaBa Mpo IOPHINYHY HPUPOIY MPABOBUX SBUIL, SIKi 3MIHIOIOTB IIPAaBO-
BE€ TIOJIOKCHHS 3aCy/DKCHHX 3a PIMICHHSAM afMiHICTpaIlil YCTaHOB BH-
KOHaHHS MOKapaHHs a0o cymy mia 4ac BifOyBaHHs mokapaHHs. CyTh
I[LOTO CIIOPY MOJISTAE B TOMY, 1[0 OJ[HI BUCHI BIIHOCATH Ili IIPABOBI SIBH-
ma 10 cy0’€eKTHBHUX TpaB 3aCy/KCHUX, 3yMOBIIOIOYH 1X TEePesikoM
YMOB, 32 SIKUX 3aCyPKCHHI MOXe HUMH CKOPUCTATHUCS’, 1HII %K BBaXka-
I0Th IX TpaBaMu ajaMiHicTpalii abo cyay, YUM MOBHICTIO iITHOPYIOTh
IHTEpeC 3aCyHKEHOTO 11010 3MiHH CBOTO TIPABOBOTO CTaHOBHIIA®.

B. I. CeniBepcToB 3a3Havae, 0 BKa3aHi CyNepeyHOCTI B Teopii
00yMOBJICHI iICHYBaHHSIM HEIIOJIIKIB y TIPABOBOMY PETYITIOBAHHI TIOPSIKY
1 yMOB BiZIOyBaHHS MIOKapaHHS i BUSIBISIOTHCS B KOHKYPEHIIIT iHCTUTY-
TiB JOCTPOKOBOTO 3BiNbHEHHS Bij BiZIOyBaHHS MOKapaHHS Ta 3aMiHU
MOKapaHHs OUTBII M’ SIKUM, Y CYHePEdIMBOCTI MiICTaB 1 MOPSAIKY 3MiHU

'Typa P. M. BukoHaHHs [IOKapaHHs y BH/i 1030aBJICHHS 11paBa o6iifiMaTu meBHi
mocaan abo 3aiiMaTHCs NEBHOIO AisSNbHICTIO : MoHOrpadis / P. M. 'ypa. — X. : Bun.
CIIJ] @O Banusapuyk H. M., 2005. — C. 75.

2 CenusepctoB B. U. TeopeTnueckue mpobaeMbl IPaBOBOTO MOIOKEHHUS JIUII,
oTOBIBatOIUX Haka3aHue : MoHorpadus / B. . Cenusepctos. — M. : Akax. MBI PO,
1992.-C. 87.

3 Tkauesckuii }O. M. 3amMeHa yroJloBHOTO HaKa3aHUsI B IIPOLECCE UCIIONHECHUS /
10. M. TkaueBckuit. — M. : FOpun. mut., 1982. — C. 33; Ckubunkwuii B. B. OcBobox1e-
HHUE OT YTOJIOBHOH OTBETCTBEHHOCTU M OTOBIBAHMS HaKa3aHUs : MOHOrpadus /
B. B. Ckubunkuii. — Kues : Hayk. nymka, 1987. — C. 148.

43enpnoB C. . OcBoOoxkneHMe OT Haka3aHus U oT ero otosiBanus / C. 1. 3enb-
noB. — M. : FOpuna. nurt., 1982. — C. 61.
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MPaBOBOTO MOJOKEHHS 3aCyPKEHUX, HEJJOCKOHAIOCT] 3aKpiIlJICHHS B
3aKOHI rapaHTiil MpaB Ta 3aKOHHHX iHTepeciB 3acymkeHux'. Mu mij-
TPUMY€EMO HOTO TOUKY 30Dy, L0 LSl JUCKYCIsl MOSICHIOETBCA: a) «HEIO-
CKOHATICTIO ITPABOBOTO PETYIIOBAHH; 0) «CYNEPEUTUBICTIO IMiICTaB 1
MOPSIAKY 3MiHM IPABOBOTO IOJIOKEHHS 3aCYKEHUX); B) «HEIOCKOHA-
JIICTIO 3aKPIMJICHHS B 3aKOHI rapaHTii». OQHAK BUHHUKAE 3alTUTAHHS: a
YW HE MPaBHWIBHINIE JUTS pO3B’si3aHHS IMi€l TuCcKycii Oyimo 6 3amporio-
HYBaTH IIJISIXU: [IPUBEACHHS [0 JIaAy [IPAaBOBOIO PETYIIOBAHHS L[LOIO
MUTAaHHA; 3HATTS CYNEPEYHOCTI MIJACTaB 1 MOPSAKY 3MIHH ITPaBOBOTO
MOJIOXKEHHS;, 3aKPITUICHHS rapaHTIid TOIIO, a He BBOJAUTH TaKUK HOBHI
€JIEMEHT Y 3MICT MIPaBOBOTO CTATYCY, SIK «3aKOHHHI iHTEpec», abu, TaKk
Ou MOBHTH, 3anararyu icHytoui aipku. [Iputomy, mo cam xe B. 1. Ceni-
BEPCTOB JaJli 32 TEKCTOM BKa3y€, BBEICHHS IIbOTO €JIeMEHTa TOCTaBIICH]
3aBIaHHS OCTaTOYHO HE BHUPIIIYE.

Kpim Toro, cynepeunnBuM NOTpiOHO BU3HATH BUCHOBOK HAayKOBIIA,
110 BUOKPEMJICHHS y IPABOBOMY CTaTycCl 3aCyKEHHX TAaKOTO €JIeMEHTa,
SIK 3aKOHHI iHTepecH, 3MOXe YCYHYTH ICHYIOUi MPOTHUPIvUs B TeOpii 1
npaxkmuyi (KypcuB aBT. — K. A.) BukoHaHHs mokapanHus’. He 30Bcim
3pO3yMiJIO, SIK caMe HasBHICTh y JOKTPHHATIHFHOMY BH3HAUYEHHI MPaBo-
BOTO CTaTyCy 3aCy[UKEHUX IOHSTTS «3aKOHHUH IHTepec» Moo O, Ha
HOTo TyMKY, CIIPUSITH YCYHEHHIO 3a3HAUYSHHUX MTPOTHPIY.

He nonae 3po3yminocri i mpoBeaeHe JOCTIIKEHHS] CYTHOCTI 3a-
KOoHHOTO iHTepecy. Sk crBepmkye B. 1. CeniBepcToB, CyTHICTH OCTaH-
HBOTO TOJISITa€ B MOXKITUBOCTSIX, SIKi MAIOTh XapaKTep MparHeHHs BOJIO-
JiHHS 0JIaroM, aBTOHOMII, CaMOCTIMHOCTI, 10 CBOOOAX 0COOUCTOTO
po3scyny. [IparneHHs BU3HAIOTHCS BYCHUM 1 OCHOBHHM €JIEMEHTOM 3MicC-
Ty Kareropii «3aKOHHUH iHTepecy’.

BukopucTaHHs TepMiHa «IIParHeHHS» B IOPUANYHIA KOHCTPYKLII, 3
HALIOr0 MOIJISAY, € JeII0 HEKOPEKTHUM. TIyMayHUil CIOBHHUK HOTO
TPaKTYE K CHIIbHE Oa)KaHHS, TOTAT 10 31IHCHEHHS 90T0-HeOy/Ib; XOTiH-
HA. Y 3B 53Ky 3 THM, IIIO BUIJICHHS 3aKOHHOTO THTEPECY SK OKPEMOTO
€JIEMEHTA IIPaBOBOIO CTAaTyCy, Ha [yMKy BKa3aHOIO IIPaBHUKA, Ma€ ro-

! CenusepcToB B. 1. TeopeTnueckue mpodaeMbl MPaBOBOTO MOJOKEHHS JIUL,
oTObIBatOIIKX Haka3auue : MoHorpadus / B. U. CenuBepcros. — M. : Akaa. MBI PO,
1992. - C. 88.

2 Tam camo. — C. 89.

3 Tam camo. — C. 93.

163



Bunyck 25 * 2013 | MUTaHHA GOPOTLOM 3i 3NI0YMHHICTIO

JIOBHOIO METOIO TIOKpAI[aHHs PiBHA periaMeHTalii i yperylib0BaHOCTI
B 3aKOHI IIbOTO MIPABOBOTO SIBUILA, BAHUKAE 3aKOHOMipHE 3allUTaHHA: a
YK B3araji MOKJIMBO 32 JIOTIOMOTOI0 HOPMATHBHUX TPUITHCIB PETYIIO-
BaTH OakaHHS MIOAWHMA? YPaxoBYIOUYH Te€, 110 €JI€MEHTaM IPaBOBOIO
CTaTyCy XapaKTepHa TaKa BJIACTUBICTb, K iX BiZOUTTSA B HOpMax
00’€KTUBHOTO MPaBa, CIHIPHOIO BOAYAETHCS MOXKIMBICTD 3aKPIIUICHHS Y
NPaBOBHX HOPMAaX «IParHeHby, «0akaHb», «XOTIHb» 3aCyIKCHHUX.

[ikaBUM 3aMIIA€THCS MUTAaHHS BU3HAUCHHS MIPAaBOBOI KaTeropii,
0 KOPECIIOHAy€ 3aKOHHUM iHTepecaM 3acymkenuX. . JI. Minakos i3
IIbOTO NMPHUBOJY 3a3HAyYa€, 110 3aKOHHUM IHTepecaM MPOTUCTOITh TaK
3BaHHU MMOCAOBUH po3cya. B ropuandHiii itepaTypi Bike BUCIOBIIOBA-
Jacs KpUTHKA i€l TOYKH 30pY, aJKE€ B TAKOMY BUMAJAKY 0 MPaBOBOTO
CTaTycy MocagoBUX 0Ci0 Mmopsia 3 iX mpaBaMu i 000B’13KaMU HEOOXiHO
Oys10 O BKJIFOUUTH CAaMOCTIMHUM €JIEMEHTOM II¢ W MOCaJOBHI PO3CY/I.
[Ie 6impIT CYMHIBHOO BUIVISIAE 1A 171651, SIKIIIO BPAXOBYBATH, IO PO3CYI
MOCAJIOBIISI OXOIUIIOETHCS MEPII 32 BCE TAKUM E€JIEMEHTOM IPaBOBOIO
cTarycy, sik nmpaBo. CaMe aBTOHOMHICTb, CAMOCTIHHICTh, CBOOOA BH-
00OpYy CKIIaJar0Th CYTHICTh Cy0 €KTUBHOTO IpaBa HE3aJeKHO BiJ| TOTO,
KOMY BOHO HaJICXHTh. 3 oIy Ha Taki MipkyBaHHs B. I. CeniBepcros
MPOTIOHYE KOPECTIOHAYIOYNM 3aKOHHOMY 1HTEpeCy eJIeMEHTOM BBayKaTh
cy0’exTHBHI mpaBa mocamoBux oci6'. TIpore maii cam ke BiH i BKasye
Ha Te, 10 3aKOHHI IHTEPECH TEeK Peali3yloThCs Ha PiBHI Cy0’ €KTHBHUX
npas’. 3a TAaKOK CXEMOIO IPU PO3MISAL 1HIUBIIyalbHOTO IPABOBOTO
CTaTyCy 3aCy[DKEHOT0 HOro 3aKOHHHMM iHTepecaM, sIKi peatizyroThes sIK
Cy0’€KTHBHI TpaBa, IPOTUCTOATH 3HOBY K TaKH MpaBa MOCaA0BUX 0Ci0
YCTaHOB BUKOHAHHsI MoKapaHHA. OTxe, IpaBaM KOPECTIOHTYIOTh Iipaal?
Ha Harre nepekoHaHHs1, TaKy KOHCTPYKITiFO Ba)KKO BU3HATH JIOBEPIIIEHOIO
3 OIJISAY HA MOJIOXKEHHS Teopii mpasa.

Tum wacom, me M. M. KopkyHoB nucas, 110 mmpaBo iHIUBia He-
OIMIHHO Iiependavae BignoBigHUN 000B’s130K. SKII0 HeMae 000B’S3KY,
Oyzae mpocTa 103BoJieHicTh. Hanatoun cyd’ eKTUBHE MPaBo, IOpUINYHA
HOpMa Hazae 0cobi HOBY cHITy, 301IbIIYe€ i1 OTYXHICTD Y peamizarii

' Cenusepcros B. W. Teopernueckue npoOaeMbl MPaBOBOTO MOJOXKEHUS JIUII,
oTOBIBarOIKX Haka3aHue : MoHorpadus / B. U. Cenusepcto. — M. : Akaa. MBJ PO,
1992. - C. 95.

2 Tam camo. — C. 96.
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cBOiX iHTepeciB. Takuii MpsIMUl 1 MO3UTUBHUHN BIUTMB IOPUAMYHUX
HOPM, SIKHI 00YMOBIICHHH YCTaHOBJICHHSIM BiATOBITHUX 000B’SI3KIB 1
SIKMIl BUPa)Xa€TbCS B PO3LIMPEHHI MOXJIUBOCTEH, MU MMEHY€EMO
Cy0’€KTUBHHM IpaBOM (IIpaBOMOYHICTIO). [IpaBOMOYHICTh — 11€ MOXK-
JUBICTH 3[IHCHEHHA IHTEpECY, 3yMOBJIEHa BiAMOBIIHUM IOPUANYHUM
000B’s13k0M. CaMe 3yMOBJICHICTIO BiATIOBITHUM O00OB’SA3KOM IIPABO-
MOYHICTPh MEPII 332 BCE 1 BIAPI3HIETHCS Bij MPOCTOI TO3BOJICHOCTI.
3BU4aliHO, yce, Ha M0 0coba Mae MpaBo, JI03BOJICHO; aje He Ha BCe
J03BOJICHE BOHA Ma€ MPaBo, a JIMIIE Ha Te, MOXJIMBICTh 4OTo 3a0e3-
NevyeHa BCTAaHOBJICHHSIM BiAMOBiZHOTO 000B’s3Ky. JI03BOJIUTH OJHO-
My — HE 03Haua€ 3000B’s13aTH 1HIIOTO'.

SIK apryMeHT IpOTH OKPEMOTO BUIUICHHS y IPaBOBOMY CTaTyci 3a-
CY/DKEHHX TaKOTO eJIEeMEHTa, SIK 3aKOHHI IHTepeCcH, MO)KHA HABECTH BU-
ciiB camoro B. 1. CexniBepcToBa, mo ¢opManbHa CTOPOHA 3aKOHHHUX
1HTEpEeCiB XapaKTepU3y€eThCst 000B’I3KOBUM 3aKPIIUIEHHSM iX y HOpMa-
TUBHHX aKTax y Bl KOHKPETHUX IOPUANYHUX (OPMYI i, SIK TPaBHUIIO,
BOHHU B HUX MICTAThCS Y GopMi mpaB abo 000B’sI3KIB aIMiHicTpaIii
yCTaHOBH BUKOHAHHS TIOKapaHHs Y1 [paBa cyay”. Y TakoMy pasi HaBiIo
BBOJMTH SIKiCh JIOJATKOBI TEOPETUYHI Kareropii, Ko ix ¢opmayibHe
3aKpIIJICHHS BiIOYBaEThCA B TAKUX 3aTaJIbHOBU3HAHUX €JIEMEHTAaX Ipa-
BOBOI'0 CTarycy (B JaHOMY BHUIAJKY 110CaI0BOT 0COOM YCTaHOBH BHKO-
HaHHA [TOKapaHHs), K IpaBa 4d 000B’s13ku? BuiieBkazane nuine mia-
TBEP/PKYE HAIly TOYKY 30pY, IO JOUUIBHIIIE BCE K TaKH HE BBOTUTH
HOBI1 €JIEMEHTH IPAaBOBOIO CTATYCy 3aCyIUKEHHX, a IPUBECTH Y BiAIO-
BiJTHICTH MPaBOBY perIaMEHTAII0 H MeXaHi3M peasizalii BKe nepea-
0aueHHnX 3aKOHO/IABCTBOM IIPAB Ta 000B’S3KIB YYaCHUKIB KPUMIHAIBEHO-
BUKOHABYMX MPABOBIAHOCHH.

Ha narmre nepexoHaHHs1, He MOJKHa oroauTcs 3 gymkoro B. 1. Ce-
JIBEPCTOBA 1 MPO T€, L0 JEAKI 13 3aKPIIUNIEHNX Cy0 €KTUBHHX IpaB
B’SI3HIB BTUTIOIOTHCS Y JKUTTS Ha PiBHI 3aKOHHUX 1HTEPECIB y 3B’ 53Ky 3
X «cnaOkoro rapanToBaHicTiON?. JliCHO, TEBHA PO301XKHICTD MiXK FOPH-

! Kopkynos H. M. Jlekiuu o o6mieit Teopuu npasa / H. M. Kopkynos. — Uzn.
5-e. — CIIG. : U3x. ropun. kH. Mar. Mapteraosa H. K., 1898. — C. 124-125.

2 Cenusepctos B. U. TeopeTnueckue mpobaeMbl MPaBOBOTO MOJOKEHHS JIUL,
OTOBIBAIOIINX Haka3aHue : MoHorpadusi / B. U. Cenusepcto. — M. : Axan. MBJ] PO,
1992. - C. 96.

3 Tam camo. — C. 96-97, 103.
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JUYHUM 1 (PaKTHIHHAM CTaTyCOM 3aCyIKEeHHUX iCHYE, ane ii He ciiz po3y-
MITH SIK HaJICKHE 1 JJI1 BUIPABIAHHS BBOJUTH CIICIIaIbHHUM SJIEMEHT
3MICTy IPaBOBOTO CTaTyCy, AKHH X049a SKUMOCh YHHOM 3aKpINHUB OU
«cirabo rapanToBaHi» pasa. CHTyaIliro, KOJIM IEeBHI ITpaBa 3aCyKEHUX
HEJIOCTAaTHbO rapaHTOBAaHi AEPKaBolo, Tpeba cupuilMaTy He SIK (axT, 3
SKAM TpeOa MUPUTHCS, a SIK IIOCTaHOBKY ITPOOJIEMH, 3aKJIUK J0 TOIIYKiB.
Buxonom i3 wi€i cutyauii Mae OyTH MOKpalaHHs rapaHTOBAHOCTI IpaB
3aCyIKEHHX, a He TIEPETBOPEHHS 1X Ha 3aKOHHI iHTepeCH, sIKi i3 caMoro
MOYaTKy BU3HAYAIOTHCS CI1a00 3a0e3MeueHIMHU.

ITincymoByrouu mpoBeaeHu anari3 MoHorpadigaoi podoru B. 1. Ce-
JBEPCTOBA, SIKa, TIO CYTi, 3aJMINAETHCS HANOIIBII TPYHTOBHUM JOCIHi-
JDKEHHSIM, JIE€ apTYMEHTYETbCS BKIIOYEHHS 710 3MiCTY MPaBOBOTO CTaTy-
CY 3aCy[DKEHHX TaKOTO eJIEMEHTa, SIK 3aKOHH1 iHTepecH, 1 BpaXxoBYIOUH,
10 1HIIMX MOAIOHUX HAYKOBUX HAMpallloBaHb y ik cepl Malixke HE
MPOBAJIUIIOCS, MOXKHA JIITH BUCHOBKY, IO B TEOPETUIHOMY OOIPYHTY-
BaHHI TIJICTaB YBEIEHHS KaTETOpii «3aKOHHUH 1HTEpEC» 10 3MICTY Tpa-
BOBOI'O CTATYCy 3aCyIKEeHUX B HayLli KpUMiHAJIbHO-BUKOHABYOT'O [IPaBa
ICHYIOTb 3HauH1 IPOTaJINHH.

HeonHo3naune cTaBieHHS 10 3aKOHHUX iHTEPECiB i y KOHCTHUTY-
HiiHOMY mpaBi, i y Teopii nepxaBu i npaBa. Tak, nesiki TEOpETHKHU T
KOHCTUTYI[IOHAJIICTH B3araii He BIJTHOCATh IHTEpEeCH 0COOH J0 FOpH-
IUIHUX KaTeTopiil 1 3a3HAYaIoTh, M0 IHTEpEC Mepeaye mpaBaM Ta
000B’s3KaM He3aJIeKHO Bij TOT0, 3HAXOASATh BOHU NPsIME 3aKPiIUICHHS
B 3aKOHOJABCTBI YW MPOCTO MiUISIral0Th MPaBOBOMY 3aXHCTy 3 OOKY
nepxasu'. O. @. CkakyH J10 IbOTO T0Aa€: «SIK KaTeropis mo3amnpaBoBa
a00 «JIompaBoBa», iIHTEPEC 3aKPIILTIOETHCS HE JIMIIE B KOHKPETHUX
NPaBOBUX PO3MOPSKEHHSX, a ¥ y MPUHIKIAX TpaBa. Bin crpuse
(hopMyBaHHIO TIPABOBOI HACTAHOBU 0COOHM. MOXITMBO BHIUICHHS 3a-
KOHHOTO 1HTEpeCy SIK €JIeMEHTa CTPYKTYypHU COLIaJbHOIO, a HE IPaBo-
Boro cratycy»’. C. C. AnekceeB BBaXae, 10 3aKOHHUI iHTepec mepe-
OyBae B HEPO3PUBHIN €THOCTI 13 Cy0’€KTUBHUM MPABOM, € HOTO Bax-

'YenmypHoB A. A. IlpaBoBoii crartyc nu4HOCTH B Poccuiickoit ®enepamuu:
KOHCTUTYIIHOHHBIE OCHOBBI FapaHTHpoBaHus : MoHorpadus / A. A. UenypHOB. —
Pocros u//l. : U3a-so JIFOU, 2006. — C. 19.

2 CkakyH O. ®. Teopis aepxasu i npasa : migpyusuk / O. ®@. CkakyH. — X. : Kon-
cym, 2001. — C. 379.
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JIUBMM MOMEHTOM 1 € TOTOXKHHUM cy0’ekTuBHi# oTpebi'. B. B. Cy6oues
TeX Bi3Ha4Ya€ cyd’ €KTUBHHM XapaKTep 3aKOHHOTO iHTepeCy i BKasye,
110 BiH HE MOKe OyTH aOCTPaKTHUM 1 3aBXKIH HAJICKUTH MEBHi# 0c001,
OCKIJIbKH TIOJIATA€ y MPArHeHHI KOPUCTYBATHCS TIEBHUM OJIarom, Jo-
CSITTH SIKOTO-HEOYIb Pe3ybTaTy-.

Takox BapTO MOTOJUTHCS 3 HAYKOBISIMH, SIK1 BKa3yHOTh, 10 3aKOH-
HUM iHTepecaM BIIACTHBI TaKi O3HAKH, K Cy0’ EKTHBHICTB, iIHAWBIAyaTh-
HICTh 1 3aJIXKHICTH BiJf KOHKPETHOT KUTTEBOI cuTyalii. @akTuyHo ix
MOYKHA PO3IVISIIATH K CIIOHYKabHI MOTHBH peai3allii mpas i BUKOHAH-
Hs1 000B’3KIB. YKa3aHi aBTOPH 3a3HAYAIOTh, 10 «3aKOHHUH iHTEpecy» i
aHAJIOTi4HI HOMY TTOHATTS SIKICHO HEOTHOP1THI TPaBOBOMY CTaTyCy 0CO-
OM K CTaTHYHOMY YTBOPCHHIO. BKITIOUCHHS HACTUTLKYM TUHAMIYHOI U
MacoBoi Kareropii mpu3Bezie A0 PyHHYBaHHS [IPaBOBOTO CTATYCY, PO3-
MUBAHHS HOTO MEX 1 BTpaTH HOPMATUBHOCTI, 2 TOMY BU3HAHHS 3aKOHHUX
1HTEpeciB OJHUM 3 €JIEMEHTIB MPABOBOIO CTATyCy OCOOM, BBAXKAIOTh
BOHH, HE € IEPCKOHINBUM’,

[lomo mxepen 3aKkpirIeHHS JOCIIHKYBaHOI KaTeropii mikaBo 3a3Ha-
qarote M. I. Mary3oB i O. B. Majibko: OiIbLIICT 3aKOHHUX 1HTEPECIB
(hopMaEHO B 3aKOHOIABCTBI HE 3aKPIIICHI, BOHH MOXKYTh BUBOJIUTHCH
13 3aragpHUX MPUHITKIIB 1 Jyx)y mpaBa‘,

TeopeTnkamMu He BHBEICHO M YiTKOTO BU3HAYCHHS MOHATTS «3a-
KOHHUH iHTepecy. [1i HUM pi3Hi TPaBO3HABIII PO3YMIIOTh: «JOIMYCTH-
Mi 3aKOHOM TparHeHHs cy0’ €KTa i3 JOCSITHEHHS NIEBHUX OJ1ary; «IopH-
IUYHO Tiepea0dadeHi MparHeHHs 10 OJIepaHHs THX OJiar, BOJOMIHHS
SIKUMH JIO3BOJICHO 3aKOHOJaBCTBOM»; «BiJJOUTI B 3aKOHI IHTEpECH»;
«IHTEpECH, SIKi He 3HANIIUTN MPSIMOTO BUPAXKCHHS B FOPUINTHUX MPABax
Ta 000B’sI3KaxX, ajie MiAJAralTh IPaBOBOMY 3aXHUCTY 3 OOKY IepiKaBh»;
3aKOHHICTB IHTEPECY SIK HOTO «IIPABOMIPHICTh 3 TOUKH 30PYy AYXY, a HE

! Anekcees C. C. O6uiast reopus npasa : kypc : B 2 1. / C. C. Anekcees. — M. :
Opun. mur., 1982. - T. 2. - C. 115, 157.

2 Cy6oueB B. B. 3akoHHbIC HHTEpECHI Kak 3J1eMeHT npasosoro craryca/ B. B. Cy-
60ueB // FOpu. Micib. —2003. — Ne 3. — C. 28.

3 UyyaeB A. . YroioBHO-IIPaBOBOE BO3ACHCTBHE: OHITHE, 00BEKT, MEXaHH3M,
knaccupukanus : Monorpadus / A. . Uyuaes, A. I1. dupcosa ; Mock. roc. 1opun.
akan. — M. : I[Ipocnekr, 2010. — C. 152—-153.

4 Marysos H. 1. Teopus rocynapctsa u npasa : yuebuuk / H. 1. Mary3os,
A. B. Manbko. — 3-e uza. — M. : Jleno AHX, 2009. — C. 403.
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Ooyksu 3akony» (M. B. Bitpyk, P. E. I'ykacsn, B. O. Kyunncekuii,
O. A. JlykameBa, M. C. Manein, [. B. Mansnes, O. B. Mansko, M. 1. Ma-
Ty30B, B. O. Ilartonin, A. . ExumoB Ta iH.).

«3aKOHHI IHTEPECH ... HABPSIJI UM AOIIBHO BUIIUISATH K CAMOCTIM-
HUH eJeMEeHT MPaBOBOTO CcTaTycy ocobu. [HTepec mepenye mpaBam Ta
000B’s13KaM HE3aJIC)KHO BiJl TOTO, JICTAE BiH MpsSIME 3aKpIIUICHHS B 3a-
KOHOJIABCTBI UM IPOCTO MiIArae IpaBoBOMY 3aXHCTY 3 OOKY JepKaBm»'.
Cxoxy mo3uttito 3aiimae it O. M. SpomieHko, KUl 3a3Hadae, Mo Cyc-
NUILHO 3HAYYIIHH IHTEPEC € came IepeyMOBOIO, TPUTOMY HEOOX1HOTO
HepeayMOBOIO MpaBa’.

3a3HaueHi MpobIeMu B pO3yMiHHI CYTHOCTI 1 3MiCTy Kareropii «3a-
KOHHHH 1HTepec» SIK y Teopii mpaBa i KOHCTUTYLIMHOMY IpaBi, TakK i B
Haylli KpUMiHAIbHO-BUKOHABYOTO MPaBa, y CBOIO Yepry, 3yMOBUIIH BU-
HUKHEHHSI TaKOi CUTYallil: Ha JaHuH Yac OpaKye eTUHOro Kiacugikarin-
HOTO0 TiIXO/Yy 10 PO3MEXKYBaHHS TOTO, 110 CaMe CJIiJ] BBaXKaTH 3aKOHHUM
IHTEpECOM 3aCy/KEHOTO, a 1110 BIAHOCHUTH JI0 1X TpaB Ta 000B’s3KiB. [1pn
[IFOMY Y CTICIIabHIH JiTeparypi BCe K TaKu poOIAThCs CipoOu BigHe-
CTH KOHKPETHI HOPMH TIpaBa, 3aKpiIUIeHI B 3aKOHOAABCTBI, JO TpaB,
000B’SI3KIB UM 3aKOHHHUX IHTEPECIB SIK JIEMEHTIB IIPaBOBOTO CTATyCy
3aCy/DKeHHUX J10 1030aBieHHs Bomi®. Y 1997 p. HamaraHss y 1ibOMy Ha-
npsimi 3aivicannn O. M. Bannypka it B. IT. CeBocthsinos?, a'y 2006 p. —

"' Kuszes B. TToHATTS Ta €1eMEHTH KOHCTUTYL[IHHOTO CTATYCY JIIOAUHH 1 TPO-
maasinuHa B Ykpaini / B. Kuszes // IIpaBo Ykpainu. — 1998. — Ne 12. — C. 30.

2 SIpourerko O. M. TIpaBoBuii cTaTyc CTOPiH TPYIOBHX MPABOBITHOCHH : JTHC. ...
KaHa. ropul. Hayk : 12.00.05 / O. M. fpomenko, Ham. ropua. akaa. Ykpainu im. Spo-
cnasa Myaporo. — X., 1999. - C. 20

Y HayKOBO-IIPAaBOBHUX JUKEPeIax BKa3yeThCsl HA YMOBHICTh TAKOI'O PO3IMOMi-
ny. Lle moB’A3aH0 3 TUM, 1110 3aJI€XKHO BiJl CYKYIHOCT1 Pi3HOMaHITHUX IOPUAHUIHUX
(hakTiB, KaTeropiit 3acyHKEHHUX 1 KOHKPETHUX 00CTaBHH BKa3aHi €JIEMEHTH MOXYTh
3MiHIOBaTHCS a00 MaT MHOKUHHY Ipupoxy. HayKkoBIli HABOASTH TaKUil MPUKITAA:
NIpaBO HA PO3A1JIbHE TPUMAHHS 3aCyI)KEHUX YCTAHOBJICHO Y BH/i 3aTaIbHOI HOPMHU-
MPUITUCY, TOPYIIEHHS K01 3 00Ky aaMiHicTpalii TATHE 32 COO0 TOSIBY B 3aCy-
JDKEHOTO IpaBa Ha OcKapxeHHs i 3axucT. OgHak 15 % HopMa 3000B’513y€ OcTaH-
HBOTO BiZOyBaTH NOKapaHHS Ha MiJACTaBi 3aKpilJIEHUX BHMOT PO3JiIBHOTO
TpuMaHHS (nuB.: bannypka A. M. [IpaBoBoe noyoxeHne 0Cy K ASHHBIX K JIUIICHUIO
cBoOoxbl : mocobue / A. M. bannypka, B. II. CeBoctestHOB. — XapskoB : OcHOBa,
1997. — C. 20).

* baunypka A. M. TIpaBoBoe MOI0XKEHUE OCYKICHHBIX K JTHIICHUIO CBOOOIBI :
nocobue / A. M. banaypxka, B. II. CeBocTpsiHOB. — XapbkoB : OcHoBa, 1997. —
C. 21-32.
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B. M. Tpy6uuxkoB i FO. A. Yeboraprosa'. 3a3Ha4nMo, 1110 B 000X po0o-
Tax BUKOPUCTOBYBAJIMCS JOBOJII CXOXi KpUTEPii, 110 3arajioM 1a€ MOX-
JIUBICTH TIPOBECTH MOPIBHAHHS Mi>K COOOI0 pe3yJIbTaTiB ITUX JTOCITIHKEHb.
Ha »xaiib, netanpHuil iX aHaji3 MPU3BOJAUTH 10 HEBTIITHUX BUCHOBKIB.
[Neprm 3a Bee 11e IOB’SI3aHO 3i CITIBBIHOIICHHSIM KUTHKOCTI THX YH 1HIITHX
€JIEMEHTIB MPaBoOBOTO cTatycy. Po3’sscanMo. B 000x mpamnsx KiabKicTh
HOPM, B SIKUX 3aKpiIICHI MpaBa 3acymKeHUX 10 M030aBICHHS BOJI,
30iraeThest i nopiBHIOE 31, y TOW Yac SIK KUTBKICTh HOPM, IIO MIiCTATh
3aKOHHI iHTEepecH B IIepioa M mpoBeaeHHsM nepiuoro (1997 p.) 1 apy-
roro (2006 p.) mocmimpkeHHs 30iMpIIMIach ax Ha 12, 1 32 miapaxyHKaMu
B. M. Tpyonukosa it FO. A. Ue60TapboBOi1 CATHYIIA ITOKa3HUKA 68 HOPM.
Bracue, i3 1bOTO BHILUIMBAE, IO B TIEpio] aKTUBHOTO pedopMyBaHHS
KpHMiHaJIbHO-BUKOHABYOIO 3aKOHOIABCTBA, SIKE BiAOYBaIOCh B yKa3aHUI
MIPOMIKOK Yacy, 3aMiCTh 30UTBIIICHHS KIIbKOCTI HOPM, 5IKi BCTAHOBIIIO-
BaJTi O MpaBa 3aCyKEHUX (SIKi ORI TapaHTOBaHI ACPKABOIO, B TIEPIITY
4epry, HasBHICTIO BiIOBIHUX 000B’SI3KIiB y aAMiHicTpalii), BigOyIocs
301IBLIEHHS KUIBKOCTI HOPM, III0 BCTAHOBJIIOIOTH TaK 3BaHi 3aKOHHI 1H-
TepecH, SIKUM, 32 BUCHOBKAMH BUCHUX, XapaKTEepPHA 3HAYHO MEHIIIA ra-
PaHTOBAHICTbD.

KpiM Toro, BUKJIMKA€E MOAUB CIIBBIIHOIICHHS KUTBKOCTI HOPM, 1110
3aKpIILTIOIOTh 3aKOHHI 1IHTEPECH, 1 THX, IO 3aKPiILTIOIOThH IpaBa 3acy-
IDKEHUX. AJDKE 32 aHAII30BaHUMH AOCHTIHKEHHSAMH HOPM, IO MIiCTAThH
3aKOHHI IHTEPECH 3aCYIDKEHUX, Maike BUETBEPO OLIBINE Bix THX, IO
BCTAHOBITIOIOTH 1X mpaBa’. L{e Moyke CBIAYMTH PO Te, 110 3aKOHOIaBEITh
CTIPUIHAB 1€10 3aKPIMJICHHS! MOXJIMBOCTEH 3aCyIKEHUX HE B CYBOPO
rapaHTOBaHMX 3aKOHOM IIPaBax, a B MEHII 3a0e3Me4eHNX 3aKOHHHX 1H-
Tepecax.

[Tpu npoMy, OIHAK, TIOBHE 3arepeueHHs ICHyBaHHS TaKoi MPaBOBOT
KaTeropii, Ik 3aKOHHUH iHTEepec, Oyi0 O TexX HelOpeuHUM, OCOOIHBO

! Tpy6uukos B. M. TIpaBoBuii cTaTyc 3aCyIKeHHUX A0 M030aBICHHS BOJI : MOHO-
rpadis / B. M. Tpy6uukos, 0. A. Ye6orapsoBa. — X. : XHVY im. B. H. Kapas3ina,
2006. - C. 171-179.

2 B yKka3aHHX MPABOBUX JKepellaX 3yCTPiualoThCs BUMAIKU, KOJTH BYCHI BiJl-
HOCSTB OZIHY I Ty caMy HOpMY 3aKOHOJaBCTBa OJTHOYACHO i 10 3aKOHHOT'0 iHTEpeCY,
i 0 mpaBa. 3 orysAy Ha Iie BKa3aHUH pO3paxyHOK MU IIPOBEIIN, BUXOISYH 3 TaHUX
IIPO HOPMH, II[0 3aKPIILTIOIOTE OKpeMo abo mpasa (13 Hopm), abo 3akoHHI iHTEpecn
(51 HOpM™a).
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3Bakatoun Ha npuitHaTe y 2004 p. Pimenns Koncturyniitnoro Cyny
Vkpainu (crpaBa Impo OXOPOHIOBaHMIA 3aKOHOM iHTEpEC)!, B IKOMY Ha-
BOJUTHCS AeQiHilisg KOHCTPYKLIi «OXOPOHIOBAaHHI 3aKOHOM iHTEpECY,
110 BKHBAETHCS K CHHOHIM MOHSATTIO «3aKOHHUH iHTEpec»?. Aje mo-
JIOKEHHS 1aHOTO PillleHHS TUIe MiATBEPIKYIOTh OKPEMi BUILIEBUCIIOB-
JieHi TBeppkeHHs. Tak, y ioro 1. 3.3 3a3HaqaeThes, mo KoHCTUTYITHHII
Cyn Ykpainu, BUXOASYH 31 3MICTy KOHCTUTYLIIHOTO MOJaHHs, BBAXKAE
3a HeoOXiTHE 3MIHCHUTH IHTEPIIPETAITIIO IIOHATTS «IHTEPECY Y BY3bKOMY
PO3yMiHHI IIOTO CJIOBA, TOOTO iHTEpEC, KU, Ha BiAMIHY BiJl iHTEpECy
B ITUPOKOMY PO3YMiHHI, TIepeOyBa€ BHKIIOYHO B JIOTIYHO-CMHUCIIOBOMY
3B’S3KY 13 Cy0’€KTUBHUMHM MPaBaMH, aJjie IPSIMO HUMHU HE OTOCEPEIKO-
BYETHCSI, TOOTO BHXOIUTH 3a MEKi OCTaHHIX. Y TaKOMY 3HA4YE€HHI CJIOBO
«iHTepecy 3acTocoByeThes B KoHcTHTYLIT f Yy OaraTthox 3akoHax Ta iH-
[IMX HOPMAaTHUBHO-TIPABOBUX aKkTax YKpainu. OTke, BUXOASIYH 3 BUIIIE-
BkazaHoro Koncrutyniitauii Cyn Ykpainu (Tak caMo siK i MH) BBaxae,
ITI0 TIOHATTS «3aKOHHHH IHTEPEC) HEBIAPHUBHO OB’ I3aHO 13 Cy0’ €KTUBHUM
PaBOM.

Jani B Ha3BaHOMY PimreHHi 3a3Ha9aeThes: «30KpeMa, i cy0’ eKTUBHE
NpaBo, i MOB’A3aHMUI 3 HUM iHTEpeC € J03BoJIaMH. AJle TiepIe € 0co0-
JUBUM JI03BOJIOM, TOOTO JO3BOJIOM, IO BiTOOpakaeThbCs y BiIOMI
¢dopmymi: «/lo3BoieHo Bee, M0 nepeadadeHo B 3aKOHI», a APyruid —
MPOCTHM JI03BOJIOM, TOOTO JO3BOJIOM, JI0 IKOTO MOYKHA 3aCTOCOBYBATH
HE MEHII BimoMme mpaBuio: «J{o3BosieHO Bce, M0 HE 3a00pOHIETHCS
3aKOHOMY». [HTEepec, HaBiTh mepeOyBaOYH ] OXOPOHO 3aKOHY H

! PimeHHs y cripaBi 3a KOHCTUTYIHHUM OAaHHAM 50 HAPOAHHX JCMyTaTiB
VYxpainu mono odiniiHOro TIIyMadeHHs OKPEMHUX ITOJ0XKEHb YaCTHHH MEepIIoi
crarTi 4 L{uBinpHOTO MpoLecyalbHOr0 KOoJeKcy YKpaiHu (cpaBa mpo 0XOpOHIO-
BaHUi 3akoHOM iHTepec). CrnpaBa Ne 1-10/2004 : pimnenns Konctutyn. Cyay
Vxpainu Bix 1 rpynas 2004 p. Ne 18—pn/2004 // Odin. BicH. Ykpainu. — 2004. —
Ne 50. — Cr. 3288.

2V Pimenni Koncruryuiiinuii Cyn YkpaiHu BUPIILIHB, 1O MOHSITTS «OXOPOHIO-
BaHUI 3aKOHOM iHTEPEC», 1[0 BKHUBAETHCS B 3aKOHAX YKPATHH y JIOTTTHO-CMHUCIOBOMY
3B’I3KY 3 HOHATTSIM «IIpaBay, Tpeba PO3yMiTH K MPArHEHHS A0 KOPUCTYBaHHS KOH-
KPETHUM MaTepiajibHuM Ta / a00 HeMaTepiaJbHUM OJ1aroM, sk 3y MOBJICHHH 3arajlbHUM
3MiCTOM 00’ €KTHBHOTO i IPSIMO HE OTIOCEPEIKOBAHUN y Cy0 €KTHBHOMY IIPaBi MPOCTHI
JIETITUMHUH 03B1JI, 110 € CAMOCTIHHUM 00’€KTOM CyJOBOT'0 3aXUCTY Ta 1HIIUX 3aCO-
0iB IPaBOBOT OXOPOHU 3 METOIO 33JJOBOJICHHS 1HMBIIyaJIbHUX 1 KOJISKTHBHUX MOTpPEO,
mo He cynepedats KoHCTHTYIIT 1 3akoHaM YKpaiHH, CYyCIIBHUM iHTepecaM, clipa-
BEJINBOCTI, 10OPOCOBICHOCTI, PO3yMHOCTI Ta 1HIINM 3aTrajJbHOIPABOBUM 3aCadaM.
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mpaBa, Ha BiAMIHY Bif cy0’€KTUBHOTO MpaBa, HE Ma€ Takoi MPaBOBOi
MOXJIMBOCTI, SIK OCTaHHE, OCKITBKU HE 3a0€3MMeUyEThCS IOPUIHIHAM
000B’I3KOM 1HIIOT CTOPOHU. 3aKOHHUH 1HTEpeC BiOWBae JHIIE JeTi-
TUMHE TIParHEeHHsI CBOTO HOCIs 0 TOTO, 1110 HEe 3a00pOHEHO 3aKOHOM,
TOOTO TUTBKHM HOTO Oa)kKaHHS, Mpi0, TOTAT A0 HLOTO, a OTXKE, H HE
IOpUINYHY, a (aKTHYHY (COLiaJIbHY) MOXKIHBICTEY .

Mu MOBHICTIO TIOTOIXKYEMOCS 3 TAKUM TBEPPKEHHSIM, OJHAK XOTi-
nocst 6 30cepeUTH yBary Ha TOMY, 1[0 BKa3aHe PillleHHs! MPUCBSYECHO
odimiitHoMy TirymMadeHHIO CT. 4 [{UBUTEHOTO MPOIIECyaTbHOTO KOJEKCY
VYkpainu, ToOTO BOHO Ma€, Tak OM MOBHUTH, IIUBLITICTUYHUHN BiITIHOK, 110
MIPOCITIIKOBYETHCS 32 BCIM TEKCTOM JTIOKYMEHTA.

3BepHIMO yBary Ha Te, 110 B HayIli KpHMiHaJIbHO-BUKOHABYOTO Ipa-
Ba (3BayKaroyu Ha BJIACTHBI il TIpEIMET i METO/) HaluacTille BUKOPHC-
TOBYeThCS caMe popmyna: «Jl03BoIeHO Bee, M0 TIepe10aIeHO B 3aKOHIY,
sIKa, BUXOASYM 3 TEKCTY LIUTOBAHOTO PIllIEHHS, XapaKTepHa TOMY J10-
3BOJTy, IO MICTHTBCS Yy TIpaBax, a He B iHTepecax. Haragaemo, 1o
KpUMiHAJIbHO-BUKOHABUIOMY TIPaBy Ma€ OyTH IpUTaMaHHa OibIna KOH-
KpeTHka, 00 ineTbes Mpo YiTKU Nepernik nmpas Ta 000B’SI3KiB, 110 Ha-
JAIOThCS (YU HE HAAAIOTHCS) 3aCYIKCHHM 10 TOTO YH 1HIIOTO BUAY
TTokapaHHs. BifmoBiqHO IpoCcTrid O3B, O SIKOTO MOYKHA 3aCTOCOBY-
BaTH npaBuiio «/{03B0JIEHO BCe, 1110 HE 3200pOHAETHCSA 3aKOHOMY (MOBa
He po iHTepec), He Ja€ Takoi rapaHTOBaHOCTI, 3a0€3MeYeHOCTI 1 cTa-
OLTBHOCTI TIPAaBOBUM MeXaHi3MaM. Takuit T03B1T HaAICHHH KOHKPETH-
KOIO MEHIIIOIO MipOI0, @ TOMY HE BIACTUBHI PAaBOBOMY iHCTPYMEHTapilo
HayKH KpUMiHaJbHO-BUKOHABUOTO MPaBa.

VY 3a3HaueHOMY PirmeHHI Tako)k HaBEJCHO JOBOJII BAKIIUBY TSI HAC
Te3y: «OXOpOHIOBaHHH 3aKOHOM 1HTEpeC PEryitoe Ty chepy BiTHOCHH,
3anIMOJICHHS B SIKY JUIsl CyO €KTHMBHOTO IIpaBa 3aKOHOJIaBeIlb BBaXKA€
HEMOXKJTUBAM a00 HEMOIUTFHIUMY. AJie UM MOXKHA B TAKOMY pa3i BECTH
MOBY IIPO OTIEPYBaHHS KaTEropi€r0 «OXOPOHIOBAHUI 3aKOHOM 1HTEPECH»
(4U-TO «3aKOHHHH IHTEPECH») Y KPUMIHATILHO-BUKOHABUOMY TPaBi, KOJIH

! PiteHHs y cripaBi 3a KOHCTUTYILIHHUM MOoAaHHAM 50 HAPOAHHX ACMyTaTiB
VYkpainn mono o¢inifHOro TIIyMaueHHs OKPEMUX ITOJI0KEHb YaCTHHH NEPIIo] CTaT-
Ti 4 LlUBIJIBHOTO MPOIECYATBHOTO KOJACKCY YKpaiHu (CIipaBa mpo OXOPOHIOBAHHUI
3akoHOM iHTepec). Crpasa Ne 1-10/2004 : pimenns Koncruryn. Cyny Ykpainu Bij
1 rpynus 2004 p. Ne 18—pn/2004 // Odin. BicH. Ykpaiau. — 2004. — Ne 50. —
Cr. 3288. - C. 13.
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HAETbCs HE «IPO 3BEPHEHHS /10 CyAy 3a 3aXUCTOM MOPYLICHHX IpaB
aKI[iIOHEPHOTO TOBAPHUCTBA, aKI[IOHEPOM», SIK Y 3a3HaueHoMY PimenHi, a
npo oOMeXeHHS HaBaXKJIMBIIINX KOHCTUTYLIWHKUX mpaB. Ha Hamry
IYMKY, 11e HezlopedHo. Kpim Toro, cdepa BiTHOCHH, «3arTHOICHHS B SIKY
JUTsl Cy0’ EKTUBHOTO ITPaBa 3aKOHOJIABEIlb BBAKAE HEMOXKIMBUM 200 He-
JOLTBHUMY, y HayLll KpUMiHAIbHO-BUKOHABYOT'O MIPaBa, BUAETHCS, M€
OyTu MakcuMalbHO 3ByxeHa. [linkpecnumo, 1o, Bexyus MOBY IIpo 3a-
CY[DKEHHX, YPAaXOBYIOUH CTYIiHb OOMEXEHOCTI iX MpaB, BBAKAEMO, 110
MEXK1 IX IPaBOBOTO CTaTyCy MalOTh YCTaHOBIIIOBATUCS YiITKMMHU KaTero-
pisiMH, 70 SIKUX HE MOXKHA BiJTHECTH 3aKOHHI IHTEPECH 3 BIACTHBOIO M
abCTPaKTHICTIO.

OTxe, pO3NIAHYBIIM IHCTUTYT IIPABOBOI'O CTATYCY 3aCYMKEHUX, MU
BBa)KAEMO, IO €JIEMEHTaMH HOro 3MicTy Tpeba BU3HABaTH MpaBa i
000B’sI3KM, OMUHAIOUU NPU LIbOMY BKJIIOUEHHS KaTeropii «3akOHHUI
iHTepecy». AJie He MOYKHA BUKJIIOYATH, 110 3 YACOM, KOJIU 3’ SIBJISTHCS
OLIBII TPYHTOBHI JOCIIKEHHS CyTHOCTI 3aKOHHOTO 1HTEPECY Ta HOTO
MICIIS Cepell IHITNX eIEMEHTIB 3MICTy IIPaBOBOTO CTATyCy 3aCyMKEHMX,
CUTYallis MOXke 3MiHUTHCh. HeBaxkko nmepeadaunTH, 10 IPOTH TaKOTO
TBEPIKCHHA AOCTIAHUKUA OyayTh HaBOIUTH apryMEHT, IO B CAMOMY
KpumiHanbHO-BUKOHABUOMY KOJEKCi YKpaiHH MiCTATHCS 3TaAKH PO
«3aKOHHI IHTePeCH 3acy/KEHHX»', a TOMY 3arepedeHHs 1X iCHyBaHHs
cyrnepeduTh OykBi 3akoHy. OHAK 13 I[LOTO IPUBOJLY CIIiJ IIe pa3 IiJI-
KPECIUTH, 10 MU HE 3aIepedyeMO MOXKIMBOCTI iCHYBaHHS TAaKOTO
TIPaBOBOTO SBUIIA, SIK 3aKOHHUH iHTEepec. AJle, Ha )Kaib, KpuMminaabHO-
BUKOHABYHI KOJIEKC YKpaiHU He Jja€ YiTKOTO YABJIICHHS MPO Te, 10 caMe
CJTiJT pO3YMITH TIiJ1 3aKOHHUMHU IHTEpEeCcaMH, i He BKa3ye, IO I1i iHTepecu
€ eJIEMEHTaMH 3MIiCTy MPAaBOBOTO CTATyCy 3acyIKEHUX. Mu numie
BKa3y€eMoO, 110 Ha PiBHI HAYKOBOTO JOCIIIKCHHS HE BapTO BHUIIIATH
3aKOHHHH 1HTEpeC K OKPEeMHUH €JIEMEHT 3MICTy MPaBOBOTO CTaTyCy
3aCyIKEHUX.

'30kpema, B 4. 2 cT. 1 KprMiHaIbHO-BUKOHABYOI0 KOZICKCY YKpaiHU 3a3HAYA€Th-
csl, 10 3aBAAHHSIMH KPHUMiHAJIBFHO-BUKOHABYOTO 3aKOHOAABCTBA YKPaiHU € BU3HA-
YeHHsSI IPUHIIUIIIB BUKOHAHHS KPUMiHAIBHUX IOKAapaHb, IPABOBOTO CTATYCy 3acy-
JDKCHHUX, TapaHTil 3aXHUCTY IXHIX MpaB, 3aKOHHUX 1HTEpeCiB Ta 000B’I3KiB; y CT. 7
Bka3aHoro Konekcy 3akpimieHo, mo Jepana IoBakae i OXOpOHsI€ IpaBa, cBOOOIH 1
3aKOHHI IHTEepEeCH.
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B Hay’-tHOZZ cmamve ¢ no3uyuu HayKu y20i106HO-UCNOIHUMENIbHO20 npaea, meopuu
npaea u KOHCMumyyuoHHo2o npaea paccmomper 60npoc OmHecerus makou npaeoeoﬁ
Kameeopuu, Kaxk 3AKOHHbIIL unmepec, K si1emesmam npasoeoco cmamyca OCnycaeHHblx.

In a scientific article from the perspective of science penal law, legal theory and
constitutional law considered for inclusion of such legal category as a legitimate interest
in the elements of the legal status of prisoners.

Pexomenoosana 00 ony6aikyeants Ha 3aCiOanHi ceKmo-
Py 00Caiddncen s npobemM KPUMIHATbHO-8UKOHABYO20
saxonooaecmea H/[I BII3 imeni akademixa B. B. Cma-
wuca HAIIpH Ykpainu (npomoxon Ne 12 6io 14 aucmo-
naoa 2012 p.).

Peyenszenm — 0okmop 10puoudHuUX HAyK, npogecop
A. X. Cmenaniok.



