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Cmamms npuceésuena 00CaiodceHn0 NUMAanHsa cni68iOHOWEHHS 3a2aNbHOI |
CheyianbHOi KpUMIHATLHO-NPABOBUX HOPM, NO8 A3AHUX i3 BuMazanHAM. Pozensdarombca
npobnemu cniggiOHOWeHHS 3a2ANbHOT | CneyianbHOi HOpMU, BU3HAYEHHS HOHAMMA
KOHKYpeHyii Hopm ma noOONaHHs MAKoi KOHKYPEHYii.
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Y KpuUMiHaTBHOMY TIPaBi HEPIJKO BUHUKAIOTH CUTYAIlii, KOJIX IBi 200
HaBITh OiJIbIIIE HOPM PETYIIOIOTH MOAI0OH] PaBOBITHOCHHH, 200 BHUIIA/I-
KH, KOJIM BYMHEHE JIISTHHS ITi{Ia1a€ Iij] 0 olpa3y KUIbKOX HOpM. YHa-
CJIiJTOK IIHOTO BiIOYBAEThCA B3a€EMHE «HAKIIAJaHHSI HOPM», L0 TIPHU3BO-
JIMTh JI0 YaCTKOBOTO JAyOIroBaHHs 3akoHy'. Hayka Ha3uBae Taki curyarii
a60 «Koi3ier0», a00 «KOHKYPEHIIi€t0» HOpM. KprMiHamsHOMY 3aKOHO-
JIABCTBY YKpaiHH HEBIJIOMI I1i TEPMiHH, X04a X 3aKOHOJ[aBYE PO3’ ICHECHHS
1 MOPSTOK BUPIIIEHHS TAKKX CUTYaIlild 3HAYHO CIIPOCTHIIH O Tipobiema-
THUKY [IbOTO MUTaHHs. [I[puaoMy OiblI po3poOJICHIM € MOHSATTS «KOH-
KypeHLii KpUMiHaJIbHO-TIPABOBUX HOPM», TEPMIH «KOJIi3ish» 3ycTpida-
€Tbes pigmre?. JIOCHTh 9acTO B HAyKOBiH 1 HaBUaJBHIM JTiTEpaTypi KOH-
KypeHIil0 KpUMiHAIBHO-IIPAaBOBUX HOPM Ha3MBalOTh KOJI31€10 3aKOHIB,

'Makun B. b. KoHKypeHIHsI ¥ KOJUTH3HS yTOJOBHO-TIPABOBBIX HOPM [ DIEKTPOH-
HbIH pecypc] // Cubupckuii ropua. BectH. — 2001. — Ne 1. — Pexxum gocrtyma: http://
www.law.edu.ru/doc/document.asp?docID=1117176. — 3aru. ¢ 3kpaHa.

2Bboesa O. 0. KoHKypeHIHsI M KOJUTU3HSI yTOJIOBHO-TIPABOBBIX HOPM [ DJIEKTPOH-
HbI1 pecypc] / Poc. mpaBo B UnTepreTe. — 2009. — Ne 2009 (05). — Pesxum nocryna:
http:/www.rpi.msal.ru/prints/200905_41boeva.html. — 3aru. ¢ skpana; lllakun B. B.
KonkypeHIus u KONIU3Us YTOJIOBHO-IIPABOBBIX HOPM [DIEKTPOHHBIH pecypc] //
Cubupckuii opug. BectH. — 2001. — Ne 1. — Pexxum nocryna: http://www.law.edu.ru/
doc/document.asp?docID=1117176. — 3arux. ¢ sxpaHa.
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B)KUBAIOUH TaKi TEPMiHU sIK piBHO3HA4HI MOHATTs'. [IpoTe 1iboro poou-
TH He MOkHA. Ha3BaHi TOHATTS Xo4a i CXOXi, ajie B HiJIOMY BiJIpi3HS-
FOTBCSI OHE BIJI OHOTO.

IIpoanamnizyBaBII HAYKOBY JIiTEpaTypy, MOKHA JIMTH BUCHOBKY ITPO
Te, IO ICHY€ TPH MO3UI[ii CTOCOBHO BHPIIICHHS MUTAHHS PO CIIBBi-
HOILUEHHS 3a3HAaUYEHUX TEPMiHiB: 1) KOJi3isl — YacTHHA KOHKYPEHII]
(B. I1. Mankos, C. ®. Caynsik); 2) KOHKypeHLis — 4YacTHHA KOMi3il
(O. ®@. Yepaanues, H. O. Bnacenko); 3) 1e pizHi HOHSTTS, HIsIKUIM YHHOM
He ToB’s13aH1 Mix coboro (b. B. lllakin, B. M. KynpsBues).

BBarkaemo 3a mouinpHe MPUETHATHCA A0 OCTaHHBOI TOUKHU 30Dy,
OepyuH 10 yBarud TOW apryMeHT, IO B KOJMi3il 3HAXOMATHCS HOPMH, SIKi
cylepedars OflHa OfIHIH, TOAi SIK MPH KOHKYPEHLIi HOPM NPpOTUPidUs
HeMae, BUNHAETHCS OIWH 3JI04MH, O3HAKH SIKOTO OJJHOYACHO Iependaye-
Hi 1BOMa a00 HaBITH OUITBIIOO KUTBKICTIO KPEMiHATILHO-IIPABOBUX HOPM,
IPH IIbOMY 3aCTOCYBAHHIO ITiJUISATAE JIUIIE OJIHA HOpMA.

Tpamurifino 3iTKHEHHS] HOPM Y 3arajibHii Teopii ImpaBa i TaKuX ra-
Ty3siX, SIK HalpuKJIaja, aAMiHICTpaTHBHE MIPaBO, MIXKHAPOIHE MPABO,
IMEHYETBCS caMe KOJIi3i€lo, TOMl K Y KpUMiHAJIbHOMY NpaBi BXKUBA€Th-
Csl TEPMiH «KOHKYpeHILis». [losicHeHHs bOoro BOAUaEeTHCs MepIL 3a BCe
B IIPEIMETI 1 METO/I KPUMiHAIBHOTO TIpaBa, MPUPOJli BUHUKHEHHS BiJl-
MOBiTHUX TIPABOBITHOCHH Ta B (DYHKI[IOHAIBHIN CIIPSIMOBAHOCTI HOPM
npasa.

[IpemMeToM KpUMiHAJIHHOTO MpaBa € CYCIiIbHI BiTHOCHHH, SKi BH-
HHUKAIOTh Ha OCHOB1 KPUMiHAJILHO-IIPABOBUX HOPM 3 MOMEHTY BUNHEHHS
37I0YMHY MK JEep>KaBoro B 0c00i ii KOMIIETEHTHUX OPraHiB Ta 0C000I0,

! Tus.: Tunie A. A. Bpems, IpocTpaHCTBO, 3aKOH. J[efiCTBHE COBETCKOTO 3a-
KOHa BO BpeMeHH u npocTpancTBe / A. A. Tuime. — M. : FOpun. aut., 1965. — 201 c.;
Jlazapes B. B. [Ilpumenenue coBeTckoro npasa / B. B. Jlazapes / Hay4. pex.
b. C. Bonkos. — Kazans : U3n-Bo Kaszan. yu-ta, 1972. — C. 52-54; HaymoB B. A.
IIpuMeHeHHE YrOJOBHO-NIPaBOBBIX HOpM. Ilo MaTepuanaM clleICTBEHHOU U
MPOKYPOPCKO-CYIeOHOM MpakTUKH : y4ed. mocobue / A. B. Haymos. — Bonrorparn :
W3a-so BCLI MBI CCCP, 1973. — C. 127; Spmum H. M. I[lononanua xomi3ii Mix
3J104MHaMH, niepeabdadeHumu 4. 2 ct. 368 Ta 4. 2 ct. 189 KK Vkpainu / H. M. Spmum
// 10 pokiB unHHOCTI KprMiHaIBHOTO KOJEKCY YKpaiHu: MpoOIeMHu 3aCTOCyBaHHS,
YIOCKOHAJIEHHS Ta MOAANbIIO] rapMoOHi3alii i3 3aKOHOJABCTBOM €BPOINEHCHKUX
KpalH: MaTepiaiu MiXHap. HayK.-IpakT. KoH}., 13—14 xoBT. 2011 p. / penxou.:
B. S. Tamiit (ronos. pen), B. I. bopucos (3act. ronos. pex.) ta in. — X. : [Ipaso,
2011. - C. 321-323.
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sika BYMHIIA 3104rH'. CIIill 3BEpHYTH yBary sikpa3 Ha 4ac BUHUKHCHHS
LUX TPaBOBITHOCHH — MOMEHT BUYMHEHHS 3JI0YMHY, HE3aJIEKHO BiJl TOTO,
YH BUSIBJICHO 3JI0YMH OPraHOM JiepaBu ado Hi. [IpomecyasbHi % akTH
HE TMOPOKYIOTh 1 HE CTBOPIOIOTH KPUMiHAJILHO-TIPABOBUX BiTHOCHH, a
JIATIE KOHCTATYIOTh iX, OCKUTHKY 1 10 BUHECEHHS WX aKTIB MiX 3JI0-
YHHIIEM i JEPXKABOIO YK€ BUHUKIU peajabHi IOPUINYHI BiIHOCHHHIZ,
A 3a QYHKITIOHATEHOIO CIPSMOBaHICTIO HOPMH KPUMIHAJILHOTO TIpaBa
BiTHOCSATHCS JT0 OXOPOHHHX. TaKuM YWHOM, BOHH JIiFOTh HIOUTO «3HHU3Y»,
T00TO iX peamizalis 3a0e3meuyeThcsi KpUMiHAIEHO-ITPABOBUMH BiTHO-
CHHAaMH, 110, K MM BXCE 3a3Ha4ajii, BAHUKAIOTb 3 MOMECHTY BUMHCHHS
3n0unHy. Hopmu k iHIIKX ramy3eil npasa 0Tk HIOUTO «3BEPXY», BIUIH-
BalOYH Ha CyCIUIbHI BI/IHOCUHH. YHACIIOK I[LOTO 1 BAHUKAIOTh CUTYya-
1ii, KOJIM OJJHE 1 T€ caMe KOHKpETHE JisiHHSA (BKe BUMHEHE), 3 HOTO 1H-
JIMB1TyaIbHUMH 0COOJIMBOCTSMH, PETYIIOIOTH KiJIbKa HOPM, 1 111 HOPMHU
nepeOyBaroTh y CYNSPHUIITBI, @ HE IPOTUPIYUYi, 110 € TUIIOBUM CaMe JJIs
KOHKypeHIii. Bubip HopMmHu, sika Iijsrae 3acTocyBaHHIO, 3aJIe)KaTHME
BiJl KOHKPETHUX OOCTAaBHH CIPABH, III0 HE € XapaKTEPHUM IS KOIi3ii.

JI. B. ImoramoBa-Xeraii, BU3Hauat09l BUIA KOHKYPEHITIT 3aJI€KHO
BiJ iX Xapakrtepy, BUIise: 1) 3MiCTOBY; 2) TEMITOpalbHY; 3) TEPUTOPI-
anbHy; 4) iepapxiuny’. 3 TakuM nozmiiom He noromkyerbes O. K. MapiH,
SAKUW nume: «l0BOPUTH NpO iCHYBaHHS TaKMX BHIIB KOHKYpPEHIIii
KPHUMiHAIbHO-IIPABOBUX HOPM, SIK TEPUTOPiaibHa KOHKYPEHLs, TEMIIO-
pajibHa KOHKYPEHLIiA Ta iepapXidHa KOHKYpEHLis, HeMae MicTaB. 3B 30K
MiXX KpUMiHAIBHO-TIPAaBOBUMH HOPMaMHM B LUX CHUTYALisIX Ma€ iHIINN
XapakTep, HiXK IPH KOHKYPEHIii. Y OiIbIIOCTi pO3MIsAyBaHHX Y CIeli-
aJBHIN JiTepaTypi BUMAIKIB Ma€ MICIIe KOJIi3is IPaBOBUX HOPM, sKa i
MO)KE€ BUCTYTIATH B 3a3HAYCHHUX Pi3HOBHIAX»".

! DHUMKIIONEAUs YTOJNOBHOrO npasa: [loHsTHe yroaosHoro mpasa. — T. 1/
b. B. Bomxkenkum, I'. 1O. Jlecuukos, M. A. Jlonamenko, B. B. Manb1es u ap. ; oTB.
pexn.: B. b. Manunun. — CII6. : U3n. npod. Manununa, 2005. — C. 166.

2 KpuMiHanbHe mpaBo Ykpainu: 3aranbHa yactuna : migpyusuk / 10. B. bayuin,
B. I. Bopucosg, B. I. TroTtoriu Ta iH. ; 3a pea. B. B. Crammuca, B. S. Taris. — 4-te Bun.,
nepepoO. i gomnos. — X. : [Ipaso, 2010. — C. 27-35; Baynin 1O. B. 3BinabHEHHS BiJ KpH-
MiHaJIBHOI BignoBifanbHOCTI : MoHOrpadis / FO. B. baynin. — K. : Atika, 2004. —
C. 35-44.

3 Mnoramosa-Xeraii JI. B. KoHKypeH1ust HopM yrosioBroro npasa / JI. B. THoramoBa-
Xerait. — M. : lllut-M, 1999. - C. 11, 16.

4 Mapin O. K. Kpaidikauis 3704HHIB TPH KOHKYPEHIIiT KPUMiHAJIBHO-IIPABOBHX
HopM / O. K. Mapin. — K. : Arika, 2003. — C. 73-100.
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o x cTocyeThcst 3MiCTOBOT KOHKYPEHLIii, TO BOHA iCHY€, 3 UM IO-
TO/KY€ETHCS OUTBIIICTh YYEHUX (XO4a JAEqKl HAyKOBIl 3 THX YH IHIINX
NPUYHMH HE BUAUISIOTH [[bOTO BHIY KOHKYpEHIIii'), i MiKaBUTh HAC y
nepiry depry. Bona nmoginserscs Ha: 1) KOHKypEeHIiO 3arajibHOi 1 crie-
[iaTbHOT HOPMH; 2) KOHKYPEHIIiI0 YaCTHHH 1 IIJI0TO (MTPOCTI OOUHUYHI
1 ckiameHi 3mounHM). [lepmmuit migBHU CTAHOBUTH OCHOBHY METY Ha-
IIOT0 OCIIIKEHHS.

Cepenl y4eHUX-KPUMIHATICTIB IPOOIEMAaTHKOIO KOHKYPEHIIii KpUMi-
HaJIBHO-NPaBOBUX HOpM 3aiiManucs B. I. bopucos, JI. B. {lopomi,
JI. B. InoramoBa-Xeraii, B. M. Kynpsieues, O. K. Mapin, B. O. HaBpors-
kuit, B. O. Haymos, M. 1. Ilanos, A. O. Timne, B. J[. ®iniMoHOB,
€. B. llleBuenxo Ta iH.

Konxypenyis 3aeanvroi i cneyianvuoi nopmu. Jlns toro mo0 Bupi-
HIMTH POOJIeMy KOHKYPEHIIIT 3araibHoi i crenianbHoi HopMu, Tpeba
nepeayciMm 3’siCyBaTy MUTAHHS, L0 TaKe «3arajbHe» 1 «CIeLianbHe»
B3araii.

®dinocodchKi KaTeropii 3araJibHOTO 1 CIEiaIbHOTO TIOB’ sI3aHi HacaM-
niepen i3 THM 00CSATOM O3HAK, SIKi BIACTHBI UM MOHATTIM. Habip octan-
HIX JUTS IOHSTTS «3arajibHey rnepeadadae Taky ix KUIbKIiCTh, sika O JI03B0-
JIJ1a OXOIUTH HOTO Y LIIKOBHTIHN €IHOCTI 1 3aBepIlIeHOMY CTaHi. [Hakmre
Ka)Ky4H, 3aTaJbHOMY TIOBUHHI HAJIEXKATH YCi 03HAKU, KOTPI BUPI3HAIOTH
Ty 4M iHIIY pid a00 MOHATTS 3-TIOMDXK 1HIIMX MOHATH OMHOTO PiBHS. TyT
MAaIOTh MiCIIe caMe BU3HAYaIbHI 03HAKH Y iX JIeIo abCTpakTHOMY BHpa-
JKEHH], T103asK BOHHM OXOIUTIOIOTH Peui UM SIBHIIA OHOTO BUIY.

SIK1110 TOBOPHUMO TIPO «CIeniajdbHe), TO MaEMO Ha yBa3i, 0 MOHAT-
T, OKpiM BU3HAYAJIbHUX JJIS1 POALY, Ma€ IIie 1 MeBHi criennidHi O3HAKH,
AK1 € He IPOCTO BUJOBHUM IPOSIBOM 3arajbHOTO, a BUPa)KAIOTh MEBHI
crienn¢ivuHi CTOPOHH HOTO iCHYBaHHs. TaKHMM YMHOM, KaTeropis «crie-
[iaTbHE» € MOHATTAM HIKYOTO PIBHA, HIXK POJOBE «3arajibHe», 1 BIAIO-
Bijlae HOTO BU]TY, aJie 3 Ti€lo crennikoro, sKa He JO3BOJISIE HAM BiTHECTH

! lus.: Kypunos b. A. Hay4nble OCHOBBI KBaTH(DUKAIIUHU IPECTYIUICHUH : yueO.
nocobue / b. A. Kypunos. — M. : 3n-Bo Mock. yH-Ta, 1984. — 181 c.; Cepatox I1.
KoHKypeHIis OXOPOHHUX KPHMiHAJIbHO-IPABOBHX HOPM SIK LIJIOTO Ta YACTHHHU: IPO-
6nema xonuenty / I1. Cepatox / IlinnpreMHULITBO, FrOCHOnapcTBO i mpaso. — 2006. —
Ne 10. - C. 109-112; Ceparox I1. KonkypeHIlis 3araipHOi Ta CrelialbHOT «OXOPOHHHIX)
KpUMiHAJIBHO-TIPAaBOBHX HOpM: Ipodiema konnenty / I1. Ceparox / IlinnmpueMHUIITBO,
rocmofapcTso i mpaso. — 2006. — Ne 9. — C. 116—-120.
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HOTro MPOCTO 0 BUAOBOTO MPOSIBY 3arallbHOTO, OCKUIBKH BiHOCHTHCS
no cuenugivHoro foro npossy. Tak, b. O. KypuHoB 00rpyHTOBaHO
CTBEpIKYBaB, IO CIIeliajJbHa HOpMa 000B’I3KOBO Ma€ MiCTHTH BCi
O3HAKH{ 3arajJbHOi HOPMH, B TOH ke 4ac BOHA Ma€ MICTUTH 1 CBOi, crie-
1divHI 03HAKH, SIKi BUALIAIOTH 11 i3 3aranbHoi Hopmu'. Lle MoKy Th OyTi
O3HAKH CTIeNM(ITHOTO MPEeIMETa, CIIEIiaTbHOTO CY0 €KTa, TIOTEPIILIIOTO,
KOHKpeTH3alisi 00’ €KTUBHOI CTOPOHH HUISXOM 3a3HaueHHS CIOCO0Y
BUYMHEHHSI 3JI0YUHY, 3HAPSb BAMHEHHS 3JI0YMHY 1 T. JI.

B VYkpaini npo0ieMoro KOHKypeHIIii KpIMiHaTbHO-TIPaBOBUX HOPM
Ha AucepraniitnoMy piBHi 3aiiMaBcs O. K. MapiH, skuii po3risaaB KOH-
KYPEHII[II0 3arajbHOI 1 CIeliaIbHOT HOPMH SIK CHUTYAIlil0, 3yMOBJICHY
HasIBHICTIO B KPUMiHAJIBHOMY 3aKOHOAABCTBI JBOX HOPM, OJJHA 3 SIKHX €
3arajJpHOIO (BU3HAYA€ MEBHE KOJIO MisTHbB SIK 3JI0YMHH), 1HIIA — CIei-
aIBHOIO (BUIUISLE 3 IIHOTO KOJIA MEBHI JISHHS K CAaMOCTIiHI 3JI09WHU,
crienianizye KpuMiHAIbHO-TIPABOBE PETYIIOBAHHSA), TOOTO KOJNH TPHU
KPUMIiHAJILHO-TIPABOBIH OIiHIII OTHOTO CYCIIBHO HEOS3MEUHOTO JAisTHHS
Ha 3aCTOCYBaHHSI MPETEHIYIOTh 00U/IBI 1l HOpMHKZ. I3 IIbOTO BU3HAYCHHS
BUIUIMBAE, 1[0 CHeNiajbHe € Cenn(iYHUM MPOSIBOM 3arajbHOro.

Ane 4 IpaBUIILHO B TAKUX CUTYALisiX TOBOPUTH MPO 3arajibHe i
cnemiansue? I 3. SIlpemko, Hanpukiaz, MPOMOHYE MOCIYTOBYBaTUCS
MOHATTAM «acouiallisi KpUMiHaJIBHO-TIPAaBOBUX HOPM», Ha HOTO TYMKY,
OUTBII BIANKM SIK 3 TEPMiHOJIOTIYHOT TOYKH 30Dy, TaK 1 JJIsl BUPIiLICHHS
pobIeMu KOHKYPEHITT 3arajJbHUX 1 CTeliadbHuX HOpM. BiH BBakae
TaKWUX MiXi] OUTHIT BUMPABIAHUM 1 TAKWM, IO MATPAMYETHCS 1HIITAMHA
TeopeTrKamu rpasa. Tak, me y 70-x pokax munysoro cromitrs C. C. Anek-
CE€EB BUCITOBHB AYMKY IPO iCHYBaHHS acoIliariii HOpM®, a B OAAJIBIIIOMY
B. O. HaBpo1pkuii — Mpo «KOpiHHI» HOPMHU* Ta iICHYBaHHSI €/IMHOT OCHO-

' Kypunos b. A. Hay4nbie 0CHOBBI KBaTH(HKAIMK IPECTYIIEHUH : y4el. moco-
oue / b. A. Kypunos. — M. : U3x-Bo MI'Y, 1984. — C. 176.

2 Mapiu O. K. KoHKypeHIIisl KpuMiHAIBHO-TIPABOBHX HOPM: ITUC. ... KAH[[. IOPHI.
Hayk : 12.00.08 / O. K. Mapin; Kuis. nan. yu-1. — JIsBiB, 2001. — C. 197, 198.

3 Anekcees C. C. Ctpykrypa coerckoro mnpasa / C. C. Anekcees. — M. : IOpun.
mur., 1975. — C. 113-116; Anekcees C. C. Ob6uias teopus npasa : B 2-x 1. — T. 2 /
C. C. AnekceeB. — M. : FOpun. nur., 1982. — C. 76, 77.

4 HaBpoukwuii B. A. O6uiue, crieruanbHble ¥ Ka3yHCTHYECKHE YTOJIOBHO-IIPABOBBIC
HopMbl / B. A. HaBpoukwuii / YronosH. npaBo: crparerus pa3sutus B X XI Beke : ma-
Tepuansl VI MexayHap. Hayd.-mipakT. KoHd. 29-30 sasaps 2009 r. — M. : [Ipocmekr,
2009. - C. 122-125.
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BY CIIUIBHUX KOHCTATYIOYHMX O3HAK JUIs 3JI04MHIB ofHOTO BUy'. Hopmu,
AK1 yTBOPIOIOTH acomiarito, I. 3. SIpemko moxisnsie Ha Taki: 1) OCHOBHI
(TeHepabHi) — BCTAHOBIIOIOTH 3arajbHi MpaBWiIa; 2) AeTai3yrodi —
JIAI0Th OUTBII TOYHE BUPIMICHHS Ti€l uu iHIIO Aetaii (00CTaBUHM) pe-
TYIOBaHHA; 3) BapiaHTHI — PO3paxoBaHi Ha PETyIIOBaHHS BiAIOBITHO
JI0 TEHEPaTbHOI HOPMH Y CIIEIU(IYHUX CUTYAIisIX, 0COOIMBHUX YMOBaX,
IPY CBOEPIHKUX BapiaHTaX KOHKPEeTHHX oOctaBuH?. Takuii miaxia, Ha
Hally TyMKY, Ma€ MpaBo Ha iCHYBaHHS, 32 YMOBH HOTO TOAAIBIIOTO
PO3BUTKY 1 BrockoHaneHHA. [1oku 110 'k Hayka KpUMIHAJIBHOTO IpaBa
KOPUCTYETHCSI MOHATTSIMU 3arajibHOTO 1 CIEMIaIbHOTO, 1 SKi O MOBHI
KOHCTPYKIIii MM HE BUKOPHUCTOBYBAJIM B HAIIOMY BUTIAJIKY, IX CYTh 3BO-
JUTHMETbHCS 10 PO3KPUTTS OCTAHHIX.

VY HamoMy BUNAgKy HOpMa, sIKa BiATIOBiZaTHME PiBHIO POy, MpPO-
SBIISITHMETBCS y CBOIX crierudiuHux Gopmax depe3 ocoOnrBi HOpMHU
Buny. Taki «cmenudivyHi BUIOBI HOPMI» CIPUHMAIOTh BU3HAYAIBHI
O3HAKH ISl «POAOBOi HOPMH» Ta JIOTIOBHIOIOTHCS HU3KOIO CTIEHU]IKY-
109nX 03HaK. Take CIpUAHATTS MOXKIIMBE, HAIPHUKIIAJ, YepPe3 CIUIbHICTh
BUKOPUCTOBYBaHOI TEPMIHOJIOTI{, CXOXKICTh Y KOHCTPYKIIii CKIIaay 3710-
ynHy a00 Horo okpemux eneMeHTiB Tomo. Lli Hopmu ciin Oyno 6 Ha-
3BaTu HopMamu habet idem a00 qui utuntur hoc (1at. — Ti, 110 KOPHUC-
TYIOTBCSI TUM XK€ CaMHM).

Sk mpaBuUII0, HE3aJIEKHO BiJl MICISl pO3TallyBaHHS CHELiadbHOI
HOPMH, 11 MOBHHI BHpa3 3aBX/I1 MICTUTH BKa31BKy Ha HAsIBHICTb HOPMHU
3aranpHOi. e Moxke OyTi a60 Ha3Ba crarti OcobmuBoi yactuau KK, abo
CJI0BA «Ti XK iy, «Take K JigHHS» 1 T. 1.

YV HayKOBHUX JDKepesax i3 MPUBOLY iCHYBaHHS 3arajIbHUX 1 CIIeliab-
HUX HOPM CIIPaBEIUIMBO Bi3HAYA€THCS, IO Oyab-sIKa HOpMa camMa I10

" HaBpoupkuii B. O. OcHOBH KpHMiHaIbHO-IIPaBoOBOI KBamidikauii : HaBd. mocio.
/ B. O. HaBpoupkuii. — K. : FOpinkom IuTep, 2006. — C. 436—449.

2 dpemko I. 3. Buau aconiaTuBHMX KPUMiHAJIBHO-TIPABOBUX HOPM-3a60pOH /
I". 3. SIpemko // OcHOBHI HaNpsIMK PO3BUTKY KPUMIHATBHOTO MpaBa Ta IIISIXU BIOCKO-
HaJICHHS 3aKOHOJABCTBa YKpaiHU PO KpUMiHAJIbHY BiANOBIJaJIbHICTH : MaTepiain
MDXKHap. HayK.-lipakT. KoH}. 11-12 sxoBT. 2012 p. / Han. yu-T «}Opun. akan. Ykpainn
iM. fpocmaBa Mynporo» ; Hayk.-gocmin. iH-T BUBY. mpoOIeM 3JT0OYHHHOCTI
im. B. B. Cramuca ; Ham. akan. Hayk Ykp., B[O «Acou. kpum. mpasay ; Toi. pel.
B. 4. Tauiii ; penxon. B. I. Bopucos Ta in. — X. : IIpaso, 2012. — C. 134-136.

> Mapis O. K. KoHKypeHI1isi KpuMiHaJIbHO-IPABOBUX HOPM : JTHC. ... KaH/I. IOPHI.
Hayk : 12.00.08 / O. K. MapiH ; Kuis. nau. yu-1. — JIpBiB, 2001. — C. 201.
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co0i He MOke OyTH aHi 3arajibHO, aHi CIIEIiaIbHOIO; BOHA CTA€E TAKOIO,
10 KOHKYPYE 3 iHIIIOK HOPMOIO, TiJIbKH MPH B3aEMOIT Mk HUMH'; 32
MeXaM¥ TeHETUYHOTO 3B’SI3Ky CIellialbHa HOpMa BTpavae CBOi 0CO0-
JIMBOCTI 1 BUCTYIIAE SIK 3BUYAiHA HOpMa KPHUMiHAJIBHOTO MpaBa’. [Hakiie
Ka)Xy4H, BUSBUTH KOHKYPEHIIIO 3araibHO1 Ta CIeIialbHOT HOPMH MOXK-
Ha JIMIIIE TMiJ] 9ac KBasidikaliii, y mporeci mpaBo3acToCyBaHHs" .

KpuminanbHe 3aKk0HOIABCTBO YKpaiHu mependadae BiamoBimaib-
HICTh 32 BUMAaraHHsl y pi3HUX CTaTTAX, [0 TOPOKY€E CKIaIHI TUTaHHS
1010 KBati(ikarlii BUMaraHHs Ta BiAMEXKYBaHHs HOTO BiJl CYMiXHUX
CKJIaJIiB.

VY crartax 262, 308, 312, 313, 357 1 410 KK nependavarorbcs 3710-
YHHHI OCSITaHHA Y (opMi BUMaraHHs pa3oM 3 iHIIUMH aJlbTEPHATHB-
HUMHU JiSTHHSIMH (K1 BOJHOYAC BUCTYIAIOTH TYT 1 SIK CIOCOOM BUMHECHHS
37I04HHY).

AHani3 qucno3uiliii crarel, nependaueHnx 4. 4 cT. 354, 4. 4 cT. 368,
4.4 cr. 368, 4. 4 cT. 368%, 4. 3 cT. 369 KK mokasye, 1110 B I[HX 3JI04MHAX
BHMAaraHHs BKa3aHO caMe sIK CITOCOOM BUMHEHHS 3JI0UHHY.

VY 3nounHi, nependadeHomy 4. 2 ct. 320 KK Ykpainu, Bumaranss Bu-
CTyTIa€ SIK HACII{IOK BYNHEHHS 3JI0UMHY, TOMY HaBPSIIT UM MOJKHA BBAYKATH
HOTO0 CIieIiiajIbHUM 3JI0YHHOM 10 BiJHOIICHHIO JI0 BUMAaraHHsI.

JlocmimKeHHsT KpUMIHAJIBHO-TIPABOBMX HOPM, 1[0 BCTAHOBJIIOIOThH
BIJIMOBIAAJIbHICTh 32 BUMAaraHHs, MOKa3ye, 1110 32 CBOEI0 KOHCTPYKIIIEI0
BOHU HE OJIHAKOBI Ta BIIMEKOBYIOTHCS 3aJICIKHO BiJl TOTO, HACKITHKU
B KOHCTPYKIISIX KX 3J0YMHIB BUPAXKEHI caMe O3HaKW BUMaraHH.
VY 3B’a3ky 3 mum JI. O. CeMuKiHa BUAIIWIA TPU PiBHI BUMaraHHs: y
By3bkomy (cT. 189 KK), mmpokomy (crarti 262, 308, 312, 313, 357,
410 KK) ta naii6inem mupoxkomy (cT. 354 ta u. 3 ct. 368 KK) po3y-
MmiHHsx?. [IpoTe 3 TaKUM TOII7IOM HEMOKJIMBO TIOTOUTHCS. Bumaran-

' Topenuk A. C. KoHKkypeHIHs yroJOBHO-IPaBOBBIX HOPM : yuel. mocobue
/ A. C. T'openuk. — Kpacuosipck : 3n-Bo KpacHosipck. roc. yu-ta, 1996. —
C. 12.

2 Ceuanos H. M. CreripanibHbie HOPMbI M KBATU(PUKAIMS TPECTYIUICHUHN ClIe0-
paresem / H. M. Ceuaios. — Bonrorpan : BCIII MBJ] CCCP, 1981. — C. 18.

3 Mapis O. K. KoHKypeHILisi KpuMiHaJIbHO-TIPABOBUX HOPM : JIHC. ... KAH/I. IOPH .
Hayk : 12.00.08 / O. K. MapiH ; KuiB. Hai. yH-1. — JIpBiB, 2001. — C. 203.

4 Cemukina JI. O. loxo BusHayenust nmousTts Bumaranus / JI. O. Cemukina //
Hayx. Bicu. /lninpomn. aepx. yH-Ty BHYTp. cupaB. — 2007. — Ne 3 (34). — C. 230—
236.
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Hsl, HABIIAKH, € HAHOIIBII IIMPOKUM MOHSTTSM IO BiTHOLIEHHIO JI0 IIUX
3II0YUHIB, a/KE Y KOXKHOMY 3 HUX HAEThCS MPO 3BYKEHHS KOJNa «BH-
MaraHHs» 3a PaxyHOK JOAAaTKOBHX O3HAK LIOA0 Cy0’€KTa 3JI0YUHY
(nampuknag, ct. 354 ta ct. 368 KK), npeamera 3nounny (Hampukiag,
crarti 262, 308, 312, 313, 357, 410 KK) abo cycmisibHO HeOE3ETHIX
HaciiakiB (Hanpukman, ct. 357 KK).

BusHaueHHs BUMaraust y wupoxkomy (81acHomy) po3yminui 3011-
CHIOETHCSI 32 IOTIOMOTOI0 BCTAHOBIICHHS BIACTUBHUX HOMY 00’ €EKTHBHHX
1 cy0’€KTUBHUX O3HAaK, SIKi IepeOyBarOTh Y B3a€MO3B’SI3Ky Ta B3a€EMO3a-
JISKHOCTI. Y 3B 3Ky 3 IIMM HEOOXiTHO BU3HAYHMTH TOJIOBHI CYTT€EBI Xa-
PaKTepUCTHKH, BIACHE, BUMAraHHs (BUMaraHas y IIMPOKOMY PO3YMiHHI),
HOTO CTPYKTYPHUX €JIEMEHTIB K PI3HOBUAY CYCHUIBHO HEOE3IMEeYHIX
IISIHb.

Y nmeprry 4epry, BiIMIHHOIO PECO0 BUMAaraHHs € Te, 110 BOHO CIIpsI-
MOBaHE IPOTH BJIACHOCTI, 3JI0YMHELb BUMArae BiJl HOTEPIIJIOro mepe-
JlaTh oMy MalfHO YU TIPaBO Ha MAiHO a00 BUYMHHUTHU OyIb-sIKi il Maii-
HOBOTO XapakTepy.

Jpyroro pucoro BUMarasHs € Te, 110 BOHO CKJIaJa€ThCs 3 BACYHEHHS
BUMOTH IIOJO Tepeaadi MaiHa, IpaBa Ha MaifHO a00 BUYMHEHHS OyIb-
SIKUX i MAWHOBOTO XapaKTepy, MOETHAHOI 3 TOTpo30to. HezanexHo Bif
3MICTY NOTPO3U 3JI0YMHHHUH BIUIMB y pa3i BUMaraHHs MPOSBIAETHCS Y
BUKJIMKaHHI B afjpecara orpo3u CTaHy CTpaxy 3a CBOI Ipasa, CBOOOIU
Ta 3aKoHHI iHTepecu. ToOTo 00’ €KTHBHOIO 03HAKOIO BUMATAHHS € CIIPSI-
MOBAaHICTh Ha 3aJIIKyBaHH: OJIHIi€T 9 KinbKox ocib. Ilpote ciin ypaxo-
BYBAaTH, 1110 3aJISIKyBaHHS 301 ICHIOETHCS TUTHKH Ha PiBHI agpecara BILUIU-
By. OTKe, 00’ €KTHBHOIO BJIACTHBICTIO BUMAaraHHs € MPUTHIYEHHS BOJI1
ocobu, o6 3MycHuTH 11 nepenaru MaiiHO, IPaBO Ha MalHO, Y1 BUMHUTH
OyIb-sKi Jii MAIfHOBOTO XapakTepy.

HacTymHoro 03HaKoI0 BUMaraHHs € IparHeHHs BHHHOT 0CO0H oiep-
JKaTh MarepialibHy BUTONY Ui cebe abo iHMmmMX 0ci0, CHOHYKaHHS 710
HE3aKOHHOTO 30aradyeHHs 3a paxyHOK 4y>KOro MaiiHa (IjpaBa Ha MaifHo,
IIifi MaifTHOBOTO XapakTepy), 0 y HayIli KpUMiHAJIHHOTO MIPpaBa BH3HA-
€THCSl KOPUCIMBUM MOTHBOM, & CaMe: JisIHHS HAJIEXHUTh O KOPUCIUBHX
3JI0YHHIB, OB’ SI3aHUX 13 HE3aKOHHUM OOEpTaHHSAM UYyXKOTO MaifHa Ha
KOPUCTh BUHHOTO 200 1HIIHX 0¢i0. OTKe, TPETHO0 03HAKOK BUMAraHHs
€ HasIBHICTb KOPUCIIMBOTO MOTHBY.
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[Tponoxyrouu 3’sicyBaHHSI O3HAK BUMaraHHs, CIiJ| 3a3HAYHTH, IO
JOCSATHEHHSI KIHIIEBOTO PE3yJbTaTy y pas3i BUMaraHHs 34iHCHIOETHCS HEe
3a paxyHOK JIilf caMmoi BHHHOI 0cO0H, a 3a paxyHOK JIiil Tux oci0 (¢izny-
HUX 200 IOPUINYHUX), IKUX 3aJSKYIOTb.

[IpenqmeTom BUMarauss y 8)36KoMy po3yMiHHI € BOTHENAIbHA 30post
(KpiM TIaAKOCTBOJIBHOT MUCIUBCHKOI Ta CIOPTHBHOI 30poi), 00ii0Bi
npumnacH, BUOyXoBi pedOBUHH, BUOYXOBI IPUCTPOI, pafioaKTHBHI MaTe-
pianu, HApKOTUYHI 3acO0H, ICUXOTPOIHI PEYOBMHU a00 iX aHAJOTH,
MPeKypcopH, 00aTHaHHsI, TPU3HAYEHE Il BUTOTOBJICHHSI HAPKOTUIHUX
3ac001B, ICUXOTPOITHUX PEYOBUH UM iX aHAJIOTIB, JOKYMEHTH, IITAMIIH,
MeYaTKH, BiiCEKOBE MaifHO.

KopucnupicTe, mo € 000B’I3KOBOI0 03HAKOIO BUMaraHHs, HE €
000B’A3KOBOIO O3HAKOI0 BUMAaraHHs y HOTO clemialbHUX CKIanax,
OCKIJIbKY TParHeHHs 0 3aBOJIOAIHHS BKa3aHUMH CIIELialbHUMU TIpeI-
METaMH{ He 3aBXKAU 00YMOBIIOETHCSI caMe KOPHCIMBUM MOTHBOM. Ko-
PHUCIMBHI MOTUB i METa €, 3BUYAIHO, O3HAKAMH, 10 3BY)KYIOTh 00CsT
BUMaranHs, nependaueHoro cr. 189 KK, ane ne € snurie ocoOmuBicTIO
MPOsIBY 1TaHOT HOPMH Y PO3ALII 3TOYMHIB MPOTH BIACHOCTI, X04a Ipar-
HEHHS 3aBOJIO/IITH MPEIMETaMH, 3a3HaU€HUMH Y CIELialbHUX CKIagax
BUMaraHH:, TAKOXX HE TI030aBJIECHO MEBHOTO KOPUCIUBOTO XapakTepy, II0
3YMOBJICHO CIIeU()iKOIO MpeIMeTa.

Bonnouac Taki pucu BUMaraHss, ik Te€, 1[0 BOHO TOJIATAE Y MPH-
THIYEHHI BOJII JJIsl 3MYIIICHHS 1HIIIOT 0COOM BUMHHTH IIEBHI il (IpuiomMy
JNOCATHEHHS KiHIEBOTO pe3yJbTaTy 3[IiHCHIOETHCS HE 33 PaXyHOK il
camoi BUHHOI 0cO0H, a 3a paxyHOK JIiii THX 0ci0 — ¢iznuHux abo ropu-
JTYHHX, Ha SIKUX CIIPSIMOBY€ETHCS 3aJSIKyBaIbHUH BIUIMB Ha PiBHI ajpe-
cary BIUIUBY), i € 000B’SI3KOBUMH pUCaMH BUMAaraHHs i y ITUPOKOMY, i
y BY3bKOMY PO3YMiHHi.

Onep>xaHHsl HEMPaBOMIPHOI BUTOU IIJISIXOM BUMaraHHs nepenoa-
yeHid. 4 cT. 354, 4. 4 c1. 368, 4. 4 cT. 3683, 1. 4 cT. 3684, 4. 3 cT. 369% KK.
Oco01MBiCTIO INX 3704MHIB (KPIM OCTaHHBOTO) € T€, IO BOHH MOXYTb
3I1MCHIOBATHCS HE JIUIIE [IUIIXOM 3aCTOCYBaHHS TIOTPO3, & H YMHCHOTO
CTBOPEHHS CITY>KOOBOIO 0COO0I0 YMOB, 32 SIKUX ITOTEPIIOTO 3MYyIIYIOTh
HaJaTH HEMPABOMIPHY BHTOY 3 METOIO 3amo0iraHHs IIKiINBUM Ha-
CJIiJTKaM IIIOJI0 HOTO MPAaB 1 3aKOHHUX 1HTEPECIB.
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Coij ykasaTu, 10 BAMaraHHs y By3bKOMY PO3YMIHHI MOXKE OXOILTIO-
BaTH HE JIMIIE 3aIIKYBaHHS 3 METOIO OJICPKaHHS MpeaIMeTa 3JI0UHHY, a
i peaizarito 11iei KiHIIEBOT METH — OJIep>KaHHS MaliHa, IpaBa Ha Maii-
HO a00 BUMHEHHS J[ii MalHOBOTO XapakTepy HAa KOPUCTh BUHHOTO YU
IHIIUX OCi0.

OTxe, BuMaranss (31ounH, rependadenwii ct. 189 KK) e 3aransaum
0 BiJIHOIICHHIO JIO 3JIOYHHIB, 1110 MICTITh YKa3iBKYy Ha BUMAaraHHs sIK
Ha CITOCIO X BUMHEHHS YU aJIbTEPHATUBHY Ait0. TaK K SIpoM KOKHOIO
CKJIa/ly 3JI0YMHY € HOTO 00’ €KTHBHA CTOPOHA, TO caMe ii 03HAKH, Xapak-
TEpHI JJIs1 BUMAraHHs, CIyTyIOTh BU3HAYAIBHUMH JIJISL IBOTO TTOHSTTS
K 3aTajJbHOTO Ta MPOSBY iX B IHIIMX (CIEI[ialbHNX) CKIIaax.

Cmamwsi nocesiuyena ucciedo8anuio 60nPoOCca COOMHOUEHUsT 00Well U CNeYUAIbHOU
Y20NLOBHO-NPABOBLIX HOPM, CONPSIJICEHHBIX C 8blMocamenvcmeom. Paccmampusaromes
npobremvl cOOmMHOuleHus ooueli U CneyuairbHoll Hopmbl, OnpedeieHue NOHAMUL
KOHKYPEHYUY HOPM U NpeodosieHue maKoi KOHKYPEHYU.

The article is devoted to researching the question of correlation of general and
special norms of criminal law related to extortion. The problems of correlation of general
and special norms, the definition of notion of competition of norms and overcoming this
competition are considering.

Pexomendosano 0o onyobnikysanus na 3acioanni kage-
opu kpuminanvnozo npasa Ne 1 Hayionanvnoeo yHi-
sepcumemy «IOpuouuna axademia Yrkpainu imeni
Apocnasa Myopozoy (npomoxon Ne 3 6i0 7 iucmonaoa
2012 p.).

Peyenzenm — xanouoam 0OpUOUYHUX HAYK, OOYEeHM
JI. B. /lopow.
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