Po36ydosa depicasu i npasa: numanns meopii ma KOHCMUMyyitiHoi npakmuxu

PO3BYOBA IEPKABH I IPABA:
ITHTAHHA TEOPII TA KOHCTUTYIIHHOI IPAKTHKH

I'VPAJIEHKO H. A.,

KaHAUJAT FOPHIMYHUX HayK, TOICHT
Kagenpu Teopii Ta icTopii Jep>kaBu 1 mpaBa
(YepHiseyvkuii HayionarpHull yHigepcumen
imeni IOpia ®edvkosuua)

VIK 340.12
AHTUHOMIYHI KOHUEITHU SIK J?)KEPEJIO INI3HAHHS ITPABA

AHaIIZYIOTHCSI aHTHHOMIYHI KOHIIETITH OXMHUYHOTO Ta 3arajbHOTO, HOpMH 1 (pakTy. Poduthcs
BHCHOBOK, 1[0 MK 3araJibHUM TPABOM 1 OJJMHUYHUM BUIIAIKOM 3aBXKIH 3ATUIIATUMETHCS PO30iK-
HICTB, sIKa BUMaraTuMe KOHKpeTH3allii. 3arajJpHo-CTaTHIHa HOpMa He JI03BOJISIE TOYHO BiIOOpa3HTH
BCi JeTani i 0coOMMBOCTI KOHKPETHOI CIpaBH, THYYKO, MOCTIIOBHO, MAaHEBPOBO i ONEpaTUBHO
pearyBaTH Ha OOCTaBHHH MTPABOBOI PEaJbHOCTI, 110 MOCTII{HO 3MiHIOETHCS.

Knrouosi cnosa: anmunomii npasa, npagoge mucients, cyooiecbke NisHAHH, 002MA NPAsa.

AHaIM3UPYIOTCS aHTHHOMUYECKHE KOHIIENTH SANHUYHOTO U obmiero, HopMbl U dakra. O60-
CHOBBIBAETCSI, YTO MEMK/y OOIIMM MPABOM U SAMHUIHBIM CITy4aeM BCEra OCTACTCS PACXOXKICHHUE,
KOTOpOE HyXJaeTcs B KoHKpernzauuu. Obuiectaruyeckas HOpMa He MO3BOJSIET TOYHO OTPa3UTh
BCE JIETaIM U 0OCOOEHHOCTH KOHKPETHOTO Jiella, He MOXKET THOKO, ITO0CIIeI0BaTeIbHO, MAaHEBPEHHO
U OTEPATHBHO PearupoBaTh Ha OOCTOSITENHCTBA MPABOBOW PEabHOCTH, KOTOPBIE MOCTOSIHHO Me-
HSIFOTCSL.

Knrouegvie cnosa: anmunomuu npasa, npasogoe mvluiienue, cyoelckoe No3Hatue, doema npasa.

The article analyzes the concepts of antinomian law — individual and common, rules and
facts. It is proved that between the common law and a single instance is always the difference that
needs elaboration. Static general rule does not accurately reflect all the details and features of the
particular case, can not be flexible, consistent, agile and responsive to the circumstances of the legal
reality that is constantly changing.
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Beryn. Bynp-sikuii mporiec misHaHHs IPYHTY€ThCS Ha (DyHIaMEHTAILHOMY BUOOPI PUHIINIIIB, 3MATHUX Biirpa-
BaTH BHPILIANBHY POJIb YCepeIHHI HHOTO i BH3HAYATH HOTO ieitHuii CTprkeHb 1 MeTy. YacTo OfnH i3 MPUHIUIIIB
TIOBHICTIO peatizy€eThCsl B KOHKPETHOMY KOHTEKCTI, OIHAK XKOIHUI He MOXKe OyTH 3aTBEp/UKEHHUIT SIK BUHATKOBUIH 1
abcomroTHUM. [TPOTOIIOIIEHHS SKOTOCH TIOJI0KEHHS JOMIHAHTHHUM a Priori 3aBKau ypiBHOBXYETHCS 1HIIMM OJIO-
JKEHHSIM, 1110 CBIJUUTH MPO POJIb A1aJEKTUKU i HE3MIHHHHI Iyalli3M «aHOT0» Ta «KOHCTPYKTY).

ITpaBori3HaBaIbHUI IPOLIEC TAKOXK HEMOXKJIMBHI 6€3 HEBUUCPITHUX JUKEPEIT, NUOMHHUX IPUYKH, QyHaMeH-
TaJBHUX 3acajl HOro MoCTiifHOT TMHAMIKH i pO3BUTKY. OCHOBOIO, [DKEPETaMH 1 MPUUINHOIO OKPECICHOT CTPYKTYpH
PO3BUTKY BUCTYIAIOTh aHTHHOMIYHI IPOTHUIICKHOCTI (CYNepedHOCTi), IKi Ha IIEBHOMY eTarli po3B’s3yI0ThCsI, «3Hi-
MalOThCS», @ HA HACTYIHHX — BUHHUKAIOTh 3HOBY B HOBHX (opMax, i 3pelIToro HIKOJIM HE MOXKYTh OyTH BHpile-
HUMH OCTaTOYHO. BUSBUTH 3aranbHuUi CMHCI MPaBOITi3HABAIBHOTO MPOLIECY 1 BIUIMHYTH Ha dinocodcerkuii Bubip,
SIKUH BXOJMTH CKJIaJ0BOIO YAaCTHHOIO HOTO PO3pOOKH, MOXKHA JIMIIIE Yepe3 0COOIHMBY TEXHIKY 31CTaBJICHHS, TTOE-
HaHHSA Ta Jucoliamnizamii (Bix sat. dicociatio — po3’€IHY0) aHTHHOMIYHUX KOHIICTITIB — CTATHKH 1 IWHAMIKH, OJIU-
HUYHOTO i 3arajbHOr0, 00’ €KTHBHOTO 1 Cy0’ €KTUBHOTO, (haKTy Ta i7el, HO3UTHBICTCHKOTO 1 MeTadi3uyHOTO, JIOT14-
HOTO Ta palioHaJbHOTOo TOIIOo. Take NPOTHCTABICHHS 3a3BUYail IPU3BOIUTE: TTO-TIEPIIe, 10 BU3HAHHS 32 KOXKHOIO
3 HPOTHJICKHHUX, ajie JOTIOBHIOIOUHX OJIHA OJIHY MPOIO3HUIIii 0cobaMBOI chepu nmpaBoBoro 3actocysauHs [1, c. 3];
a Mmo-/ipyre, CIyrye PyLIiHOI CUIIOI0 IHTEIEKTYaIbHOTO PO3BUTKY, IPOrpecy MPaBoBOro MUCIeHHS [2, ¢. 19-20].

IMocTanoBka 3aBnanns. [lesKi aceKTH aHTHHOMIYHOI IPHPOAN TIpaBa BUCBITIIIOBAIN Yy CBOiX mpamsix B. [yx-
4yeHko, A. Kosnoscrkuid, [. Manbies, M. Mary3os, O. OpunnHikoB, M. [TanTukina, JI. [Tlondepesna, I. Timym, 1. [1un-
myHoB Ta iH. OfHAK Y BITYM3HSHIN HayIli KOMIUIGKCHHX JOCIIKEHb 3 Ii€l IpolieMaTnKy He MPOBOaHIOoCh. Brasane
3yMOBJIIO€ aKTyaJbHICTh TEMH HayKOBOI CTaTTi, METOIO SIKOI € aHAJIi3 aHTHHOMIYHHX KOHIIETITIB MpaBa — CTaTUKH U
JMHAMIK{, OAWHUYHOTO Ta 3aTabHOTO, HOPMH 1 (paKTy.

PesyabTaru qociirkennst. BusHauaabHUMU B OHTOJIOTIYHOMY CTaTyci paBa, METO0JIOTi PaBOPO3yMIHH i Ipa-
BoOpeati3arii € Taki popmH Ta irocraci OyTTs, K CTpyKTypa (CTabLIbHICTh, 6A30BICTB) 1 IIpoLEC (JMHAMIKA, TUTHHHICTB).
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SIKIIO B OHTONIOTIYHOMY aCIEKTi IMPABO PEeali3y€eThCs sIK IPOLIEC, TO B THOCEOIOTTYHOMY MOCTAE SIK PE3YJIbTaT Mi3HAHHS
y BUIVISLIL CTPYKTYPOBAHOTO 3pa3Ka MOBEiHKY [ 7, ¢. 36]. Po3risiiarouu mutaHHs [po JuKepesia IpaBoBoi HOPMATUBHOCTI,
1. Timym 3ayBakye: «JIure numsxoM Marepiarizanii B (popMaIbHOMY 3aKOHI Ta 3a0e3IedeHHs MEXaHi3MiB BCTAHOBIICHHS
¥ mATpUMaHHS Ha 0231 MPUITHATOrO 3aKOHOJABCTBA BiIOBIAHOTO MPABOIOPSIIKY peati3alis MPaBoBOi HAIEKHOCTI K
Takol B3araii Moxke OyTH rapaHToBaHoIO» [8, c. 12]. Cxoxi MipKyBaHHs BUCIOBIIOE it B. Jlymuenko, 3a3Ha4qaroun, 1o
«TIpaBO HECTIPOMOYKHE BITOPSIAKYBATH KHUTTS B TPy, He Oyydr 00’ €KTHBHIM TIOPSIIKOM 1 HE TapaHTyoun Oe3neku. Bu-
MpaBIaHHs Oy/Ib-sIKOTO IpaBa Ta Oy/Ib-sIKOTO YIIPaBIiHHSA — 1€, TIePII 3a BCE ... CTaOUIbHMI mopsinok 1 mup» [1, . 41]. LTi
Ta MOiOHI CY/DKEHHS 3BOISTHCS B KIHIIEBOMY PaxyHKY JI0 BUCHOBKY, 1[0 BU3HAYaIbHUMH Y TIPaBi € SIKOCTI CTa0UIBHOCTI
Ta CHCTEMOYTBOPCHHS, 110 MPE/ICTABIICHI B HOr0 OCHOBHOMY €JIEMEHTI — HOPMI, sIKa BU3HA4a€ MeBHE OadeHHs pealib-
Hocti. [Ipu 11bOMy BapTo BiJ3HAYMTH, 1110 BU3HAYCHICTD 3aBKIM 3aJIMIIAETHCS JIUIIE HA PIBHI JAHOCTI, KA CTOCYEThCS
TUIBKY MOBEPXHI TOTO, PO 10 BOHA CBIUMTH. Ha BifMiHy Bij JaHOCTI, OCHOBHA TEHJICHIIISI MTi3HAHHS — IIPOHUKATH B
DIMOWHY i BUSBISITH BHYTPIIIHE. KOPHUCTYIOYHCH TaKOKO CHCTEMOIO KOOPAMHAT, OMHOOIYHHH ITiJIXi/T 3BEICHHSI CyTHOCTI
1 3MICTy IpaBa 10 CTaTH4HO1, ()OpMaTbHO-BU3HAYCHOT HOPMH He 3aB)K/IH Bi/MOBIIa€ BUMOTaM MPOrPECHBHOI, CTHXIHHO
MIHJIBOT IMHAMIKH CyCIIUTBHOTO JKHUTTS. PeanbHe OyTTs TOCTIHHO PO3BUBAETHCS, YCKIIATHIOETECS I BUMArae pejieBaHT-
HOI TIPaBOBOI JIeTepMiHallii, ska 0 3a0e3nedyBaa iCTOPUIHO-KOHKPETHY EKCILTIKAIil0 KOHCTPYKTHBHIAX MOXITHBOCTEH
COLIaJILHOTO PO3BUTKY. 3[aTHICTh [IPaBa 3MiHIOBATHUCS Pa30M 3i 3MIHOIO CYCIUIBHUX BiJIHOCUH CTAHOBUTH FOJIOBHY O3Ha-
Ky Horo e)eKTHBHOCTI Ta BU3HAYa€ HOro CIIPOMOXKHICTB CIIyTYBaTH Ha Ji{HIM PETYJIITOPOM CYCIUTEHUX BigHOCHH. [To-
CTiifHa 3MiHa peaNbHOI CUTYyaIlil y CYCIIBCTBI HE BKIIAIAETHCS B CyXUil (POPMATBHUI MEXaHi3M JeTyKTHBHOTO MHCIICH-
Hsl 3 OLIBIIIONO 3aCHOBKY, SIKH CKJIaJIa€ CTAaTUYHY [IPABOBY HOPMY, Yepe3 KOHKPETHUH «OKUBHID» BUTAJIOK, 10 BUCHOBKY,
SIKUI 3 TIPHYMHK iXHBOTO MO€JHAHHS MIEPETBOPIOETHCS B FopuauaHy (ikiiro. JKoaHnii ToriyHO-BU3HAYCHHUI 3MICT He
3MO031 1aTH OiIbIIE BiJl TOTO, 110 MTOKJIAICHO B HOTO OCHOBY. 3arajibHi IPUHIIMIIY TIO3UTUBHOTO MaTepiary BiABOMIKAIOTh-
Cs IHlyKTUBHMM IIULSIXOM BiJl IIO3UTHBHOTO Marepiajy if ToMy y3araJbHIOIOTb JIMILE Te, [0 B HBOMY MICTHThCS, aJie He
JIAI0Th HIYOro OLIbIIoro. JIemyKiis 3 X MPHHIIMITB HE MOXKE 3a0€3IeUNTH PIlICHHs Ka3ycy, (GaKTHYHUIA CKIIaM SIKOTO
He repedavueHH y MO3UTHBHOMY IIpaBi Yepe3 Horo HeBiAMOBIIHICTh TOTpedaM CyCIiIBHOTO PO3BHUTKY.

3Ha4HOi pajuKkanizamii npobiemMa CylnepedyHOCTi JUHAMIKM PEaIbHUX CUTYaIllil i CTaTHKM IIPAaBOBOI HOPMH
Halyna y Tmpansgx IpencTaBHUKIB npaBosoro peanizmy (K. JInesemin, k. @penk, . Onident). Hagatoun Bupi-
IIAJIbHOTO 3HAYEHHS y IPaBOBOMY IPOLECI eMITIPUYHUM YHHHUKAM, PEalicTH AeMOHCTPYBAJIM BiIBEPTO HEraTHBHE
CTaBJICHHS 710 abcomoTH3amii Ta iearnizamii HOpMaTHBHOIO Hadasa. [IpeacTaBHUKN BOTO HAIPSMY CIIpHIIMaIN
MpaBo, TEPII 3a Bce, Yepe3 0araToOMaHiTHICTh KOHKPETHHUX MpPOosiBiB. BOHO, Ha iXHIO ITyMKy, mepeOyBae B MOCTil-
HOMY pyci, nuHamini i 3miHax. CKenTHYHe CTaBIeHHS A0 (OpMaii3My, CIPUHHATHX aOCOJIIOTIB, «I0BEPLICHHX)»
CHCTEM MOJULSUTN H MOCTIJOBHUKH NparMartudHoro incrpymentanismy (P. IMaynnx, O. Xommc, b. Kapnoso), sxi
MPOTUCTABIISIIN aKTyaJIbHi MPOOIEMH «IHHAMIUHOT» IOPUANYHOT IPAKTHKU «CTATHYHOMY» HOPMATHBHOMY Hayaly.
BueHi BU3HaBaJIH, 1110 CyYacHE MPABOBE MUCICHHS Mae 0a3yBaThCs Ha (PYHKIIIOHATBHOMY MiJXO/i 1 TEHACHIIIT 10-
CIIIKYBAaTH Te, SIK JIFOTh ITPaBOB1 HOPMH, SIK TIOTPIOHO 1X CTBOPIOBATH, 00 MOXKHA OYII0 32 X JOMOMOTOFO IOCSITTH
BIJNOBIAHNX PE3y/bTaTiB, @ HE TE, YM MPABWIBHUH Y (POPMATEHOMY PO3YyMiHHI LIFOTO CJIOBA 3MICT IIUX HOpM. Bci
NIPaBOBI TEOPii € HIYMM IHIIUM, SIK GOPOTHOOIO 32 NPUMHUPEHHS BUMOT, 10 KOH(IIKTYIOTh MK COOOI0: BUMOTH
CTaOUILHOCTI Ta BUMOTH 3MiH; IIPaBO Ma€ OyTH CTaOUIbHUM, ajie IPU [bOMY HE MOXKE CTOSATH Ha MICIIi.

Marouu CTaTUYHO-JOrMAaTHYHUK XapakTep, IPaBo HE 3aBXK/M BCTHUTAE 3a JUHAMIKOIO COL[aJbHUX 3MiH, 1HOII
HE BIJITOBiJJa€ HOBUM yMOBaM I'OCIIOAaPIOBAHH 1 COLiaIbHUX B3aeMoAiil. BOHO He MOXke OXONUTH BCHOTO Pi3HO-
MAaHITTS BITaCTHBOCTEH OCTaHHIX, a TOMY HE CIpPHUSE Mi3HAHHIO iICTHHHOI MPUPOAN HOTO THHAMIYHUX iHCTHTYTIB,
YHACJIiJIOK 4oro nepedyBae y «BiAPHUBI» Bix IificHUX NOTpe6 mpakTuki. OCTOPOHD 3aJIUIIAETHCS BAYKIIMBA TUIOIIH-
Ha KOHTEKCTyaJIbHOI IPOOJIEMH, 10 B iTeHHO-CBITONIAHIN IUIOMNHI OXapaKTepH30By€e OLTBII TIHOMHHI, OLTBII
aKTHBHI, TMHAMIYHI, HETHIAHI, CHHEPIeTHYHO OIOCEPEIKOBaHI OOKH PO3BHUTKOBOTO CTAHOBICHHS IIHCHOCTI, sIKi
3a TaKMX YMOB IPHHIMIIOBO HE MOXYTb OyTH ICTHHHO BH3HAuYeHi i nepenbadeHi y CTaTH4Hiil MO3UTHBHII 10rMi
npaBa. AHaJII3yI049X CKIAHICT Ta CyNepewINBHIT XapaKTep PO3BUTKY cydacHoi milicHocti, H. Mary3oB 3a3Hadae:
«OCTaHHIM 9acOM 3aKOHOJIABCTBO CYyTTEBO OHOBMIIOCS, KUIBKICHO 301JIBIIMIIOCS, 30pi€HTYBAIOCh HA PHHKOBI Bif-
HOCHHH, OJIHAK, HE3BKAIOUHM HA IIe, BCS OJJHO HE BCTUra€ 3a IIBUIKOIUIMHHUMHU CYCHIUIBHUMH MPOLIECaMH, 3aJIH-
IIAETHCST BKPail HETOCKOHAIMM, MICTUTh YMMAJIO IPOTAINH. BHpi3HAIOUNCH MepexiIHUM XapaKTepoM, BOHO Mae
Taki HEJOMNIKH, SIK XaOTUYHICTh, CIIOHTAHHICTh, CYMOYPHICTb. Y 3B’S3KYy 13 IIMM BEIHYE3HY 1 MIHIUBY KiIbKICTh
IOPUANYHUX HOPM JOBOJHUTHCS MOCTIHHO KOPUI'YBAaTH, IIPUBOAUTH Y BIAMOBIAHICTB 10 HOBUX peanii» [6, c. 225].
BonHodvac iHTeHCU}iKaLlis TOCTIKEHb Y 3a3HaUCHOMY HAIPsMi iCTOTHO TIOCHITIOETHCS TUHAMIKOIO CYCIUIEHOTO
KUTTS, SKY YaCOM HE JIMIIE HEMOXKIIMBO MEPea0auuTH, a il BAXKKO 3aKOHOIABYO 3aKPIMUTH. Y MOMEHT CyZOBOTO
po3nsiy Oyab-sSIKMI HOPMATUBHUII aKT y)K€ Ma€ IEBHHUH, 1HOJI JOCHTh 3HAYHUH BIK, a TOMYy HE MOXE aJIeKBaT-
HO Bi10OpakaTH CHOTOMHINIHIO peallbHy CUTYAIlil0 B CyCIiIbCTBI. JJocmimkyroun o npodiemy, A. Ko3moscekuit
CTBEpIXKYE: «3acTapiBuid, HOPMU-AEDIHILIT HE MOXKYTb peasli3yBaTu CbOTOAHIIIHE YSBICHHS PO CIIPABEJIHBICTb.
BpaxoByroun e, cymus, SIKUi parHe MpUHHATH CIpaBeUINBE PIillIeHHs, Mae OyTH He JINIIe 3aKOHO3HABIIEM, a if co-
11i0JI0TOM, 000B’SI3KOBO ITOBHHEH BPAXOBYBATH PeajbHi COIialIbHI BiTHOCHHH, IO 3yMOBIIOIOTH KHBE TIPaBo» [4].

3i 31iCHEHOT0 BUIIE aHANi3y MOXKHA 3pOOUTH BUCHOBOK: OCKIJIBKH PI3HOMAaHITHI HECIIOJIBAHKH XKUTTS OyIyTh
3aBKAU DKEPENIOM YTPYIHEHb U (popMalIbHO-BU3HAYESHOT JOTMH, OCTaHHSI, IPUCTOCOBAHA 10 peallii, [0 MOXYTh
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BUHUKHYTH B MaifOyTHbOMY, cTaHe HEee()EKTHBHOIO BXKE 3aBTPa, 3IUIIUTHCS «IPABOBHM TEKCTOM», CBOIO POIY
«IOPUANYHOIO MPI€I0» JUIsl ChOTO/ICHHS. BUKOpUCTaHHS BUKIIFOYHO MTPaBHJI (OPMaIbHOI BU3HAUYCHOCTI IPH3BOJUTH
JI0 PO3PHBY MiX (DyHIaMEHTAIBHOIO, TEOPETHUHOIO, ()OPMAIBHOIO JIOTMATHKOIO M MPAKTHUKOIO ii 3aCTOCYBAaHHS,
JI0 CYNEpPEYHOCTI MK CTaTHYHOIO (hOPMAIbHO-JIOTIYHOIO CHCTEMOIO 1 MPOTPECUBHOIO, CTUXIHHO MIHJIMBOIO JIHU-
HaMIKOIO CYCIiIBHOTO JKUTTSL.

VY KOHTEKCTi BHIECKa3aHOTO (HiT0codChKO-TIPaBOBOTO JHUCKYPCY OCOOIMBOTO ceHCy HaOyBae mpoOieMa cTa-
THUYHO-JMHAMIYHOI CKJIQ[HOCTI TPABOBOI PeabHOCTI i TOTMHU IpaBa, SIKy YTBOPIOE TOi (haxT, 1110, 3 OHOTO OOKY,
3a171s 3a0e3MeueHHs! FOPUIMYHOT YiTKOCTI, OTHO3HAYHOCTI, OPraHi30BaHOCTI JIOrMa MOBUHHA Oy TH CTaTUYHOIO BCY-
repey JUHaMi4Hiil peaabHOCTI, Ky BOHA BU3HAYAE, a 3 IHIIOTO OOKY, OCKIJIbKU BU3HAYCHHS — 1IE 3aBKIHU 3yIHHKA
PO3BHUTKY, KOHCEpBALlisl MpoLecy, TO it 10rMa 3MylIeHa YTOYHIOBAaTHCh 1 YOCKOHAIIOBATUCH, 100 BCE JK TaKH
SIKOCH BIJIITOBIJIATH ITOCTIIHO MIHJIMBIH peallbHOCTI, pyHHYIOUH IIPH IIbOMY CTaOUIBHICT CaMOTo IpaBa.

Bu3HaHHA 32 CydacHUM BITYM3HSHHUM IPAaBOM HOCIS (yHKIIi OCHOBHOTO COIIaJIbHOTO PETYISATOpa HEMHHYYE
CIpHSIE KOMITJIGKCHOMY, BCEOIYHOMY JIOCIPKEHHIO MPABOBOT IiICHOCTI, BUBUCHHIO 1i ()aKTHYHOTO MiJAIPYHTSI, BH-
sIBy KaHAJIIB B3a€MO3B 513Ky (DaKTHIHUX T4 HOPMaTHBHO-TIPABOBUX OCHOB.

Bu3HauanpHOIO NPH JOCTIHKEHHI TIPAaBOBOTO OYTTS SIK HAHOLTBII 3arajilbHOTO MOHSTTS, IO BOMpae B cebe BCIO
CYKYITHICTD [IPABOBHX SIBUII i IIPOLECIB, BUCTYNAE HOPMATHBHICTB SIK HOro iMaHEHTHA O3HaKa. 3arajabHa HOpMa €
OCHOBHHM €JIEMEHTOM IIPaBOBOI Marepii, HeMaTepialbHIM BHPAKCHHSIM IIOPSIIKY, OCHOBOIO ITOOYIOBH IIPAaBOBOI
¢dopmu. Bexrop ocMuCTIeHHS IPaBOBO IIHICHOCTI 3a TAKMX YMOB CHPSIMOBAaHHMI Ha BU3HAYCHHS 3aKOHOMIPHOCTEH
BIUIMBY BJIACHE MPABOBUX, IOPUIMYHKX SBHII i MPOIIECiB HA (DaKTH peasibHOI MiHCHOCTI. 3BiJICH BIACTHBOCTI THX
SIBHIIL, SIKI BHHUKAIOTh TIPH HAKJIa/ICHHI, BIPOBAPKEHHI BCHOTO MTPABOBOTO Y (haKTHYHE OYTTsI, 3 HEMHHYYICTIO BiJI0-
OpaxatoTh caMe a0CTPAKTHY HOPMATHBHY 1X CKJIA/IOBY, BU3HAIOUH 32 TAMHM KOHKPETHUMH CUTYAL[iHHUMU BIACTHBO-
CTSMH, SIKI BUSIBIISIFOTH [IPABOBE OyTTs B HOro GakTHYHOMY BiJOOpaXKeHHI, IPYropsiiHe 3HaueHHs. 3TiJHO 3 BUIIE-
OKPECJICHUM ITiJIX0ZI0M OCHOBHI 3aKOHOMIPHOCTI PyXy HPaBOBOI Marepii 3BOAATHCS [0 PEAyKyBaHHS, CIIPOLICHHS
Ta cxemaru3zauii. Ceper 6e3miui FOPHIMIHUX CUTYALlill BUIIYKYIOTBCSI aHAJIOTI4HI 32 CBOEIO MIPABOBOIO CYTTIO, IO
BH3HAYAIOTHCS MOAIOHUMH )KUTTEBUMH 0OCTaBHHAMH, ITPABOBA OIliHKA SIKMX HAOJMKAETHCS IO CTYIEHsS HEoOXi-
HOCTI BUHECEHHS OTHAKOBUX PIllIeHb. 32 TAKUX YMOB 3a3[aJIeTib 3MOJeIbOBaHA CHCTEMA TPABHJI TIOBEIIHKH IIe-
pendauae «y3ro/LKeHHs» PeaslbHOCTI it TUIOBOT IoBTOproBaHOi Mozeni. [Ipyu poskiagaHHi Tiel uu iHmol curyarii
Ha IIPaBOBIJTHOCHHH IIPaBO3aCTOCOBHA JisUTBHICTH MOJISTAE Y «3BEACHHD) BITHOCHH MK CTOPOHAMH, IO CKIIAJINCS,
0 BIIOMUX [PaBOBUX Mozenei. IIpu 1iboMy [PaBOBE MUCIICHHS XapaKTePU3y€EThCs TOCTIHHUM MOLIYKOM Yy TIPaBo-
CBIJIOMOCTI QHAJIOTIYHHUX MPABOBHUX CHTYyallill, BAKOPHCTAHHIM MUHYJIOTO JIOCBily Ta HaOyTOro apceHany MEeTOiB
PO3B’SI3aHHS IOPUIMYHUX CUTyalil. 3a TaKMX MOB IIPABO IIOCTA€ K COLIAIBHHI PEryisTop, 3aCHOBAaHMII Ha ab-
CTparyBaHHi, Ha MOIIYKY CXO)KHX, THIIOBUX MOJIENIEi OBEIIHKH, BHSIBI CyTHICHUX aTpHOyTUBHUX BIACTHBOCTEH,
10 YTBOPIOIOTH MPABOBY Marepiro. 3MICT MpaBa, CKIJIaJOBHUMH SIKOTO € TOYHI IOPUINYHI (OpMYiH, CBOTO 4yacy I.
JleiiGHin oxapaktepusyBaB Tak: «lle izean — po3mucarti CHCTEMy HPABOBITHOCHH y cucTeMy (GOpMYI, 3a SKHMH
MO)KHA TOYHO BUPIIIYBaTH paBoBi criopm». B onwucawiil inTepnperarii npaBo sk y3araibHeHa abcTpakTHa Gopma
HaMaraeThcsi OXOIUTH CBOIM PETYJIIOBAHHSM yCi CYCIIIbHI BIJHOCHHH. AJle B IiH y3araJlbHEHOCTI i moJsirae foro
Henonik. CIpOIIEeHHS — [e 3aBXKIU CTpaxX Mepel CKIAIHICTIO Ta pisHOMaHITTSIM OyTTs. [ligKpecitrordn poapoBe
3HAYEHHsI CUTYAL[IHOTO MiJX0qy B Mi3HaHHI MPaBOBOi AifiCHOCTI, y KpuTHuHil dinocodii Bingensbanna it Pik-
KepTa Pe30HHO 3ayBa’KYETHCsI, [0 MPABOBI SBHIA HE XapaKTEPU3YIOThCS TUMHU CKPi3b 1 BCIOIY ITOBTOPIOBAaHUMH
MOMISIMU Y TIPOCTOPI U 9aci, 10 SIKMX HaJeKUTh, HATPHUKIA, (GaKkT pyxXy, IO JOCTIKYEThCS B MexaHimi. [IpaBoBi
SIBHIIA — MPOIYKT HECKIHYEHHOI, Pi3HOMAHITHOT i HEMOBTOPHOI JIIOACHKOI AISTIBHOCTI. Y 3B’S3Ky i3 IIUM KOXEH
comianbHui (akT, SKUM O BiH He OyB OJHOPITHUM Ta aHAIOTIYHUM IT0 BiJTHOIICHHIO JIO 1HIINX, 3aBK/IM BH3HAYA-
TUMETHCS 1HIUBITyalbHUMH MOMEHTaMH, CIICIH()IYHUMH BiIMiHHOCTSIMH.

Pi3HOMaHITHICTb )KUTTEBUX 00CTAaBUH, 1X Herepe0adyBaHICTh, @ TAKOXK CKJIaHICTh CaMOro rpasa (po3yMiHHS
HOTO CYTHOCTI) HE JI03BOJSIOTH 3 a0COTIOTHOIO TOYHICTIO, «MaTeMaTHYHO» BHUPIMIHUTH OyAb-sKy IOPHAWYHY CH-
Tyanito. Take abcTparyBaHHS HEMHHYYE 3iIITOBXHETHCS 31 TPYAHOILAMH peaji3amii mpu HasBHOCTI HETUIOBHUX,
OMMHUYHHUX, HEOPAMHAPHUX KUTTEBUX 00CTaBUH. SIK cripaBemnBo Big3Hadae A. Ko3noBChKHiA, «aOCTpakTHY TO-
3UTHBHY HOPMY HIKOJIHM He MOXKHa chopMyiioBaTH ocTaTtouyHo. Bona He TepnuTh aGCOMOTHHX (HOPMYIIOBAHb 1
MiABOIUTH Y PI3HUX COLIATbHUX CUTYAMIAX, YCIX TAKUX PI3HUX, MMiJ] OJJHE 3arajibHe npaBuio. [lo3utneHa HOpMa He
MO BECTH JIO CITPABEIIMBOCTI. BOHA MOYMHAETHCS 13 3aKJIMKIB 10 «PIBHOCTI», HIOW PIBHICTH O3HAYAE CIIPaBEl-
JUBHHA yCTpill )kuTTs. Hacmpasmi 5k yci )KUTTEBI cUTyallii pi3Hi, if BUSHAYUTH 1X BIACTHBOCTI B OJIHII aOCTpaKTHII
HOPMIi HEMOXJIUBO» [4].

Kpim Toro, unm Ginbir popmanbHi i aOCTpaKTHI ySIBICHHS PO MPaBO Ta HOTo JpKeperta, YUM YiTKille IPOIIH-
caHi MOXxJTNBI (hopMH, criocoOu peaizalii mpaBa, THM MEHII THYYKHM 1 OLTBII CKIIQJIHUM CTa€ 3aCTOCYBaHHS HOTO
HOPM /10 0COOJIHMBOCTEN KOHKPETHOT MPaBoBOI cuTyallii. Xapakrepu3yroun Buiiesragany npobiuemy, A. Kaydpman
micaB: «[IpaBo Moyke cTaTé JIMCHICTIO JINIIE B JKUBIH B3a€MOIIT JTIO/IeH, TXHIX PaBOBITHOCHHAX, OCKLIBEKH ITPABO
— IIe HIIIO 1HIIIe, SK «IPaBHUIIbHA Jis 1 MpaBUIIbHE PillIeHHS B KOHKPETHIN CUTYaIlil, a He Te, [0 MiCTHTHCS B HOPMaX,
He cxema Juist paBuiIbHOT aii» [9, ¢. 131]. ITpu 3Be/ieHHI paBa BUKIIIOYHO 10 CYKYITHOCTI HOPM BOHO CTa€ YUMOCh
30BHIIIHIM, aMOP(HUM IJIsI JTIOAMHH, HaB’ s13aHUM 1i 3BepXy. OCHOBHMI HOCTYNAT Takoi 00’ €KTOIEHTPUCTCHKOT
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MO3MLIi PO3yMIHHA JIIOMHU: HE JIFOJMHA CTBEPDKY€E cebe y CBiTi, BUIPHO PO3BUBAE, Pealizye MOpaNIbHI iHHOCTI,
a (opManbHO 3aKpIiIUIeHI YMOBH JHUKTYIOTh iif popmy sxutts. OnHak noaiOHe By3bKe TPAaKTyBaHHS CIIOTBOPIOE
TIPaBO, OCKUIBKY JUISl JIIOMHY IiHHI HE HOPMHU caMi o coli, a peabHi MOXKIMBOCTI Ta OJara, siki BOHH 3a0e3Ie-
qyioTh. Oco0ucTa 3alikaBIeHICTh Cy0 €KTa B MOTOHKEHHI a0CTPAKTHOTO 3 KOHKPETHUM MaKCHMAJIbHO aKTHBI3YE
Horo mi3HaBaJIbHY aKTHBHICTb, 1 HIIIO iHIIE HE MOXKe OyTH OLTBII e(heKTUBHUM JDKEpPEIOM Takoi aKTUBHOCTI [5, .
93]. SIk npuKIa MOYKHA HABECTH TOH (aKT, 1110 BAXKKO YSIBHTH c00i Cy/IOBHH MPOLIEC, B IKOMY O CTOPOHH, HEpII 32
BCE, CIIOIBAJIUCH OTPUMATH BiAMOBIIb, 10 CTOCYBAJIACh OM SIKOTOCH AHAJIOTIYHOTO KOH(IIKTY MIX 3arajJbHHUMH,
riMOTETUYHUMH MaiOyTHIMH TT030BHHKaMH, a HE KOHKPETHO TXHBOI CyNepedKH.

Omxe, aHATI3YIOYM BCE BHILECKA3aHEe, MOYKHA KOHCTATyBaTH TOH (haKt, 110 HAyKOBO-IPAKTHYHE OINPAIIOBAH-
HS [paBa JETepPMiHOBaHE BHKOPHUCTAHHSM METOOJIOrI] aHTHHOMI3MY, sika BH3HAYae Horo o0’e€MHUI BHMIp Ta
OCMHUCITIOE (BPaxoBy€E) CKIIJHY MPUPONY. 3aCTOCYBAHHS TAKOTO ITiJXOIY O3BOJISIE BUSBUTH 0araTOMaHITHICTH 1
CKJIQJIHICTh Cy4acHOI IPaBOBOi IIHCHOCTI, B paMKaX sKoi BiIOyBa€ThCs B3a€MOIis Ta OanmaHCyBaHHS aOCTPaKTHO-
ro Ta KOHKPETHOTO, IMHAMIKH 1 CTaTHKH, HOPMH Ta (akTy, eK3UCTEHIIaIbHOTO i ecceHuianbHoro. [Ipu oMy B
Oynb-sIKiii OIIHII IIpaBa Ta B Oy/b-SIKOMY ITIOPIBHSHHI HOTO aHTHHOMIYHHX BIACTHBOCTEH CIIiJ 3BaXKaTH Ha CHCTEMY
ocTaHHIX 3arajgoM. KoxkHa ycTaneHa aHTHHOMIYHA KOHLIENTa Ma€ MOABIMHUM aCHeKT; SKIIO 11 po3MIsSAaTH 130160~
BAHO, BOHA MOYKE CIIPUYMHUTH HE3PYUHOCTI, a IHKOJIN HaBITh HEOO €KTHBHICTb i HEOOIPYHTOBAHICTh OTPUMAHHX
BHCHOBKIB. SIKIIO * IMBUTUCH Ha HET SIK Ha CKJIAJJOBY SKOICh IIMPIIOI €HOCTI, TO BOHA NOIUIITHME BCI IIepeBart,
SIKI MOXKYTB OyTH BIIACTUBI CHCTEMI 3arajioM.
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