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OXOPOHSATHCS B MOBHOMY 00cs3i. [lo-TpeTe, oCHOBHOIO ramy33io oxopoHu B €C € ClIbChKOroCHoAapchke
BUPOOHUITBO (HEBEIMKUI TIEpelNiK CUIbCHKOTOCMONAPCHKUX MPOAYKTIB Ta MPOJOBOJIBYUX TOBapiB), a
YkpaiHa He oOMmexye chepu 3acTocyBaHHS Takoi oxopoHHu. [lo-uerBepre, B €C cy0’exkTamu mpaBa Ha
reorpadiyHe 3a3HaueHHS OOMEKYIOTHCS BUPOOHWMKAMH Takoi mponykuii, a [luBinmbHHN Kojekc YkpaiHu
nepeadadac MOXIMBICTD acollialliil CIIOKWBAYiB MPOAYKIIl HA OTPUMAaHHS TaKoTo MpaBa.

B ninomy anaii3 3akoHOABCTBA Y cepi OXOPOHH IpaB Ha TeorpadivHe 3a3HAUCHHS HAZIA€ MOXKIIUBICTD
CTBEP/UKYBATH, 1110 3aKOHOJABCTBO YKpaiHH B npoiieci BXOJDKeHHs 1o ckianxy €C HOTpe6ye YTOYHEHHS Ta
YIOCKOHAJICHHSI, OCKUTBKH ICHYIOU1 MEXaHI3MH OXOPOHH 3aMy TyI0Th BI/Ip06HI/IKlB ToBapiB (TOCIyT) B YKpalHl
Ta HE IO3BOJIAIOTH iM MaKCHMAaJbHO BHKOPHUCTATH EKOHOMIYHI Ta iHINI TepeBard CBOEI MPOIYKIii Ha
30BHIIIHIX pUHKAX.
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In this article the registration and protection of Ukraine on certain geographical indications in the
light of the entry into force of the Association Agreement with the EU, Ukraine. Separately examined
ignoring reason in Ukraine possibility of getting economic effect from the registered and recognized in the
world geographical indication.
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Cmamms cmocyemvcs CMAHOBNIEHHS MA PO36UMKY OOKMPUHU OCOOUCTHUX HEMAUHOBUX Npas )
POMAHCHKIl, 2epMAHCLKINI Ma aH2N0-AMEPUKAHCLKIN cucmemax npueamuozo npasa. Oxapaxmepusoeamo
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OCHOBHI HAYKOGI KOHYenyii, AKi pO3KpUsaoms 03HAKU Ma 6UOU 0OCOOUCIUX HEMAUHOBUX NPAB Y POMAHCHKIL,
2ePMANCHKIL Ma aH2N0-aMePUKAHCHKIL CUCTEMAX NPUBAMHO20 Npasd.

Kiro4oBi cioBa: ocoOuCTi HeMaifHOBI IpaBa, pOMaHChKa CHCTeMa MPUBATHOTO NpaBa, FepMaHChKa
CHUCTEMa IPUBATHOI'O ITpaBa, aHITI0-aMEPHUKaHCbKa CUCTEMA IPHUBATHOTI'O IIpaBa.

Jiist po3yMiHHSI CYTHOCTI IIMBUILHO-TIPABOBOi OXOPOHU OCOOMCTHX HEMaHOBHUX MPaB B POMAHCHKIH,
TepPMaHCBKil Ta aHINIO-aMEPUKAHCHKIM CcHUCTeMaxX MpPUBATHOTO TMpaBa HEOOXIJAHO 3AIHCHHUTH aHai3
0COOJIMBOCTEH ICTOPUYHOTO PO3BUTKY JTOKTPHHAIBHUX BUEHb, IPUCBIUEHUX OCOOMCTUM HEMAHOBUM IIpaBaM,
110 Moske OyTH 3MIiHICHEHO Ha TPUKIIAJI TAKUX MPABOBUX CHCTeM, sk DpaHiry3pkoi Pecriyomiku, denepatnBHol
Pecniy6niku Himewunnu, Cnomydenux llrtarie Amepuku, a takoxk CnomydeHoro KopomictBa Bennkoi
Bpuranii ta [TiBaiuno1 [pnanmii.

JokrpuHaneHa 0a3a JOCHIIKEHHS OXOIUNOE (yHIAMEHTalbHI HAayKOBI 3M00yTKH 1HO3EMHHX
HAYKOBIIIB, y MPaLsX SKHX 3alI04aTKOBAHO Ta BU3HAYCHO OCHOBHI TEHACHIIIT PO3BUTKY JOKTPUHH OCOOUCTHX
HeMaiiHOBUX TmpaB, a came: JI. bpanneiic, I. Jexpto, P. 'eBicon, K. I'apeiic, K. 'opmieii, V. IIpoccep,
. Conoys, C. YoppeH, A. Becrin, 1. Yirmen Ta iH. Pazom 3 THM y BITUM3HSHIN Hayli HEOCTATHBO YBaru
NPUAICHO TOPIBHAJIBHO-IPABOBUM JIOCTIDKCHHSIM TCHE3W JOKTPUHH OCOOMCTUX HEMalHOBHX TIpaB.
3aBaHHSAM CTATTi € CTAHOBJICHHS Ta PO3BHTOK BYCHHS PO OCOOMCTI HEMaiHOBI NpaBa B POMAaHCBKIil,
TepPMaHCBKill Ta aHTTI0-aMEPUKAHCHKIN CHCTeMaX MPUBAaTHOTO MPaBa.

Y (¢paHiy3bKkiii JOKTPUHI JOMIHY€ IUTIOPAICTUYHA KOHIICIMINSS OCOOMCTUX HEMalHOBHMX IIPaB.
OnHuM 13 MEpIIUX Cepell HAYKOBIIB, SAKiI IMOYaJd BHU3HABATH HEOOXIMHICTh IUBIIBHO-TIPABOBOI OXOPOHHU
ocobucroro xutts, 6yB E. boccip, Bizomuii cBoro 4yacy ¢inocod mpapa. Y cBoiil mpaiii BiH 3a3HauaB, IO
ocoOucTa peryTallis He3alIe)XHO BiJl IHHOCTI MO CYTi Ta HE3aJIS)KHO BiJl JKepel (OopMyBaHHS IOBUHHA OYyTH
3axuilleHa BiJl OyI-sKuX mocsraHb. OJHAaK HaJMipHa I[IKaBiCTh Ta 00pa3d MOXYTh OyTH BYMHEHI SK 3a
HAsBHOCTI, TaK 1 BIICYTHOCTI BUHH, aJie¢ HE3AJICXKHO Bijl I[LOTO TakKa TMOBEIHKA MOPYIIYE 3aKOH, SIKIIO BOHA
OUIIXOM  MyOJIYHOTO  OTOJIONICHHS CHpsIMOBaHa Ha MPUHWKEHHS pemnyTamii, crhpaBemiuBo abo
HecnpaBenBo HadyToi [1, c. 377-378]. OCHOBOMONIOKHUKOM JTOKTPUHU OCOOMCTUX HEMaWHOBHUX IpaB
¢iznunux oci6 cra E. Ileppo, sikuii BHOKPEMHUB iX B OKpEMY KaTeropito cy0’€éKTHBHUX IHBIIBHUX ITIpaB,
npucBATHBIIM iM cTarTio «OcoOucTi HemalHOBI mpaBa», omyOmikoBany y 1909 p. 3okpema, BUeHUit
BU3HAYMB TaKi 03HAKH OCOOMCTUX HEMaHOBUX IMpaB: 00’ €KTaMM iX BUCTYIAIOTh OCOOMCTI HEMafHOBI Oara;
BU3HAIOTHCS 32 KOKHOIO 0CO00I0; HE MalOTh IPOLIOBOTO €KBIBAICHTA; € HEBIUYKyBaHUMH, HEBIIIITBHUMH
Ta HE MEePEXO/IATh Y CHAMOK; 3MIHCHIOITHCS Ta 3aXMIAIThCS JuIile cyo’ektom [2, ¢. 12—13].

[iznime npodecop P. Hepcon B Te3ax, MpUCBSIMEHUX HEMaHHOBHUM IIpaBaM, sIKi OyJM perpe3eHTOBaHi
B Jlioni B 1939 p., oOrpyHTYBaBIIN ILIIOPATICTHYHY KOHIICIIIII0 OCOOMCTHUX HEMAWHOBHUX IIpaB, OXOIIHNB
OCTaHHIMH: MpaBa Ha iM’sl, IiM, KOPECIIOHICHIIi0, IPABOBHUIA CTaTyc, MPaBO 3BEPTATUCS IO CYyAy 3 UHUBUILHUM
MO30BOM, MpoQeciiHy TaEMHUIIIO, YeCTh, PEMyTaIlifo i ciMelHi mpaBa Tomo. B momampiioMy HayKoBIi,
3aCTOCOBYIOUM CHCTEMHHUH IiJIXiJ, HAMarajluch IU(EpPeHIIIOBaTH OCOOUCTI HEMAWHOBI NpaBa HAa BH[IH:
30KkpeMa, A. Ma3oJ po3risiuaB npasa, MOB’s3aHi 13 (i3UYHOI LUTICHICTIO (TpaBa Ha XKUTTS Ta 3J0pPOB’s),
JYXOBHOIO IUTICHICTIO (TIpaBO Ha 4eCTh, HA OCOOMCTE JKUTTS, Ha HEJOTOPKAHHICTh TeNe(OHHUX PO3MOB Ta
KOPECIIOHJICHIIIT, Ha 300pakeHHs, Ha iM’s1) Ta MPaBoM Ha mpailio [3, ¢. 449]. HacTynHOO BiX0I0 B PO3BHUTKY
UBLILHO-TIPABOBOT JIOKTPUHH OCOOMCTHX HEMaHOBUX IpaB CTAJM IMpalli TAKKX NpaBHUKIB, sk: E. ['emap Ta
. Ax’roapoH [4, c. 155] mio/0 BU3HAHHS Ta 3aKPIIUICHHS PABOMOYHOCTI BUKOPUCTAHHS O3HAK 1HAMBIIYaILHOCTI B
KOMEPIIHHUX IIJISX, TIPAaBOMOYHOCTI JJO3BOJISITH Ta 3a00POHSITH TaKe BUKOPUCTAHHS iHIIIUM 0CO0aM.

VY HiMelpKi [HMBUILHO-TIPABOBIA JOKTPUHI JOMIHYIOUOK € KOHIICMINsSI 3arajbHOr0 OCOOHCTOro
HEMaHOBOro mpaBa. BHHUKHEHHS Ta PO3BUTOK IIi€i KOHIEMHINI BiAOyBaJOCsS 3HAYHOIO MIpOIK B CHILY
aBTOPUTETY HiMEUBKHUX (HiT0COPCHKUX BUEHB PO cBOOOAY Boui. [IpoBigHy ponb Bigirpamu mpami [. Kanra,
SIKMH 3a3Ha4aB, 110 aTpUOyT CBOOOIM IMAaHEHTHHUH JIIOJCHKINA 0COOMCTOCTI: ap BU3HAYATH CaMUM CO0l METY
1 BapiaHTH BIJMOBITHOI O HaMIYeHOI METH MOBEIIHKU € mpupokeHuM [S5, c. 429]; I'. [erens, nornsau
SIKOTO MOJKHA TPOUTIOCTPYBATH 3a JOMOMOTO KpHjaToi ¢pa3u «Oyab OCOOMCTICTIO Ta MOBa)kail 1HIINX 5K
ocobucroctend» [5, ¢. 457], Ta HU3KH 1HIIUX HITOCOPIB.

BiguyTHUM € BIUIMB pereniiii puMChbKOTO MPUBATHOTO TpaBa Ha iCTOpU4HE (OPMYBaHHS MPABOBOI
OXOpOoHHU ocobucToi chepu mromuHM. (sl MPHUKIAAY CIHiJ MPUBECTH IHTEPIPETAIiI0 PO3BHUTKY JENIKTY
injuria, 3anpornoHoBany P. lepinrom [1, ¢. 1184]. Buenwuii 3a3HauaB, 110 Y€CTh 3aBXKAM OyJia MiJ 3aXHUCTOM
BKazaHoro aemikTy. CrodaTKy BBaXKajocs, IIO 3aKOH MOXE 3aXWIIATH IUIIe MaiHOBI (MaTepiaybHi)
iHTEepecu. AJe, OCKIJIBKH BiJ4yTTs YECTi CTABaJIH OaraTIIMMHU Ta MTMONIMMH, TAKWH paHHIN PaBOBUH 3aXUCT
MOCTYIOBO TpaHCc(HOPMYBaBCs, TIOKU HE NMOYaB TTOKPUBATH YCi ACTIEKTH YECTi, BKIIFOYAI0UHN TaKOXK 3aXHCT Bif
yCHUX 00pa3 Ta iHIIUX MposiBiB HeroBaru. OTke, eBOJIOLIS PAaBOBOr0 3aXUCTy YECTi MOJIATae y MOCTYTIOBOMY
PO3BHUTKY MEPBUHHOTO IPABOBOTO 3aXHCTY MEPEBAKHO MAWHOBHX IHTEPECIB 10 0araToacreKTHOTO 3aXUCTY
HEMalHOBHUX 1HTEPECIB.

[IpoBinHy poilb B 3apo/PKEHHI JOKTPUHH OCOOMCTHX HeMaiHoBHX mpaB Bimirpamu K. Tapeiic,
1. Konep, O. T'ipke, siki y cBOix mpausx Kinrs XIX cT. JOCITipKyBay IpaBoBY 0XOPOHY 0COOHCTHX HeMaifHOBHX
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npas, PO3TJINANM iX OKpeMi BHIM Ta BKa3yBaJld Ha HEOOXiTHICTh 3aKpIIUICHHS 3arajbHOrO 0COOMCTOTrO
HemaliHOBOro mpaBa. [lomampmiMii pO3BHTOK LUBLTICTUYHOTO BUYEHHS NPO OCOOMCTI HEMaWHOBI TpaBa
moB’s13yeThes 3 iMmeHamu [, I'yOman Ta I'. Hinmepaeti [3, c. 442], ki BUSHAYWIN CIIBBIJIHOIICHHS OKPEMHX
0COOHCTHX HEMAaHHOBHX IPaB 1 3aralbHOr0 0COOMCTOr0 HEMaHOBOTO ITPaBa Ta BCTAHOBWIIN TPHBATHOIIPABOBY
npupoay ocraHHboro. [lorpebye 3’sicyBaHHS METOMONOTIUHE MIATPYHTS KOHIIETIIT 3araibHOr0 0cOOUCTOro
HEeMalHOBOTO MpaBa. Y HIMEIBKOMY IpPaBi 3HAXOAUTH ifel 3araJbHOr0 OCOOHMCTOr0 HEMaiHOBOTO TpaBa,
y3arajbHeHa MO3UIisS MPUXWIBLHHUKIB SIKOi MOJISITaE B apryMEHTYBaHHI HEMOJKIIMBOCTI OXOITUTH BCIO cdepy
0co0HCcTOro (MpOsIBiB OCOOMCTOCTI) OKPEMHUMH OCOOMCTHMMHU HEMAWHOBMMHU NpaBaMH Ta HAsSBHOCTI IpHU
BOMY MPOTAIMH Y TIpaBi, a TOMY, Ha IX AYMKY, CIIiJi 3aKpilIUTH €JMHE 0COOMCTE HEMaHOBE MPaBo, sKe O
OXOPOHSIIO YCI FOPUANYHO 3HAYYII MTPOSBU OCOOMCTOCTI, Ta BUILIATH MOPS 13 3arajlbHUM OKpPeMi 0COOUCTI
HEMalHOBI MpaBa, sKi HEOJHOPA30BO MOTPEOyBaIM MPABOBOTO 3aXWCTy — MPaBO HA iM’s, MPaBO Ha
300paxkenHs1 Tommo. [IporuBHuku x Bkazanoi inmei (. Eminex, ®. Casinwi, M. Vurep, JI. Enexnepyc)
BBa)KaJIM, 10 3arajibHe OCOOMCTE HEMalHOBE IMPaBO MOXE NMPH3BECTH JO HAJAMIPHO HIMPOKOTO 3aXHUCTYy
0cOoOUCTOCTI, 0, B CBOIO YEPry, CIPHYUHHUTH CEPHO3HI TPYMHOIIl Yy PO3BUTKY IHIIMX OCOOMCTOCTEH Ta
MepENKoKATUME X mporpecy [6, c. 261].

VY nokrpuni CIHIA npoBigHe Micie 3aiiMae BUEHHS MPO MPaBO HA NMPUBATHICTH, NMEPLINH KaMiHb Y
¢byHmameHT sikoro OyB 3akianeHui e Hanpukinm XIX cr., 30kpema 6ocToHChbkUMHE afBokatamu JI. bpanneiic
ta C. YoppeHn y crarti «The right to privacy» [7]. Anani3 Bkazanoi npaui JI. Bpanzetica Ta C. YoppeHa nae
MOYJIUBICTh BUOKPEMHTH TaKy XapaKTEPUCTHKY TpaBa Ha MPHUBATHICTH. [lo-mepiie, mpaBo Ha NMPUBATHICTD
nmoOyIoBaHe Ha TOJIOXKEHHI 3arajlbHOro Tnpaea (common law), BIINOBIIHO IO SKOT'O KOXKHA JIFOJMHA BIIPaBi
BU3HAYUTH, KOO MIpor0 ii JyMKH, BIIYYTTsI Ta eMolii MOXyTh OyTH moBimomieHi iHmwuMm. [IpaBo Ha
NPUBATHICTh PO3TISIAETBCS SK TPABO 3aXUINATH CBOI BHYTPINIHIO AYXOBHY WUICHICTB, 3MIHCHIOIOYH
KOHTPOJIb HaJ iH(opMalli€ero, ska BioOpaxae abo BIUIMBAE Ha 0cOOMCTiCTh MoAuHU. [Ipu koMY MpaBo Ha
NPUBATHICTh BUCTYNA€ SK YacTHHA OUIBII 3araJlbHOrO IMpaBa Ha HEJAOTOPKAHHICTH JIIOAMHU — TpaBa Ha
iHauBigyaneHicTh. [lo-mpyre, mpaBo Ha MPHUBATHICTH MOKE OYyTH 3aXHIICHO KOMIICHCAII€I0 MAiHOBOI Ta
HEMaiHOBOI IHIKOIM Ta IHIIUMH CHOCOOaMHU 3aXMCTY, NMPH [OMY YMOBH iX 3aCTOCYBaHHS BIAMIHHI BiJ
3aXHCTY OKPEMHX acCIeKTiB IIpaBa BIACHOCTI, aBTOPCHKOI'O MpaBa Ta 3axucTy Bix mudamarii. [To-tpere,
3MICT TpaBa Ha NPUBATHICTh BU3HAYAETHCS TAaKUMHU MEXaMH: MpPaBO Ha MPUBATHICTH He 3a00poHSE
nyOJIiKaIiio MarepianiB, M0 MalTh CYCHIJIbBHUH I1HTEpecC; MpaBO Ha MPUBATHICTh NPHUIUHSE IO TTiCI
nyOmikanii ¢pakTiB camoro 0coboro abo 3 ii 3rogu. Y momansimoMy A. BecTiH BU3HaYHMB IPaBO HA MPUBATHICTD
SIK HAMaraHHs JII0JIeH BIIbHO 00OMpPATH 3a SKUX 00CTaBUH Ta y SIKil Mipi pO3KpHBaTH ce0e, CBOE CTaBICHHS Ta
noBeniHky iHmuM [8, c¢. 7]. BimmoBimHo no mornsaaie A. BecTiHa € 4OTHpH €JIEMEHTH MPUBATHOCTI:
yCaMiTHEHHs — JIFOJMHA € BIJOKPEMJICHA BiJl CIUILHOTH Ta BiUJIbHA BiJi CTOPOHHBOI'O CIIOCTEPITaHHS;
IHTUMHICTh — OJIM3bKI Ta BiIBEPTI B3a€EMUHH MDXK JBOMa a00 Oiiblle JIIOAbMH, AHOHIMHICTH — CTaH
NPUBATHOCTI, MpPH SKOMY IIOAMHA TepeOyBae B TPOMAICBKOMY MICIi, aje 3aUIIAEThCS BIIBHOIO Bif
igeHTHdikamii Ta cTeXeHHS; 30epekeHHs (TaeMHHII) — moTpeba IOAWHU OOMEXyBaTth o0Ir ocoOUcTol
inpopmanii [8, c. 31-32]. 3HauHMil BIUIMB HAa PO3BUTOK BUEHHS NP0 MPaBO Ha IMPHBATHICTH 3/MiMCHUB
V. Ilpoccep, BKa3aBiy, 10 MPAaBO HA NMPHBATHICTh € OCOOMCTICHMM Ta HEBimuyxyBaHuMm [9, c. 408] ta
OXOILTIOE cO0O00 3aXUCT BiJl YOTHPHOX TOCSATaHb: BTPYYaHHS — 1€ TIOPYIIEHHS YCaMiTHEHHs O0COOH, IO €
JIy’Ke 00pa3IuBUM I HOPMaJIbHOI JI0AUHU (intrusion upon seclusion); onpuitoAHeHHS (HaKTiB 0COOUCTOTrO
KUTTA (disclosure of private facts); HenpaBIuBe BimoOpakeHHs 0coOu abo0 TOJaHHS MPO Hel CIOTBOPEHOI
inpopmaii (false light in the public eye); NPUCBOEHHS — BUKOPUCTAHHS IMEHI 4M 300pakeHHs ocoOu Oe3 Ti
3roJId B KOPUCIUBUX HUIIX (appropriation of name or likeness).

Pazom 3 TM B mpaBoBiii gokTpuHi CLIA Hemae €THOCTI OO PO3YMIHHS MPABOBOI MPHPOIH MPaBa
Ha MMpHUBaTHICTh. HaTOMICTh BUOKPEMITIOIOTh HU3KY Pi3HOMAaHITHUX KOHIeNii. 3okpema, JI. CoioyB Buainse
IICTh KOHIIEMI[H, 10 pO3MIAJal0Th NPaBO Ha MPHBATHICTH SK: MpPaBO OyTH HaJaHOMY camMoMy coOi;
0OMEXEHHS JOCTYITY IO OCOOMCTOCTI; KOH(IACHIIIHICT; KOHTPOIIb 0cOOUCTOT iHPOpMAIIii; BTUICHHS TeOpil
iHauBiAyanbHoCTI; iHTHMHICTE [10, ¢. 1094]. 1. Jlexbto kinacudikye HAyKOBI MOTNISAAHM PO MPaBO Ha
NPUBATHICT, Ha TaKi TPyNu: KOHTPOJNb Haja iH(GOPMALEI0; TiAHICTH JIIOAWHU;, IHTUMHICTB, CYCIUJIbHI
BiTHOCHHU; oOMexeHui poctymn [11]. Jocmimkyoun cTopiduHy iCTOPiF0 BUEHH MPO MPaBO Ha MPUBATHICTH,
K. l'opmiieit 1oXOAWTH BUCHOBKY, 10 OCHOBHI 3 HUX MOKHA 3TPYIyBAaTH Y YOTHUPH KJIacH, BIMOBITHO JO SKHX
NpaBo Ha MPHUBATHICTB: PO3TIIIAECTHCS SK BHPa3 OCOOMCTOCTI, 1HIMBIMYaTbHOCTI; OKPECITIOEThCS B MEXKax
aBTOHOMII, CBOOOIU JIFOJAMHU MIOAO ii JyMOK, MOBEAIHKH Ta PIIICHb;, BU3HAYAETHCS SIK 3IATHICTH OCOOH
YIPaBIIATH 1HPOpMAIli€ro TIpo cede; PO3LIeTUTIOETHCS Ha AEKIJIbKa CYTTEBUX KOMIOHEHTIB [12, ¢. 1337-1338].
OxpeMo Bi IIOTO BUIUIAIOTHCA HAYKOBI MOTJISAH, IO KPUTHKYIOTh BUAUIEHHS IIpaBa Ha MPUBATHICTD SIK
IOPUINYHOI KaTeropii. AHai3 TaKOro PO3MAiTTs HAYKOBHX IiJXOMIB Ja€ MOXKIHMBICTh 00’ €IHATH iX y IBI
HAYKOBI Te4ii: HEraTHBHY Ta IMO3UTHUBHY.

HeraTuBHa Teuist cnipsiMOoBaHa Ha 3amepedyeHHs] He0OXiTHOCTI a00 MOKJIMBOCTI BUIIIGHHS ITpaBa Ha
NPUBATHICTH SIK CY0’ €KTHBHOTO TpaBa, CIIPOCTOBYIOYM BU3HAYEHHs HOTO 3MiCTy, BHOKPEMJICHHS 00’ €KTa Ta
HOpPMAaTHBHE 3aKpiruieHHs. [Ipu oMy BHKOPHCTOBYIOTBCS TaKi apryMeHTH. APryMeHT PeAyKIii — MpaBo Ha
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NPUBATHICTh PO3MIISIAETHCS HE SIK CAMOCTiliHE TIOHATTS, a B MEXax IHIIMX NpaB Ta Kareropid. Hanpukman,
J1. ToMCOH CTBep/DKYE, 1110 MPABO HAa MPUBATHICTh HE OKPEME MPABO, & OXOIUTFOETHCSA 3MICTOM 1HIIUX IPaB:
pPEYOBHMH TIpaBaMH, MPaBOM Ha ocoOHCTy HeAoTopKaHHICTH Tomio [13, c. 310-312]. LlinHicHUN apryMeHT
3actocoBye P. IlocHep, BKa3youW, 10 NpaBO Ha MPUBATHICTh CTOCYETHhCS «IpaBa IJIOAWHU IMPHXOBATH
KOMIIPOMETYIOUi (akTH mpo cede». ABTOp pO3TISIA€ NPUBATHICTH K (HOPMY EKOHOMIYHO KOPHCIHUBOI
MOBEIHKA M0 TNPHUXOBYBAHHIO IMPAaBIMBUX, aje MIKIUIMBUX (akTiB Mpo ocoly [isg ii BIACHOT BUTOAM.
[HmMMK coBamMH, TPaBO Ha NPUBATHICTh TEPEBAXKHO 3IIMCHIOETBCS Ui TOrO, 100 HE JOMYCTUTH
pO3roJIoNIeHHsT HeraTHBHOI iHpopmanii mpo moauHy. P. IlocHep cTBepikye, IO 3aKOH HE TOBHHEH
3aXUINATH MPUXOBYBAaHHSI KOMIIPOMETYI0UOi iH(popmMarii [14, ¢. 231-235]. B 0CHOBHOMY TaKi MOJIOKEHHS
BUKOPUCTOBYIOTBCSI ISl apTyMEHTAIlii BCEOXOIUTIOIOYOTO JEePKaBHOTO HArIALy (B TOMY YHCITI ¥ MUITXOM
MPOCIYXOBYBaHHS TeJIe(QOHHUX PO3MOB, IIEPEXOIUICHHS 1HINOI KOPECTIOH ISHIIii 0€3 TTONepeTHFOTO CYI0BOTO
JIO3BOJTY), IUCKYCIis IIOJI0 SIKOTO 3HAaYHO aKTUBI3yBanacs micis trepopuctudHux atak 11 Bepecus 2001 p. [15,
c. 745-747]. ®opmanbHU apryMEHT areiioe THM, 110, MTo-Mepllie, PaBo Ha MPHUBATHICTh Oe3IocepeTHbO He
3akpimiene Hi B Koncrurynii CHIA, Hi B nonpaBkax 1o KoHcTuTyii; mo-apyre, cyJoBi pillieHHs AOCI YiTKO
He c(hOopMYJIOBAIM Ta HE PO3’SICHUIM 3MICT IpaBa Ha MPHUBATHICTh, HE BU3HAYMIU Horo Mexi [16, c. 99].
[Mornsan NpUXWIBHUKIB HETATUBHOI TeUii 3a3HAIOTH OOIPYHTOBAHOT HAYKOBOI KPUTHKH.

[IpencraBHUKM MO3UTUBHOI TeWil BUXOAATH i3 TOrO, IO MPaBO HA NPHBATHICTh € CAMOCTIHHUM
Cy0’€KTUBHHM TIPaBOM, ajic KOHIENTYAILHO MOSCHIOIOTH HOTO MPaBOBY MPHUPOAY 3 Pi3HUX TOUOK 30Dy, AKi
YMOBHO MOXHa Ha3BaTH aOCTPaKTHUM, KOHCOJIJOBAHUM Ta MparMaTHYHUM IMigxojgamu. AOCTpakTHUH
MiAXig 00’ €JHy€ KOHLEIIIT, sIKI HAMararoThCsl IaTH €JMHE 3arajibHe BU3HAUYCHHS IIPaBa Ha MPUBATHICTD:

1) npaBo Oyt HagaHOMY camomy co0i (JI. Bpanpeiic, C. YoppeH) — nmpaBo Ha MPUBaTHICTh, B OCHOBI
SIKOTO JIGKUTh MPHHIUI HEIOTOPKAHHOCTI ocobu [7, c. 205], cnpsmMoBaHe Ha OXOPOHY HEMalHOBHUX
iHTEepeciB 0COOMCTOCTI Bi/I MOPYIICHHS;

2) mpaBo OOMEKEHHS JOCTYITY /10 0COOMCTOT chepu K (i3MIHOrO JOCTYIY Ta JOCTYIY 10 OCOOUCTOT
iHdopmarlii, Tak 1 yBaru, ToOTO MpaBo Ha MPHUBATHICTH PO3TILIIAECTHCS SIK MPABO Ha (i3WYHYy HETOTOPKAHHICTB,
HeoTOpKaHHICTh XkuTia Ta iHpopmaii (C. bok, I'. I'pocc, A. Moop) [11];

3) mpaBo KoHTpomtoBatu ocobucty iHpopmanito (4. ®pin, A. BecTiH) — mpaBo Ha NpHBATHICTH
XapaKTePHU3YETHCS SIK MOXKIIMBICTh BU3HAYATH, SK1 BiJOMOCTI IIPUBATHOTO KUTTS Ta B Kl Mipi MOXYTb OyTH
OTOJIOIIICH], @ TAKOXK BUMAraru 30epeXeHHs TaKuX BiloMocTel B Taemuuii [10, ¢. 1110];

4) mpao Ha rignicte (E. bnoycreitn, [I. PyGendensn, [I. Mimnep) — mpaBo Ha NPUBATHICTD
PO3TIISIAEThCS SIK ACMEKT IMpaBa Ha TIiAHICTh, OCKUIBKH BTPYYaHHS B TPUBATHICTH OOIPYHTOBYETHCS, Y
MiICYMKY, SIK TPUHWKEHHS JTFOJICBKOT TimHOCTI [17, ¢. 5];

5) mpaBo Ha oxopoHy iHTHMHOI cepu xutts ([. [aHecc, P. [ixepcTelin) — BKka3yeThes, 110 MPaBO Ha
MPUBATHICTH CIIPSIMOBaHE Ha 3a0e3MeueHHs HeIOTOPKaHHOCTI IHTUMHOCTI CIUTKYBaHHS Ta MiX)KOCOOHMCTICHUX
BiJTHOCHH, a TAaKO KOHTPOJIb HaJl iIHTUMHOIO iH(OpMaIIi€ro po 0coly Ta 3aXUCT BiJ| MOPYIIEHHS IHTUMHOCTI
SK BTpy4YaHHS B MpUBaTHE KUTTA [11].

KoncomimoBanuii migxix BH3HAYAE MPaBO HAa MPUBATHICTH SK KOMIUIEKCHE TOHATTA, SK €IHICTh
KUTbKOX BIJIHOCHO CaMOCTIHHUX ejeMeHTiB. Cepell MpeICTaBHUKIB TaKOro MiaXomy ciiij Ha3BaTu P. [eBicoH,
SKa PO3TJISIA€ MPUBATHICTD K KOMIUIEKC TPHOX HE3aJIe)KHUX Ta HEBiJ'€MHHX €JIEMEHTIB: TAEMHICTh (LI0A0
iHpopManii npo ocoby), aHOHIMHICTH (IIOAO YBaru, sika TMPUAUIIETBCS OCO01) Ta ycaMmiTHEHHs (100
noctymy a0 ocobu) [18]. Takok 1HKONIM BUAUIAIOTH THUIU MPHUBATHOCTI: (i3WYHA NMPHUBATHICTH (0coOmcTa
HEJIOTOPKAaHHICTh, HEIOTOPKAHHICTH JKUTJIA); MPUBATHICTD SIK CBO0O/IA PUHHSATTS PillieHb (I0JI0 HAPOKEHHS
JWTHHY, CTATEBHX BiJJHOCHH TOWIO); iH(pOpMAIliiiHa PUBATHICTH (3[ATHICTH OCOOM KOHTPOIFOBATH PO3TOJIOIICHHS
ocobucToi iH(popMallii); GpopmailiiiHa MPUBATHICTh (CTOCYETHCS MOMIIMBOCTI CAMOBUPAXKCHHSI Ta OXOILTIOE,
HaIpUKJIaa, 0COOUCTI moaeHHukn) [19, c. 19-37].

IIparmaTiunuit migxia, skoro nputpumyerscs . ConoyB, crnpsMoBaHHN He Ha BU3HAYECHHS
a0CTPaKTHOTO IMOHATTS «IIPaBO Ha MPUBATHICTHY, & 3aMICTh IIbOTO 30CEPEKYETHCS Ha 3’SICYyBaHHI 3MICTy
npaBa Ha TPHUBATHICTH B cHENU(IYHAX KOHTEKCTYaJlbHHUX CHTYyalisX, HE HaMaraloyhch TpH LOMY
3alpOIIOHYBaTH PO3YMIHHS IPUBATHOCTI, sike O BimOBinano ycim ymosam [10, c. 1126-1129].

[IpaBy Cnonmyuenoro KopomniectBa Benukoi bpuranii Ta [liBaiunoi Ipnannii, Ha Biaminy Big CLIA,
HE BiJJOMa IpaBOBa KOHCTPYKIIS «IpaBa Ha MPHUBATHICTH». BoaHOWac HaykoBa IyMKa, NPHUCBSYEHA
mpo0JieMi MPaBOBOI OXOPOHHM OCOOUCTHX HEMAMHOBUX MpaB, BUPOOHIIA JBA MIAXOAU 1O 11 BUPILMICHHS, SIKI
YMOBHO MOYXHAa Ha3BaTH KOHCEPBATUBHHM Ta MPOrpecHBHUM. [IpencTaBHUKM KOHCEPBATHBHOTO MiAXOIY,
taki sk ['. @engik, I'. iyutincox ta iHI, BBaXarOTh, 1110 HEMAE MIiACTaB I 3allPOBAPKEHHS HOBOT IPaBOBOT
KOHCprKui'l' a OXOpOHY ocoOHcTOi HEeMalHOBOi chepu ocodu 3a6e3neqye PO3IINUPEHHS 3MICTy BXeE
1CHyI0t11/1x npaBoBux npuHIMMiB [20, ¢. 660]. [Ipu 11boMy MOXHA BUIUIATH HOTHPH OCHOBHHUX 3alCPEUCHHS,
AKI YTPYIOHWIH PO3BUTOK 3arajbHOrO npaBa  Ha MIPUBATHICTH B aHFJIII/ICBKOMy npasi. Ilo-mepire,
npoOIeMHICTh AeiHilil TOHSITTS «IIPUBATHICTEY, OJJHAK IIPH [LOMY HEOOXIHO BiIMEKOBYBATH BU3HAUCHHSI
CYTTEBHX O3HaK 00’€KTa MpaBa BiJl BCTAHOBJICHHS 3MICTy cy0’€KTHBHOTO IUBIIBHOTO TpaBa Ha Iei 00’ €KT.
Y 11bOMy KOHTEKCTi IPUBATHICTh BU3HAYEHA HE MEHIIE BiJl iHIINX MPABOBUX KATETOPIiid, TAKUX SIK BIACHICTB,
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peryTanisi Tomo. [lo-gpyre, CyMHIBHICTP TOTO, YM € TPHUBATHICTH JOCTATHBO BiJMIHHOIO Ta IIUTICHOIO
[IHHICTIO st OpMYBaHHSI BiIIOBITHOTO €MHOTO CY0’€KTHBHOTO MPaBa, TOOTO MPUBATHICTH PO3TIISAIAETHCS
HE SIK CaMOCTil{HE TOHSTTS, & CYKYINHICTh 1HIIMX TPaBHJI, 10 3aXUINAIOTHh YiTKO OKpecieHi iHTepecu. [lo-
TpeTe, TPYIHICTh BU3HAUCHHS CITIBBIIHOUICHHS MK INPaBOM Ha TPHUBATHICTH Ta CBOOOJNOIO CIIOBA, SKE
notpedye BCTaHOBICHHSI 0allaHCy B KOKHOMY KOHKPETHOMY BHIIQJIKY, IIIO, B CBOIO YEpry, MPU3BOAUTH JIO
PO3LIMPEHHST POJi CyIOBOTO po3cyay. [lo-deTBepre, BBa)KAETHCS, MO 3arajbHe MPaBO HA IMPUBATHICTH
JOCUTH CKJIaJHO BIHCYETHCS B MEXIi aHIJIIMCHKOrO IpaBa, KOHCTPYKIi SKOTO IMEPEBaXKHO CTOCYIOTHCS
MOpyILIeHHS! 00O0B’SI3Ky, a HE NMPOTOJIONIEHHS — MO3UTUBHOTO mpasa [4, c. 75-76]. PazoMm 3 Tum 3axuct
ocoOucTol HeMaitHOBOI cepu Moke OyTH 3MIMCHEHO 3a JOMOMOTOHO IMO30BIB: MPO BEIACHHS CIPaB BiJ
qyKoro iMeHi («passing off»); HaBMucHUN oOMaH («malicious falsehoody); mudamariito («defamation);
3JI0BXKUBaHHSA JIOBipoto («breach of confidencey), a Takox NOpyIIeHHs (i3UYHOT HETOTOPKAHHOCTI («irespass
to the person») Ta iesKUX IHIINX. B OCHOBI MPOTPECHBHOTO MiAXOY JIGKHUTH MO3UIIisl, TPOJIEMOHCTPOBAHA
TAaKMMM HAayKOBISIMH 5K B. Mapkesinic, 1. ®entke, M. XynTep-XeHiH, sKa HONATae B TOMY, 1O iCHYIOUMIA
JENKTHAN 3aXUCT HE B 3MO31 HAJC)KHUM YMHOM Ta JOCTATHHO TOBHO OXOINHUTH YCI acleKTH 0COoOUCTOI
HeMaliHOBOI cepH, a TOMY € 00’ €KTHBHI TIepelyMOBH JJIs 3apOBaKeHHS Right to Privacy [21].

TakuM YUHOM, iCTOpisi HUBLILHO-TIPABOBOT OXOPOHH OCOOMCTUX HEMAHOBHX MpaB (Qi3MUHUX OCi0 B
KOXKHIM OKpeMill cUCTeMi TPUBATHOTO MpaBa 3HAXOAWIACH MiJI BIUIMBOM JIOMiHYFOUOi NMPAaBOBOi JOKTPHHH,
HasIBHOTO TIO3MTHBHOTO TpaBa Ta JOCBimy Horo 3acrocyBanHs. Lle, B cBOIO yepry, 0OyMOBHIJIO iCHYBaHHS
BIIMIHHOCTEH y 3aKpilUIEHHI Ta OXOpOHI OCOOMCTHX HEMalHOBHX mpaB (i3MYHHX OCi0 B POMAaHCBKIH,
TepMaHCBKill Ta aHTJI0-aMEPUKAHCHKIH CHCTeMaX MPUBAaTHOTO MPaBa.
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Cmamus paccmampueaent CmarnoeleHue u passumue OOKmpqul JUYHBIX HEUMYUIECMBEHHBIX NpaAs 6
pOMClHCKOlZ, ZepMaHCKOZZ u aHZJZO-CM/lepI/IKaHCKOIZ cucmemax 4acnmHozo npaesa. Oxapakmepuweaﬁbl OCHOG6Hble
HAay4Hvle KoHYyenyuu, Komopsvle pacKpbleairont NPU3HAKU U BUObL TUUHBIX HeumMyuwleCmeernrnvlx npae 6
pOMaHCKOZZ, ZepMaHCKOﬁ u ClHZJlO-ClMepUKaHCKOIZ cucmemax 4acmmuoco npaed.

3ATAJIBHI 3ACAJIA TA OCOBJIUBOCTI 3ACTOCYBAHHSA KOJII3IMHOI
MMPUB’A3KHN «3AKOH MICHE3HAXO/’KEHHS PEYI»

Iyninceka O.B.,
HAYKOBULL CRiBPOOIMHUK GIOOILY CIMPAMESIUHUX MINCHAPOOHO-NPABOBUX OOCAIONCEHD
HJ[I npueammnozco npasa i nionpuemnuymea HAIIpH Yrpainu

Y ecmammi oxapaxmepuzoeano Koai3iiHy npus’s3Ky «3aKOH Micye3Haxooicents peuiy (lex rei sitae)
6 pe2yn068aHHi 8IOHOCUH GLACHOCMI, YCKIAOHEHUX THO3EMHUM el1eMEHMOM, | 8UBHAYEHO 3A2albHi 3acadu ma
ocobausocmi ii 3acmocy8ans, 30Kkpema 00 GiOHOCUH CHAOKYBAHHSL HEPYXOMO20 MALHA.

KuarouoBi cjioBa: koniziiiHa NpHB’s3Ka «3aKOH Miclie3HaxoJkeHHS pedi» (lex rei sitae/lex situs);
BIJITHOCHHH BJIACHOCTI 3 IHO3€MHHM €JICMEHTOM; CIIaJIKyBaHHS HEPYXOMOTO MaiiHa; Mi>XHAPOJTHE TIPUBATHE TIPABO.

Ha cyyacHomy ertarmi po3BUTKY MiKHapOAHOTo mpHuBaTHOro mpasa (manxi — MIIpIl) Bxe chopmoBana
3HAYHA KUIBKICTh 3arajlbHOBU3HAHMX KOJNI3IMHUX MpPUB’SI30K, SIKi BUMPOOYBaHI yacoM, 3HAHILIM HaJle:KHE
3aKpiIJICHHS B HAL[IOHAJILHOMY 1 MIKHapOIHOMY 3aKOHOAABCTBI Ta IMEHYIOTHCS KIIACHYHUMHU. 30KpeMa, 110
HUX MOXKHA BIJJHECTH «3aKOH MICIIE3HaXOJKeHHS pedi» (lex rei sitae abo lex situs), 10 BUKOPUCTOBYETHCS
JO BIZHOCHH BIIACHOCTI, YCKJIaJHEHUX 1HO3EMHHMM €JIEMEHTOM, 1 Ma€ sIK 3arajbHi 3acald, Tak 1 MeBHi
0co0MBOCTI 3aCTOCYBaHHA. Aue i noci gaHa QopMmyna Koni3iiHOTo HpI/IKpll‘IJ‘IeHHH y BITYM3HSHIA Ta
3apyOiKHiH ,E[OKTpPIHl MIIpIl ocTanHIM YacoM KOMILIEKCHO HE AOCIiIKyBajach i BUCBITICHA (bparMeHTapHO
30e011pII0T0 B MiIPpYyYHUKAX, TOCIOHUKAX, KOMEHTApsIX Ta OKPEMHUX CTaTTSIX, cepel SIKMX CIIif BiI3HAYUTH
TaKi: MIPYYHUKU 3 MDKHAPOIHOTO TIPUBATHOTO Npasa (3a penakuieto mpod. A. C. Josrepra, npod. B. 1. Kucinst)
[1, c. 309-318], (BiamoBimanbuuii penakrop I'. K. Amutpiesa) [2, c. 129, 275-278]; HaykoBO-paKTHYHUN
koMmeHTap 3akoHy Ykpainu «[Ipo mixkHapogHe mpuBaTHe mpaBo» Bin 23 uwepHa 2005 p. 3a penakuiero
npogecopa A. C. Jlosrepra (2008 p.) [3, c. 178—194]; naykogi crarti O. 1. Buroscskoro «KonmenryanpHi
3acaay BHpIIEHHS KOMNi3id y cdepi MiKHapomgHOro pedoBoro mpasa» [4, c. 66-71], B. B. IlnexanoBa
«KomiziiiHa mpuB’si3Ka «lex rei sitae» SK MATPYHTS PETYIIOBaHHS PEYOBHX IPaB B MIKHAPOTHOMY MPUBATHOMY
mpaBi» [5, ¢. 265-267], H. baiibopori «Knacuuni Tunu komi3idHux npus’s30k» [6], B. 1. Kucing «Cyuache
PETyNIOBaHHS CIIAJIKOBHUX BITHOCHH y MI>KHAPOAHOMY IIPHUBAaTHOMY IpaBi» [7, c. 229-267].

VY naHiil cTaTTi aHANI3y€eThCS «3aKOH MiCIE3HaXOIKEHHS pedi» B PEryioBaHHI BiTHOCHH BIAaCHOCTI,
YCKJIAAHEHUX 1HO3EMHHM €JIEMEHTOM, 30KpeMa JI0 CIaJIKyBaHHs HEPYXOMOIO MaiHa.

«3aKoH MiCIIe3HaXOKEHHSI pedi» — Ie GopMylia IPUKPIMJICHHS, sIKa 3aCTOCOBYETHCS IOJ0 MpaBa
BJIACHOCTI Ta IHIIMX PEYOBUX MpaB, a TAKOXK CHaJKyBaHHS, HOTOBIPHMX 3000B’s3aHb (SKIIO MPEAMETOM €
HEepyxoMme MaitHo) [6].

3a3Ha4MMoO, 10 BUKOPUCTAaHHS KOJI3iHHOI NMpUB’SI3KU lex rei sitae W00 HEPYXOMHUX peuei €
3araJbHONPUIHATUM TOJO0KEHHSIM, OJHAK LI0A0 PYXOMHX pedel iICTOPHYHO MEPLIMM CIIOCOOOM BHUpPIiIICHHS
KOJIi3il OyJo 3acTOCyBaHHS OCOOMCTOrO 3aKOHY iX BJIaCHHKAa B paMKax BiJIOMOTO IOPHUAWYHOTO MPHHIUILY:
mobilia personam sequuntur («pyxoMe MaiHO CIiAy€e 3a BIACHUKOM»), 1€ 3B’S30K pedi 3 MEBHUM
MPaBOMOPSAKOM TOSICHIOETBCS SIK HACHiJOK MaHyBaHHS OCOOM Haa Piydyi0 1 3aCTOCYBaHHS MPUHLMITY
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