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KPUMIHAJIBHO-ITPABOBA OIITHKA
JE3EPTUPCTBA

JlaHe TOCIiIKEeHHs CTAaBUTh 32 METY 3BEpHYTH YBary Ha pO3IJIsiI ITIEBHUX
JIIFOYMX IIPaBOBUX MEXaHi3MiB, HaIlpaBJICHUX HA PEryIIOBaHHS 3JI0UMHHUX
MisIHb, 1110 CKOIIOTh BiliCBKOBOCIYXX0O0BIIi, a caMe — Ie3epTUPCTBA, SIKE €
OJHUM i3 HalOibII HEOE3MEYHMX 3JIOUMHIB IIPOTHU MOPSAKY ITPOXOIKEHHS
BiliCBKOBOI CITy>KOU

KiouoBi ciioBa: TOHSITTS A€3epTUPCTBA, CKJIAd 3JIOYWHY, E€JIEMEHTHU
CKJIamy 37104MHY, KBaJIi(DiKyroui 03HAKW, CYMiXKHi CKJIaaAu 3JTOYHMHIB

AKTyanbHICTh JOCTIIKEHHS 3JJ0YMHIB IPOTU BiICHKOBOI CTYy>KOW BU3HAYAETHCS, HA-
caMmepel, TUM, 1110 TaKi MPOTUMPABHI TisTHHS, TOPYIIYIOUM BCTAHOBJIEHUI TOPSIIOK
koMruteKtyBaHHs 30poitHux Cui (nami — 3C), mpu3BOISATh 10 OCIa0eHHS BiliCbKOBOI
JUCLUMIUIIHU, B pe3yJIbTaTi YOro MiApUBaIOThCS X OOETOTOBHICTD i, SIK HAC/IiI0K — 000-
POHO3IAaTHICTh KpaiHMU.

Binomo, mo pyiiHalisl Aep>KaBHOCTI, SIK MPaBWIO, MTOYMHAETHCS 3 PO3BAIY apMil.
Tomy cTaH BiliCbKOBOI NUCLUILIiHI, IPABOMOPSAKY HEOOXiTHO PO3IJISiAATH HE TiJIbKU SIK
OIVH i3 YNHHUKIB 3a0€3MeYeHHs 3aX1CTY Bill 30BHIIIHHOIO BOPOra, aje i SK MOKa3HUK
HaIliOHAJILHOTO 310POB’S i BHYTPIITHBLOI CTIHKOCTI AepXaBu. B inomMy 3I04MHHICTD Bili-
CHKOBOCJIY>KOOBIIiB — HE0e3MeYHM I aecTaditizyrounii (hakTop, IKMi HEraTUBHO BILIM-
Ba€ He TUTbKY Ha BiliCbKOBY OpraHi3allilo [epXaBH, ajie i Ha Aep>KaBy, Ha TPOMaIsIHChbKe
CYCMiILCTBO B IIJIOMY, BHYTPIIIIHIO Ta 30BHilIHIO Oe3neKy. [TparnenHst Hagatu 3C HOBY
SIKiCTh, iCTOTHO ITiABUIIUATH iX 00MOBI MOXJIMBOCTI, cpopMyBaTh (paKTUIHO HOBUIL BU-
15171, BCi€1 BiliCbKOBO1 OpraHizallii Aep>KaBu, Nepeadadyae BUPILIEeHHsT TPOOIeMU 3710YNH-
HOCTI BifiChKOBOCITY>KOOBIIiB.

IMonoxenHs 3i 3mounHHicTIO B 3C y JaHU Yac MPOIOBXKYE 3IMIIATUCS CKIIATHUM.
KpumiHoreHHa o0CcTaHOBKA B I€SIKUX BiICbKOBMX YaCTUHAX i (h)OPMyBaHHSIX HETaTUBHO
BiIOMBAETHCS HA aBTOPUTETI apMii B CycibCTBi. OHI€IO 3 TOCTpUX MPOOJIEM, 3 SIKOIO
siTkaynucst 3C, cTajo 3poCTaHHSI YXWIEHb Bill BiliCbKOBOI CIIy>KOU IPU30BHUKIB, COM-
JIaTiB, MaTpPOCiB, CEPXKaHTIB i CTapIlMH, a TAKOX BiliCbKOBOCIIY>KOOBIIiB 32 KOHTPAKTOM.
Oco061BY TPUBOTY BUKJIMKAE AE3EPTUPCTBO, SIKE HEPINKO CYMPOBOIXKYETHCS BUMHEH-
HSIM 3JIOYMHIB 3araJlbHOKPMMiHAJIbHOI CIPSIMOBAHOCTI (ITorpabyBaHHIMU, PO30OSIMMU,
3rBJITYBAHHSMU i T. 11.).

Konctutyuia Ykpainu Bu3Haudae, 110 3aXucT BiTun3HM, HE3aJeXXHOCTI Ta TEPUTOPi-
aJIbHOI LJTICHOCTI YKpaiHu € 000B’s13KOM TpoMajisiH YkpaiHu. O6opoHa YKpaiHu, 3aXUcCT
ii cyBepeHiTeTy, TEpUTOPiaIbHOI LILTiICHOCTI i HEMOTOPKAHOCTI ITOKJIaAal0ThCs Ha 30poii-
Hi Cunn Ykpainm [1, 141]. BilicbkoBa cripaBa peTrJiaMeHTYEThCSI HU3KOIO 3aKOHIB Ta ITiJI-
3aKOHHUX aKTiB, OCHOBHUM CepeJl IKMX € 3aKoH YKpainu «I1po BilicCbKoBUi1 000B’ 130K i
BilICbKOBY CITy>kK0y» [2, 324]. [le3epTUPCTBO — OAMH 3 HANOUIBII TSKKUX | HEOE3MeUHMX
3JI0YMHIB MPOTU MOPSAKY HECEHHS BiliCbKOBOI CJIy>KOU, BiIMOBiAAJIbHICTD 3a SIKWI BCTa-
HoBieHuit cT. 408 KpuminansHoro Konekcy Ykpainm (mani — KK). B 4. 1 mi€ei crarti
BKa3aHo, 110 «/le3epTupCcTBO, TOOTO CaMOBiJIbHE 3aJIMILIEHHS BiliICbKOBO1 YaCTMHU abo
MiCIIST CITY>KOM 3 METOXO YXVJITMTHCS Bill BiliCbKOBOI CITY>KOM, a TAaKOX He3 SIBJICHHS 3 Ti€I0
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CcaMOI0 METOI0 Ha CTyKO0y y pa3i IIpu3HauYeHHs, IepeBeIeHHSs, 3 BiApSIIXKEHHS, BiIIlyCT-
KM 200 3 JIIKYBaJILHOTO 3aKJIady — KapaloThCsl M030aBIeHHSIM BOJIi Ha CTPOK Bil ABOX 10
I’ITU poKiB» [3, 131].

Buxonsum 3 1boro 3aKOHOMABYOTO BHU3HAYEHHS CIIPOOYEMO BCTAHOBUTH €JIEMEH-
TH 1IBOTO CKJIAMy 3JI0YMHY. Tak, 00’€KT IIOTO 3JIOUMHY — II€ CYCITUTBbHI BiTHOCWHH,
sKi pernmameHTye BcTaHoBieHuit y 3C VYKpaiHU TIOpsIOK TPOXOMXEHHS BiliCbKOBOI
CJIy>K01.3 00’€KTUBHOI CTOPOHU AE3EPTUPCTBO IOJISITAE V JisiX a00 0e3misIbHOCTI, SKi
MaloTh JBi BiIMOBiIHI (DOPMHU: CAaMOBiIbHE 3aJIUIIEHHS BiliCbKOBOI YaCTUHM ab0 Miclst
CITy>kOM Ta He3 BJICHHS Ha CIIyxKO0y y pa3si Ipu3HAaYeHHSs, TIepEBEACHHSI, 3 BiIpSIKEHHS,
BiIImycTKM 200 3 JIIKYyBaJILHOTO 3aKJIay.

V mepiiii ¢popmi Ie3epTUPCTBO € 3aKiHYCHUM 3JIOYMHOM 3 MOMEHTY, KOJIM Cy0’€KT
¢$aKTUYHO 3aJMINMB PO3TAllyBaHHS BiliCbKOBOI YacTWMHM (MicClsl CIyXXOH), a y Ipy-
rifi — KOJIM BiH HE 3’SIBUBCSI B YACTUHY (IO MicCLIsI CJTy>KOM) B YyCTaHOBJICHUI CTpOK [4,
1009—1010]. beaymoBHO, iCHYIOTh TaK 3BaHi MTOBAXXHi MPUYNHMU, SIKi MOXYTh 00’ €KTUBHO
MepelIKOoIKaTH BUKOHATH Taki Aii. HuMu BBaxxaroThcs TaKi 00’€KTUBHI OOCTaBUHU: PO3-
MOPSIIKEHHS CTapIliMX HavYaJbHUKIB IIPO IIPOIOBXEHHS CTPOKY BillpsIKeHHsI; XBOpooa,
110 IT030aBMJIa 10r0 MOXKJIMBOCTI CBOEYACHO TTIOBEPHYTUCS 3 BiIPSIKEHHS ; TIEPEIIKOIa
CTUXiTHOTO XapaKTepy Toulo [5].

@aKTUYHUI TepMiH BiICYTHOCTI BiliCBKOBOCIY>KOO0BLISI B MiCIli CJIy>KOU TIpU ne3ep-
TUPCTBI MOX€e He MepeBUIIlyBaTA HaBITh i OMHIEI 100U, aje 1ie Ma€ 3HAYCHHSI JIUIIE IS
MMpU3HAYeHHs MoKapaHHs. ToMy 3aMax Ha Ie3epTUPCTBO, IO MOXe OyTH XapaKTepHO,
HaIlpUKJIag, IJId Je3epTUPCTBa 3i 30pO€l0, BUJAHOIO, HAIIPUKJIIAMI, /1T HECEHHS CIIelli-
aJIbHOI CITY>KOM, MOXJIMBUI JIUIIIE Y BUTJISIII CIIPOOM 3a/IMIITUTH BiliCHbKOBY YaCTUHY (MiC-
e cayxou). I1pu poMy MOTPiOHO BpaxoBYyBaTH, IO ITiJ Yac Ae3epTUPCTBA BUHHUI HE
repectae OyTHU BiiCHhKOBOCITYK00BIEM. ToMy y pa3i BAMHEHHSI HUM OTOpPY BiliCbKOBOMY
HAYaJIbHUKOBI MPU MOTO 3aTPUMaHHi, HaBiTh SIKIIIO BOHO BiIOYBAETHCS i MiCJIST KiJIbKOX
POKIiB Ie3epTUPCTBA, BiH Hece BinmoBiganbHIcTh i 3a cT. 404 KK (Omip HavyaabHUKOBI 200
MIPUMYIIIYBaHHS OT0 10 TTOPYIIEHHS CIIY>KO00BUX 000B’SI3KiB).

TakoxX € CyTTEBUM, IO AE3EPTUPCTBO € TPUBAIOYMM 3JIOUMHOM, TOMY, 30Kpema, Jist
3aKOHY ITPO aMHICTiIO He MTOLIMPIOETHCS Ha HBHOTO, SIKIIIO 1e3¢pPTUPCTBO 3aKiHYEHO, IIPH-
MUHEHO a00 MepepBaHO ITiC/IsI MPUITHATTS 3aKOHY PO aMHicTiio [6, 263].

Cy0’exT 3/I04MHY — Oynb-sIKMI BilicbkoBOCTYyX00Belb. Clig 3a3HAYUTH, IO
BiifiICbKOB0O3000B’s13aHMIT Cy0’€KTOM LILOTO 3JI0YMHY OyTH HE MOXE, OCKLIbKI HaBYaJIbHI
(rrepeBipHi) i cnelianbHi 300pM HE € BUIOM BiliCHKOBOI CITy>KOM (BOHU € <«TiJIbKU» BU-
JIOM BUKOHAHHS BiliCbKOBOTO 000B’s13KY B 3ar1aci). OTxe BiliCbKOBO300OB sSI3aHUI, TIPH-
3BaHMI Ha BiIOBIgHI 300pU, HEe MPOXOIUTH BiliICHKOBY CIY:KO0Y i (DaKTUUHO HE MOXKE
VXWJINTHUCS Bil Hei HazaBXIu. BaxnBuM € BigMeXyBaHHSI aHaATi3yEMOTIO 3JI0YMHY Bil
CYMIXKHMX 37I04UHIB. Tak, BiliCbKOBOCTY>KOOBIIi, 5IKi BiTOYBalOTh MOKAPAaHHS B TUCIIH-
IUTiHapHOMY OaTallbiAOHI, a00 3aCyIXKEHi 10 TPUMaHHS B AMCUUIIIHApHOMY OaTaJIbiioHi,
ajie 1Ie He JOCTaBJICHi IO HBhOro (YTPMMYIOThCS Ha TayNTBaxTi O HAOpaHHS CHJIM BH-
POKOM Cy[y, KOHBOIOIOThCS Y MUCHMITIHAPHUI OaTaIbiiOH TOIIO0), Y pa3i BTedi 3 METOIO
YHUKHEHHSI KPUMiHAIBHOI BiIIIOBIJAIbHOCTI i — OMHOYACHO — 3 METOIO YXUJICHHS Bil
BilICbKOBOI CITy>KOM (ake BKa3aHWUU BUII MOKapaHHSI HE MPUIIMHSIE iX BilICbKOBY CITyX-
0y), MalOTh HECTHU BilAMoBinanbHIicTh 3a cT. 408 KK.

BiiicbkoBoCTyX00BIIi, 5IKi BiIOYBalOTh MPU3HAYEHUN SIK KPpUMiHAIbHE MOKAPAHHS
apelT Ha TayITBaxTi, ado ImepeOyBaloTh y MOIepeIHbOMY VB I3HEHHI, V pa3i iX BTedi
3 TAKOIO CaMOIO JBOEANHOIO METOIO MPUTSTYIOTHCS 10 BiIIIOBITAIBHOCTI 32 CYKYITHiC-
TIO 3JIOUMHIB, TIependadeHux craTTsaMu 393 (BTeua 3 Micllsl 1T030aBIeHHS BOJIi a00 3-TTi[1
BapTH) i 408 KK. Ct. 408 KK He Moxe 3acTOCOBYBATUCS JIUIIE Y pa3i, SIKILIO BilichKO-
BOCJIY>KOOBEIIb MiCISI BTE€Ui 3-TTiJ] BAPTU MOBEPTAETHCS N0 Miclls CIykO0u (cKaxiMo, 3
METOIO 3BEpHEHHS 10 KOMaHAYBaHHS 3 IPOXaHHSIM KJIOOTAaTU PO 3MiHY MOMY 3aI10-
OIKHOTO 3aX0Ay), OCKUIBKY Y IIbOMY BUIAAKy MOTO METOIO He OYJI0 YXWJICHHS Bill Bili-
CBhKOBOI CIIYKOH.
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Bin 3nounny, nependauyeHoro ct. 407 KK (CamoBinbHe 3ajIMIIIEHHS BiliICbKOBOI Yac-
THHH a00 Micls cayx0m), 3mounH, nependayeHnii cT. 408 KK, BimpizHsIeTbCS B OCHO-
BHOMY 3a CBO€I0 CYO’€KTMBHOIO CTOpOHO. OOOB’SI3KOBOIO O3HAKOIO0 1€3ePTUPCTBA €
MeTa: BiliCbKOBOCIYX00Bellb Ma€ HaMip YXUJISITUCS BiJl BiIliCbKOBOI CIy>KOU He MPOTSIroM
TPHOX 1110, MiCSIISA, TBOX MICSIIiB TOIIO, TOOTO HE TUMYACOBO, a YXVJIUTHCS BiJl BiiiChKO-
BOI CJTy>KOM B3araji, Ha3aBXIU.

ITpu upomy Oyze MOLUIBHUM HAaBECTU MPUKIIAL i3 CyAOBOI MpakTUKu. Bupokom Bili-
cbKoBoro cyny CeBacTONOJIbCHKOTO rapHi3oHy Bim 22 kBiTHsA 2009 p. X. 3acymKeHo 3a
4. 1 ct. 408 KK Ha Tpu poku mo30aBieHHS BOJIi Y BUIIPABHO-TPYIOBIii KOJIOHII IMOCH-
JneHoro pexxnmy. ITisHime, BXXe YxBajoro BifickkoBoro cyny BilficbkoBo-Mopchknx Cun
Ykpainu Big 25 BepecHs 2009 p. BUpoK 11010 X. 3aIUIIeHOo 6e3 3MiHu [7].

3rimHo 3 BUpokKoM X. BUSHAHO BUHHUM Y TOMY, 1110 BiH 8 cepriHs 2002 p. caMOBiJIbHO
3IMIINUB PO3TalllyBaHHS BiliCbKOBO-MOPCHKOTO rocritaito B M. CeBacTonouti, e nepe-
OyBaB Ha JIiKyBaHHi, i 3 METOIO B3arajli yXWJIUTUCS BiJl CTPOKOBOI BilICEKOBOI CITy>KOU
BUiXaB IO MiCIISI IPOXUBAHHS CBOIX 0AaTHKIB Y M. MelliToIoib 3amopi3bKoi 00J1acTi, e
MIPOXXWBAaB 0 IHA 3aTpuMaHHsg — 17 xxoBTHS 2008 p.

3actymmauk TomoBn BepxosHoro Cymy YKpaiHM MOPYIIWB y TTPOTECTi MATAHHS TIPO
nepekBatidikaitito niii X. 34. 1 ct. 408 KK Ha 4. 1 cT. 407 KK i 0o6paHHs fioMy Ha mincTasi
1IbOTO 3aKOHY i3 3acTocyBaHHsIM cT. 44 KK (ITpaBoBi migcTtaBu Ta MopsiioK 3BiUIbHEHHS
Bill KpUMiHAJIBHOI BiAITOBIIATBHOCTI) MOKAPaHHS Y BUMISIAI OMHOTO POKY TPhOX MICSIIIiB
mo306aBJIeHHs BoJIi. 3 TaKuX ImifacTaB BilickkoBa Kojerist BepxoBHoro Cyny Ykpainu mpo-
TECT 3a/10BOJIbHUIA.

Cyn o0rpyHTOBaHO BM3HAB X. BUHHUM Y CAMOBITbHOMY 3aJIUIICHHI MICIIS CIIYKOM
0€e3 MoBaXKHUX MPUYMH, IPOTe 6€3 JOCTAaTHIX Ha Te MiICcTaB PO3LIIHMUB 11i [ii SIK 1e3ePTUP-
cTBO i KBaJliikyBaB ix 3a 4. 1 cT. 408 KK. 3a 3mictom cT. 408 KK aii BUHHOro MOXYTb
POBILIiHIOBAaTUCH SIK 1€3€PTUPCTBO JIMILIE B TOMY BUIIAKY, KOJY BiH CAMOBIJIbHO 3aJIMIIIUB
Miclie BilAiCbKOBOI1 CIy>KOM 3 METOIO B3araji yXwinuTucs Bim Hei. IIpu iboMy Oe3CIipHMX
JI0Ka3iB TOro, 110 X. MaB TaKWi HaMip, y MaTepiajax ClipaBU HEMAE.

I3 mokazansb 3acymkeHoro, iforo 6atekiB b. JI. Ta b. i., cBinkiB I1., T. i C. ybauaeTncs,
1o 8 cepriHs 2002 p. X. Mg BILIMBOM 0aTbKiB CAaMOBLUIBHO 3aJIUIIMB rociitaib y M. Ce-
BaCTOIIOJIi, B IKOMY IepeOyBaB Ha JIiKyBaHHi, Ta BUIXaB IO MiCLSl TPOKUBAaHHS OAaThKIiB Y
M. Menitonosb 3anopi3bKoi 00J1acTi, e i MpoXKKUBaB 10 AHS 3aTpUMaHHS — 17 >KOBTHSI
2008 p.

Kpim Toro, 3acymkeHuii Ta Horo 6aTbKu nokasanu, 1o X. IMOCTiMHO MPOXNUBaB yI0-
Ma, Hi BiJl KOTO HE MEepPeXOBYBaBCsI, i BOHM HEOTHOPA30BO 3BEPTAJINCS B pi3HI OpraHu
BiliChKOBOTO YITPaBIiHHSI, Y TOMY YHMCJIi Y BiiCEKOBY ITPOKypaTypy Ta MiHicTepcTBO 000-
pOHM YKpaiHu, 3 TIPOXaHHSIM BUPIIIATU MUTAHHS MPO MONAJIbIIY JOJIO IXHBOTO CUHA.
ITpoTe ix 3BepHEHHS 3aTUIITUIMCS 6€3 BiAITOBITHOTO pearyBaHHsI.

Ili moxazaHHS MiATBEPIKYIOTHCS JOJYYEHUMU 0 CIIpaBU MaTepiajaMu JIMCTYBaHHSI
3 IaHOTO MUTaHHS, 3i 3MICTY SIKMX yOayaeThCs, 110 BIieplie X. 3BEPHYBCS B TPOKYPaTypy
i3 3agBoro e B BepecHi 2002 p. Y mmcTi KoMaHAMpa BiliCHKOBOI YaCTWHMU, JIe TIPOXOINUB
cyx0y X., 10 MemiTonojibchbKOTO BiliCbKKOMATy 3a3HauyeHo, 110 5 rpyaHs 2002 p. X.
BUKJIIOUEHO 3i CIIMCKiB YaCTUHM i BCi HOro JOKYMEHTHM HampaBjeHO y BilicbKKOMaT 3a
MiclleM MPU30BY IS BUPILIEHHSI MTUTAHHS MPO MOAAJIbIlIe MPOXOAXKEHHS HUM CITy>KOU.
JlonuTaHuii y Cy/i CBimOK A. IMiaTBepAuB (haKT 3BEPHEHHS 10 BilicbkKKoMaTy MaTepi X. 3
MUTAHHS PO BUPilIEHHS MOJANbIIOI J0JIi i1 CMHA, IKUI CaMOBLUJILHO 3aJIMILMB YaCTUHY.

Takum ymHOM, y cIIpaBi BCTAHOBJICHO, IIIO X. CAMOBIJTEHO 0€3 TTOBAaXKHWX IPUYNH 3a-
JIMIIIMB MicCle CJIy>KOM, MOCTIHO MPOXMBAB Y CBOIX 0aThKiB, Hi Bill KOTO HE MEPEeXOBYy-
BaBCs i 3asBJISIB MPO cebe opraHaM Biaau. 3a TaKMX OOCTaBUH MOTro Ail HAJIEXUTh PO3-
L[IHIOBATU SIK CAMOBUIbHE 3ATUILIEHHS MiCIIsI CJTIy>XOU BiliChKOBOCITYXKOOBIIEM CTPOKOBOI
CITy>KOM TPUBAJIICTIO IIOHA MicsIIb i KBaipikyBaru ix 3a 4. 3 cT. 407 KK. Sk migcymMoxk —
mii X. mepekBaridikoBani 3 4. 1 cT. 408 KK Ha 4. 3 c1. 407 KK Ta BU3HaueHO ITOKapaHHSI
Y BUTJISAI TT030aBJICHHS BOJIi CTPOKOM Ha OIWH PiK TPU MiCSIIIi.
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DakTUYHUMU OOCTaBUHAMM, SIKi 3BUMAIHO BKA3ylOTh Ha METY I€3¢PTUPCTBA, MOXYThb
OyTH (4aCTO B CYKYITHOCTi): BUNHEHHSI BiliICbKOBOCITYXKO0BLIEM 1O MOMEHTY Ie3epTUPCTBA
IHIIIOTO 3JI0YMHY, 3a SIKUI BiH IMIPUTITYETHCSI Y1 MOXE OYTU IIPUTSITHYTUI 1O KpUMiHAIb-
HOI BiZITOBiTAJILHOCTI, 3HUIIIEHHS Y BUKMIAHHS HUM BiliCBKOBOI (DOpPMU i BiliCBKOBOTO
KBUTKA, MiIpoOIeHHS TOKYMEHTIB Y1 ITPpUI0AaHHS ITiAPOOHNX JOKYMEHTIB i TPOXMBAHHS
Ha HeJIeTaIbHOMY CTaHOBMILI, TIpalleBIaIITYBaHHSI, CTBOPEHHS ¢iM’1, yacTa 3MiHa MicClIst
MPOXMBaHHS, 3JIOYMHHA HisUIbHICTh il Yac Ae3epTUPCTBa, CIIpoda BUIXaTU 3a KOPIOH,
BTEYA IICJIST 3aTPUMAaHHS, HEBXUTTS XOIHMX 3aXO/iB A0 ITOBEpHEHHS Y BiliCBKOBY 4ac-
TUHY ab0 10 3’SIBJICHHS Y BiliCBKKOMAT 3a HasIBHOCTi MOKJIMBOCTI JIJIs1 IIbOTO To1o. [1pu
IIOMY BiliCBKOBOCITY:KOOBEIIb MOXKE 3asIBJISITH ITPO CBiil HAMip YXUJIUTHUCS Bil BiiCbKOBOiL
CJTy>k0M B3arajii a0 yXWJISITUCS Bill Hei MpOTATroM HEBU3HAYEHOT'0 Yacy (HalpUKJal, TOKU
1ioro He 3aTpUMAaIOTh).

OnuH nuiie akT TpuBajoro (aABa i OiTblIe MicSALiB) HE3aKOHHOIO 3HAXOIKEHHS
11032 MeXXaMU MiCLSl CTY>KOH 1€ He MOXE CBITUMTU PO METY YXUJIUTUCS Bil BiliCbKOBOI
CITy>k0M B3araji (HampuKJiaj, BiiiCbKOBOCIY>KO0OBEIb, IKWi1 BYUNHUB HeoOepexkHe BOMB-
CTBO iHILIOTO BilAiCEKOBOCIIY>KOOBLIS, TTIEPEXOBYETHCS Bifl TOMCTU 3 OOKY 1Oro TOBapuILliB,
i 9YeKkae, KoM BOHU OyIyTh 3BIIbHEHI y 3aI1ac).

JIJ1st HassBHOCTI CKJIay Ie3epTUPCTBA HEMA€E 3HAUCHHS, B IKU MOMEHT Y OCOOU BU-
HUK HaMip yXWINTHUCS Bill CJIy>)KOU — O6e3nocepeTHbO B MOMEHT CAMOBLILHOTO 3aJIUIIICH-
Hs1 YaCTMHU a00 BXE B MepioJ He3aKOHHOI'0 3HAXOMXKEHHS 3a ii Mexxamu. Kou BificbKo-
BOCIJTY>K0OBEIIb ITiCJISI CAMOBUIBHOTO 3aJIMILIEHHS YACTUHY IIPUIAMAE PillleHHS YXUJIUTHACS
Bil BiiCEKOBOI CITYK0M, IOTO Iil TOBMHHI KBaTi(PiKyBaTHCh SIK I€3€PTUPCTBO, OCKIJTBKH
Oyab-sKe 3a CII0OCOOOM CaMOBIJIbHE 3aJIUIIEHHST YaCTUHU MOXE BUCTYIIATH i CIIOCOOOM
JIe3epTUPCTBA, a OTXKE IMOTTMHAETHCS OCTAHHIM i HE YTBOPIOE MHOXKUHHOCTI 3JIOYMHIB.

KBanidikoBanumu Bugamu aeseptupctsa (4. 2—3 cT. 408) € BUMHEHHS 1ioro: 3i 30po-
€10, 3a IIOIEePEAHbOI0 3MOBOIO IPYIIOIO OCi0, Ta Ie3epTUPCTBO, BUMHEHE B YMOBaX BOEH-
HOTrO CTaHy a00 B 0OMOBil 0OCTaHOBII.

I1pu ne3epTUpCTBi 3i 30POEIO MEPEBAKHO MAETHCS Ha YBa3i BOrHeNajlbHa, X0JIOJHA Ta
JIesIKi iHIT BUAW 30poi, IKMMW OCHAIIYIOThCS BiliCHKOBi hopmyBaHHS. Kpim Toro, min
JIe3epTUPCTBOM 3i 30pO€EI0 CIIifl PO3YMITH AE3epTUPCTBO, IIPUHANMHI Ha TTOYATKOBOMY
eTarli SIKOTo ocoba-ae3epTup Mae mpu codbi 30poto [8, 548].

Taka 30post Moxe OyTH BUKpaZeHa (IIUISIXOM KPadixXKKu 4Yu rpabexy), OoTpuMaHa B pe-
3yJIbTATI IIaXpaiicTBa, BUMaraHHs, po30010 a00 3JI0BXMBAHHS CTYy>KOOBUM CTAaHOBUIIIEM
(SIK1110 TaK1ii BiiiCHBKOBOCITY>K0O0OBEIIb € BiliChKOBOIO CITy>K00BOIO 0CO0010), ITPUBIACHEHA
3aBISIKY TOMY, 1110 TIOTIEPEIHBO OyJia oMy JOBipeHa (11 IepeBe3eHHsI, OXOPOHU TOIIIO)
Yy 3HaXOMWJIaCh Y MOTO BigaHHi. 3aBOJIOAIHHS BiliCbKOBOCITYXOOBIIEM 30POEIO ILISIXOM
KpamixKKu, rpadexky, po30010, I1axpaiicTBa, IpUBJIaCHEHHSI, BUMaraHHs a00 3JI0BXKHUBaH-
HSI CJIy>KOOBUM CTaHOBUIIEM 3 HACTYITHUM JI€3€PTUPCTBOM KBaTi(hiKy€EThCS 32 CYKYMHIiC-
TIO 3JI0YMHIB, epenbdadeHux 4. 2 cT. 408 KK i vactmHamu 1, 2 a6o 3 cr. 410 KK (Bukpa-
JIEHHS$I, IPUBJACHEHHS, BUMaraHHs BiliCbKOBOCIY>X00BLIEM 30p0i, O0MOBUX MpUIIACiB,
BHUOYXOBHMX a00 iHIIMX OOMOBUX pEUYOBUH, 3aCO0iB MepecyBaHHs, BiiChKOBOI Ta CITEIli-
aJIbHOI TEXHIKM YU iHIIIOTO BifiChKOBOTO MaifHa, a TaKOX 3aBOJIOMiHHS HUMU ILIISIXOM
1IaxpaicTBa abo 3JIOBXKHUBAHHS CTY>KOOBUM CTAaHOBUILIEM).

Sxio 30post Oyia BugaHa BiliCbKOBOCTY>KOOBIIIO JIsI ITOCTIHHOIO HOCiHHS 3 METOIO
caM03axucTy (KOJIM TaKMil BiiCbKOBOCIYXX0OBELb €, HAIIPUKJIa, BOOHOYAC MpPalliBHU-
KOM IIPaBOOXOPOHHOI'O OpraHy), abo Il BUKOHAHHS HaBYaJbHUX BIIpaB 3 HEIO, Ha-
BYATBLHOI CTPITBON, UMIIIEHHS, 400 30p0sI MOTpaITiia IO BiliCBKOBOCITYKOOBIIS B pe3yJIhb-
TaTi po3TpaTv 30poi, BUMHEHOI iHIIIOIO 0COOOI0 TOIIO, AE3ePTUPCTBO 3 TAKOIO 30POEIO
KBamiikyeThes TiIbKM 32 4. 2 ¢T. 408 KKY pasi 3anuliieHHs MicLisi HECEHHS BillIOBiZHOI
creLiajabHOI CIYXKO0U i Ie3epTUPCTBa 3i 30POE€I0, BUAAHOIO JIJIsI BUKOHAHHSI 00OB’SI3KiB
3 HECEHHsI BapTOBOI (BaXTOBOI), IIPUKOPAOHHOI, BHYTPIIIHBOI CIIY>KOM, NaTPY/IIOBaHHS
abo 00itoBOTO UepryBaHHS, HiTHHS BUHHOI 0COOM KBaJli(piKyEThCS 3a CYKYITHICTIO 3JI0-
ynHiB, nependayeHnx 4. 2 cT. 408 KK i crarramm 418 (ITopymieHHsT cTaTyTHUX TIpaBUII
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BapTOBOI CJIy>KOU uu narpyatoBaHHs ), 419 (ITopyiieHHs MpaBUl HECEHHS TPUKOPJIOH-
Hoi ciyx06m), 420 (ITopymeHHs IpaBUiI HeceHHsI O0itoBoro yepryBanHs) ado 421 (ITo-
PYLIEHHS CTaTyTHUX IPaBUJI BHYTPilIHbOI caykon) KK.

Ilopanebliie, micas MoyaTky Ie3epTUPCTBA, HOCIHHS 30poi Ta ii 30epiraHHs MOBHICTIO
oxoruniolothed 4. 2 ¢T. 408 KK i He moTpebyIoTh 10JaTKOBOI KBaigikaii 3a c¢tT. 263 (He-
3aKOHHE TTOBOXKEHHS 3i 30po€to, 00MOBUMM MpuIiacaMu abo BUOYXOBMMU PEUYOBUHA-
Mu) KK. Takox ocoba, sika BUMHWJIA AE3EPTUPCTBO 3i 30PO€EI0, HE 3BiIbHSIETHCS Bill Bill-
noBimanbpHOCTI 3a 4. 2 cT. 408 KK y pa3i mo0poBiibHOI 31adi ii opranam Binagu. [lepemaya
K 44 30yT iHIIMM ocobaM 30poi, 3 IKO ocobda ae3epThpyBaia, MOTpedye J0AaTKOBOL
KkBatidikariii 3a cT. 263 KK.

Jle3epTUpCTBO, BUMHEHE B YMOBAaX BOEHHOTO CTaHY UM B OOMOBili 00OCTaHOBIII, CITiII
BiZIPi3HSITH Bill CAaMOBUIBHOTO 3aJIUIIEHHS oISt 6010 1mig yac 6010 (cT. 429 KK) 3a o3Ha-
KaMU Miclist (TIpU Ae3epTUPCTBI HUM € He TiUTbKU MICIIe CITy>X0U, a i TepuTopist BiiCbKO-
BOI YaCTMHM), Yacy (Ipu Ae3epTUPCTBI 1LIe He 0OOB’SI3KOBO Yac 0010) i Cy0’€KTUBHOIO
CTOPOHOIO (3aIMIIa0YM MoJje 0010 mia yac 6010, ocoda MOXXe He MaTH 3a METY 3aJIUIIUTH
Miclle CIIy>kKOM Ha3aBXKIn).

Ha ocHOBI aHaJTi3y BCiX prC BUIIIEBKa3aHOi TPOOJIeMU MOXKe OyTH c(DOPMYITHOBAHO PSIIT
BUCHOBKIB. JlezepTupctBo (cT. 408 KK) — oauH 3 HalOLIbII TSDKKUX i HEOE3MeYHUX 3710-
YUHIB MPOTU BCTAHOBJIEHOTO MOPSIIKY HECEHHSI BiliICbKOBOI CITy>K0U. 3 00’€KTUBHOI CTO-
POHM I€3ePTUPCTBO MOXKe OYTU BUMHEHO $IK IIIJISIXOM CaMOBLJIBHOTO 3aJIMIIEHHSI BiliChKO-
BOI YacTUHU a00 MiCILIS CITY>KOM, TaK i IIJISIXOM He3’sSIBJICHHS OO0 YaCTMHU ab0 Ha CIIyXO0y
Mpy NepeBeaeHHi, MPU3HaYeHHi, 3 BiApsIXKeHHSs, BiIMYCTKU a00 3 JIiKyBaJIbHOTO 3aKJiaay
3 METOIO YXWJICHHS BiJl BiiiCBKOBOI CTy>KOM. AKIIO 3BiIbHEHNH 3 BiliICEKOBOI YaCTUHU HE
TTOBEPHYBCS IO YACTUHU 3 METOIO YXWUJICHHS Bifl BiliCbKOBOI CIIY*KOM, TO MOT0 il TaKOX
YTBOPSTH CKJIAJ 1€3ePTUPCTBA Y BUTJISIII HE3 SIBJIEHHST Ha CTyX0y. BunHstoum neseptup-
CTBO, BilAICBKOBOCITY>KOOBEIb MPOTU3AKOHHO TPUITUHSIE HECEHHSI BIACHKOBOI CITYXKOWU,
HaMararyJuch B3arajli BUKJIIOUNUTH cebe i3 cpepu BilichbKOBOCTY>KOOBUX BiTHOCHH.

3aKiHYeHUM 3JI0YMH BBAXKAETHCSI 3 MOMEHTY, KOJIN Cy0’€KT 3aJIMIIMB BiiiCHKOBY Yac-
THHY a00 MicIie CTy>k01, a TAKOX He 3’SIBUBCSI BYACHO A0 YACTUHU 3 METOIO YXMJICHHS BiJT
BiliChKOBOI CITy>KOM.

Je3epTupcTBO — TpUBalOuurii 3j104urH. BoHO TpuBa€ 10T, MOKU HE Oyjie MPUTTMHEHO
BHACJIiIOK [Iil CaMOro BUHHOIO (HampUKJIad, MOTo SIBKM 3 MOBUHHOI), a00 HACTaHHS
MO, 10 MEPEIIKOIKAIOTh 10r0 BUMHEHHIO (HAIIpUKIIaI, 3aTpUMaHH). SIBKa 3 TOBH-
HHOIO HEe BUKJIIOYAE BilMOBiTAJIbHOCTI 3a A€3€PTUPCTBO.

3 cy0’eKTUBHOI CTOPOHM Je3ePTUPCTBO MOKE OYTH BUMHEHO TiJIbKH 3 TIPSIMUM YMUC-
JIOM, 1110 TTIOETHAHMH i3 CITelliaTbHOI0 METOI0 YXUIMUTUCS Bill MOJAJIbIIOIL CITy>k0u. MeTta —
000B’s13KOBa O3HaKa JAe3epTUPCTBA. 32 1Ii€I0 O3HAKOIO Ae3ePTUPCTBO BilPi3HIETHCS Bill
CaMOBUIBHOTO 3aJIMIIEHHS] YaCTUHU a00 He3 SIBJICHHS Ha CIyk0y. MOTUBU Ae3epTUPCTBA
MOXYTh OYTU pi3HUMU i 1151 KBajtidikallil 3HaueHHSI He MafOTh.

Cy0’€KTOM ILILOTO 3JTOYNHY € IK BiliCBKOBOCTYK0OBIIi CTPOKOBOI CIIY>KOM, TaK i 0COOM
odiepchKOTO CKIIAMy, TParopIINKNA, MidMaHM i BiliCBKOBOCTY:K0OOBIIi 32 KOHTPAKTOM.

KBanidikyroui o3Haku Ae3epTUPCTBA — 1€ BAMHEHHS 10T0 i3 30po€to abo 3a morepe-
JIHBOIO 3MOBOIO Tpynolo ocid (4. 2 cT. 408 KK); B yMoBax BOEHHOIO cTaHy ab0 B OOMOBIIf
ob6cTaHoBli (4. 3 cT. 408 KK).

Ortxe, yce BUKJIA[EHE JAa€ MOXJIMBICTb IIPUATHU IO BUCHOBKY, 1110 KBaTi(hiKyBaHHS 3710~
YWHHOI il BINCEKOBOCITY>KOOBIIST caMe SIK Ie3epTUPCTBA € HETTPOCTOIO 3a1aueio y 3B I3KY 31
CXOXIiCTIO €JIEeMEHTIB CKJIaly JAHOTO 3JIOYMHY 3 iHIIIMMU CKJIaJIaMu, HaIIPUKJIAIl, 3 CAMOBLIb-
HUM 3aJIMIICHHSIM BiliChKOBOI YaCTMHM a00 MICIIST CITy>KOM. binblira yacTmHa CKIIagHOIIIB
TIOJISITa€ y BU3HAUEHHI O3HAK Cy0’€KTUBHOI CTOPOHM, SIKa 3a MOIIMPEHOI0 TyMKOIO (haxiBIIiB
B3arajli € HaCKJIaMHIIIUM JUISI BCTAHOBJICHHS €JIeMEHTOM 3JI04MHY. ToMy B6aYa€eThes, 110
HeoOXiTHe ITPOBENCHHS MOAANIBLINX JOCIIIIKEHb, ITOB’SI3aHMX 3 PO3C/IiAyBaHHIM i KBaTidi-
Kalli€lo Ie3epTUPCTBA 3 METOIO TIOBHOTO JOMEP>KAHHS IIPUHIIMITY 3aKOHHOCTI P BCTAHOB-
JIEHHI KpMMiHAJTbHOI BiIIIOBITATEHOCTI IIIOMIO BiliCHKOBOCITY:KOOBIIiB-IIPaBOITOPYIITHUKIB.
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YT'OJIOBHO-ITPABOBAA OLTEHKA JE3EPTPCTBA

PE3IOME

OTnenbHBIe BOMPOCHI KBATM(UKAIIMY MPECTYIUICHUI MPOTUB YCTAaHOB-
JICHHOTO TTOPSIIKA HeCEHUST BOCHHOM CITy>KOBI B LIEJIOM 1 Ie3epTUPCTBA, KaK
OIHOTO M3 HanboJjee TSKKUX U OTTACHBIX MPECTYIUIEHUH TaHHOU IPYIIIbI,
MPEICTABIISIIOTCS TOBOJBHO CJIOXKHOM 3aga4yeil BBUAY CXOXECTHU 3JIEMEHTOB
COCTaBa JAHHOTO MPECTYIUICHUS C dJIEMEHTAMU IPYTUX COCTaBOB IPECTY-
MJICHWH (HarmpuMep, ¢ CAMOBOJIbHBIM OCTaBJICHUEM YaCTH WJIU MECTA CITyXK-
0n61). Bece aTo TpeOyeT crielmaabHOM YyTOJIOBHO-TIPABOBOI OLIEHKH 3TOT'O CO-
cTaBa

KiroueBblie ci10Ba: TTOHATHE AE3EPTUPCTBA, COCTAB MPECTYIUICHUS, dJIe-
MEHTBI COCTaBa MPECTYIUICHUs, KBATU(PUIIMPYIOIIMEe MPU3HAKK, CMEXHBIE
COCTaBbI IPECTYIUICHUA



