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HO-NPaBOBMX aKTiB HUM JOCAIAXKYBa/IMCb aCMEKTU B3aEMOAIT
3aco6iB MacoBoi iHopMaLii 3 rilkamu AepkaBHOT Bnaju,
poJib 3aC06iB MacoBoi iH(hopmaLlii B CTAHOBJ/IEHHT M PO3BUTKY
JeMoKparii, npobaemu i cchepu NpaBOBOro perysoBaHHsA
AifNbHOCTI 3aC06iB MacoBoi iHopMaLii, LWAAXyY 1 nepcnek-
TWBM PO3BMUTKY iHDOpMaLiliHoro npaea i 3aKoHOAaBCTBA.
3a 03HaKOK XPOHOOriYHOCTI BMAaHb Ui nybnikauii MoxHa
BM3HaTW OCHOBOMOJIOXXHUMM ANA CTaHOBJEHHA iHdOpMa-
uiMHoro npaea B YKpaiHi. B o3HauyeHMx poboTax fiK OAMH
3 HOBaLiMHUX e/IeMEHTIB BUCTYMNa€E M aBTOPCbKA KaTero-
piasibHa KOHCTPYKLiA PO3LUMPEHOro TlyMayeHHA npasa Ha
iHdbopMaLilo «AK MpaBa KOXHOMO Ha MOLWYK i OTPMMAHHSA,
BMIOTOBJIEHHSA, BUKOPUCTaHHA i 36epiraHHA, MOWMPEHHA i
3axuCT iHdopmauii, y 6yab-aKuM BiNbHO 06paHMi crnocib i
He3aneXHo Bif KopaoHiB» [8, 62]. Okpim uboro, Haroso-
LYETbCA HA MOXJIMBOCTI Cy4aCHOro po3yMiHHA B PeXMMi
peryntoBaHHsa iHpOpMaLiiHMX BiIAHOCMH TaKOro HOBOrO
NpaBoBOro ABMLLA, AK iH(opMaLifHo-NpaBoBa BianoBiganb-
HiCTb, LIO PO3YMIETbCA AK CMCTEMY 3axOZAiB MPMMYCOBOIO
XapakTtepy, nepef6avyeHuMx YMHHUM 3aKOHOAABCTBOM, LLO
NpM3BOAATb [0 TOrO, WO MOPYLUHUK iHcdopMaLliMHOro 3a-
KOHOZaBCTBa 3a3Ha€ NEBHMX 06MeXxeHb B iHdopMaLiiHMX
npasax i ceobogax [8, 133].

OTxe, npouec cMcTeMaTUYHMX HayKOBMX PO3BiAOK B
iHdopMaLiiHO-NpaBoBOMY HanpsmMi MOCTYMNOBO NPU3BOANTb
[0 (POpMyBaHHA KOMMJIEKCHOT HayKOBOi LUKO/IM Teopii iH-
bopMaLiifiHoro npaea, Lo po3BMBAE Li/ly HU3KY iHHOBaLiM-
HUX NigXoAiB A0 PO3YMiHHA CKNaAHMX acneKTiB Cy4acHWUX
iHdopMaLiliHO-NpaBoBKX BiAHOCKH.

Ha it ocHOBi KoHUeNTya/bHi aBTOpPCbKi Migxoau, LWo
YTBOPIOOTb Li/IMM pAA HOBITHIX KaTeropii i npaBoBMX 3acaj
y ccepi iHpopMaLiMHUX NPaBOBIAHOCKH i, 30Kpema, BYEHHS
npo: «cneumdiky 06’eKkTa iHhbopmaLiMHMX NPaBOBiAHOCKH>,
«0C06/MBi cy6’eKTH iHDOPMaLiMHMX NPABOBiAHOCKH», «iH-
bopMauifiHo-NpaBoBY BiAMNOBiAa/IbHICTL>, «iH(pOPMaLiMHUIM
CyBepeHiTeT», A0UiNbHO po3riagaTu Ak dyHAAMEHT HOBIT-
Hboi Teopii iHdopmauiriHoro npasa.

3aKoHOMipHOIO NMocTaE noTpeba y BNpoBaKeHHi B Ha-
BYa/IbHMIM Mpouec no Kypcy iHdbopmauiiHoro npasa o3Ha-
YeHWX [OCArHEeHb HayKOBLiB MOMpM Liny HM3KY NepenoH
(CKOpOYeHHA ayAMTOPHOro HaBaHTaXEHHA, irHOpyBaHHA
noTpeéu B iHAMBIAyabHUX hOpMax HaBYaHHA, BUAANIEHHA
3 HaBYaJIbHMX MJ1aHiB HEBEIMKMX AUCUMNNIHAPHUX KYPCiB),
O MepeBa*KHO LITYYHO CTBOPEHi Ha WAaAxy opraHisauil
niAroToBKM axiBLiB NPaBHUYOro, }KypHaNiCTCbKOro cnps-
MyBaHHA, cneuianictiB 3 nNMTaHb rPOMaACbKMX 3B’A3KiB,

BMKJIaJa4iB OCHOB npasa Ta iHLIMX.

KopucHMM ybavaeTbCcs BNPOBaKeHHA B METOAMKY BU-
KNagaHHA iHdbopMauifHoro npasa Tpaamuii «npme’a3yBaH-
Hs1» 3MICTOBHWMX 0CO6/IMBOCTEN KOHLENTYasIbHUX MOIOXKEHD
[10 NepcoHanii aBTopiB, AKi BUCTYNaKOTb iX pO3POGHUMKAMM,
L0 AOCHTb YCMilLHO BUKOPUCTOBYETLCA B THLLIMX HayKax.
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CYYACHE BU3HAYEHHSA NOBTOPHOCTI 3/1I0MMHIB Y
KPUMIHAJIbBHOMY MPABI YKPAIHU

Y yili cmammi asmopom po32asdarmscs cnipHi numas-
HA BU3HAYeHHSA 03HAK ma sudis NOBMOPHOCMI 3/104UHIB Y
KPUMiHAQ/IbHOMY npasi.

lMpoaHanizosaHoO NOHAMMA NOBMOPHOCMI 3/104UHIB,
03HAaKU, NnpumamaxHi ill, ma su3Ha4yeHo ceped HUX Mi,
AKi € 0608°A3K0BUMU ma OocmamHimu ON19 BU3HAYEHHSA
NOHAMMA NOBMOPHOCMI 3/104UHIB8.

Y cmammi suksadeHo pe3y/sibmamu 00C/iOKeHHSA Kpu-
MiHaIbHO-NPAasoBo20 3Micmy cneyugiyHUX 03HaK N08Mop-
HOCmMi 3/104UHIB, AKi BUDiNIAIOMbLCA 8 MeopPii KPUMIHA/IbHO20
npasa, - ocobugocmeli camux 3/104UHiIB, WO YMBOPHHMb
nosmopHicme.

Knw4ogi csnosa: MHOXUHHICMb 3/104UHIB, NOBMOpP-
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Kynuk /1. M.
HiCmb 3/104UHIB, 03HAKU, MOMOXHi 3/104UHU, OOHOPiOHi
3JI0YUHU, cneyugiyHi 03HaKu NOBMOPHOCMI 3/104UHIB.

B daHHOU cmambe asmopom paccmampusaromcs cnop-
Hble BONPOCbI onpedesieHUs NpU3HAaKos U 8ud08 NOBMOp-
Hocmu npecmynsieHuli 8 Y20/108HOM npase.

MpoaHanu3uposaHbl NOHAMUS NOBMOPHOCMU Npecmy-
nneHuli, npu3Haku, npucyujue ell, u onpedesieHbl cpedu
HUX me, Komopble S8/1[lmcsa 0683ameNilbHbIMU U docma-
MOYHbIMU 018 onpedesieHUs NOHAMUS NOBMOPHOCMU
npecmynseHud.

B cmambe u3s10:keHbl pe3y/ibmamsi Ucc1edo8aHus y2o-
JI0BHO-NPABOB0O20 COOEPIKAHUSA cheyuduyecKux Npu3HAKo8
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nosmopHocmu npecmynJsieHul, Komopble 8bidenamcs 8
meopuu y20/108H020 npasa, - ocobeHHocmel camux npe-
cmynsieHul, o6pasyrujux NOBMOPHOCMb.

Kntodesble cs08a: MHOXeCcmgeHHOCMb npecmynJie-
Huli, nosmopHocmb npecmynsieHuli, NpU3Haku, moxae-
CmBeHHble npecmynJieHus, 0OHOPOdHbIe NpecmynieHus,
cneyuguyeckue Npu3HAaKU NOBMOPHOCMU npecmynJieHud.

In the given article disputable questions of determination
of signs and types of repeated of crimes in criminal law
are examined.

The concept of second offence, its features is analyzed;
obligatory and sufficient features for the definition of
repetition of crimes are determined.

The results of the criminal-law content of specific
features of repetition of crimes that are distinguished in
the theory of criminal law - the peculiarities of the crimes
that form repetition are in the article.

Keywords: multiple crimes, repeated crimes, features,
identical crimes, homogeneous crimes, spesific features of
repetition of crimes.

Bak/11BOIO CKNaA0BOIO CyHacHOro eTany peopmyBaHHA
NpaBoBOi CUCTEMM YKPaTHU € NoAasbLUMM PO3BUTOK KPUMi-
Ha/IbHO-MPaBOBOT HaYKM, MepLIOYEepProBMM 3aBAaHHAM AKOT
€ po3po6Ka TEOPETUYHO OBI'PYHTOBAHMX NPONO3uLLiM, cnps-
MOBaHMX Ha BAOCKOHA/IEHHSA 3aKOHOAABCTBA Ta NiJBMLLEHHSA
e(eKTMBHOCTi NpaB0O3acTOCOBHOT MPaKTUKKU. Y Takomy
ACNeKTi YiTKe BU3HAYEHHA MOHATb i 03HaK OCHOBHMX KPUMi-
Ha/IbHO-NPaBOBMX IHCTUTYTIB Ta IHCTUTYLIM, HeAONYLEeHHS
X ABO3HAYHOrO PO3YMiHHA CYTTEBO 6 CNPMAJIO LibOMY NpO-
uecy. BaxnmBoro 3HayeHHA Ue HabyBae LWWoA0 Npobaemm
NPUTATHEHHA 0 KpMMiHanbHOI BignoBifasbHOCTI 0Ci6 3a
HeoZJHopa3oBe BYMHEHHA 3/I04MHIB.

Hosenotw KpumiHanbHoro kogekcy 2001 poKy 6yna
KoandikaLia MHOXMHHOCTI 3n104mHiB. Po3ain VII 3aranb-
HOT YacTMHWM KpuMiHanbHOro Kogekcy YKpaiHM BM3HA4vae
MOHATTA Ta O3HaKM MOBTOPHOCTi, CYKYMHOCTi Ta peumanBy
3/104MHIB AK Pi3HOBUAIB 3arasibHOro MNOHATTA “MHOXMHHICTb
3/104MHIB”, Mig AKUM NPUMHATO PO3YMiTM BUMHEHHS OZHI€EID
0C06010 A1BOX a60 6ifiblle 3/104MHIB.

3a3HayeHe NoBMHHO 6y10 6 NoaerwmnTM NPaBo3acToCoB-
HMM npouec npu Keanidikauii AisHb 0co6M, AKa BUMHWMAA
JeKinbKa 3/104MHiB. OAHAK AeTa/lbHUMM aHai3 KOXHOro i3
3aKOHOZaBYO BM3HAYEHMX iHCTUTYTIB BUK/IMKAE PAJ NUTaHb,
LLIO CYTTEBO OBTAXYIOTb NpoLec iX po3mexyBaHHA. 0cobamBo
Lle CTOCYETbCA BiAMEXYBaHHA NMOBTOPHOCTI Ta CYKYMHOCTI
3/I04MHIB.

3BepHemoca go ictopii. MoBTopHiCTb AK nigcTaBa no-
CUNeHHA BignosiganbHOCTI BigoMa 3 AaBHix yacis. pote
y 6i/ibll paHHiX Axepenax NpocaigKy€eTbCA PakTUUHE OTO-
TOXHEHHSA NOBTOPHOCTI Ta peuuamsy, MPUYOMY NMOBTOPHUM
yBaXkanocsA BYMHEHHA 0C060t0 ABOX abo Gisblue 3/7104MHIB
He3a/IeKHO BifJ HaABHOCTI CyAMMOCTI 3a nonepeaHin i Tomy
Le He Bigobpaxasoca B CyBOPOCTi MokapaHHA. | suwe B
YNoxeHHi Npo nokapaHHA KpuMiHanbHi Ta BMnpasBHi 1845
POKy 6ynM 3aKkpinaeHi cTaTTi, WO BM3HAYa M NOBTOPHICTb i
CYKYMNHiCTb 3/104MHiB. KpuTepiem ix BigmexkyBaHHA Cnyrysas
akT nonepeaHbLOro 3acyAXKeHHA 0COOU. YUMHEHHA none-
peAHbO A0 3aCyAXEHHA 3a 3/104MH THLIOrO 3/I04MHY BM3Ha-
BaslaCb CYKYMHICTIO, YYMHEHHA 3/I04MHY NiCNA 3aCyAXKEHHA
- MOBTOPHICTI0. BiAMiHHUM 6YJ10 1 NpM3HAYEHHS NMOKapaHHSA:
MpY NOBTOPEHH| OZIHOMO M TOrO ¥ 3/104MHY NMOKapaHHA 3Mi-
HIOBa/10Ch Y BUAI Ta po3Mipi, a Npu CyKynHOCTi - 0bmpanoca
HaMGi bl CyBOpE NOKapaHHSA 3a KOXKHe AisaHHA [1, 126-127].

Y KpumiHanbHoMy Kogekci 1960 poky peAaKLiiHO Kpu-
MiHaNbHO-NpaBoBi iHCTUTYTM MOBTOPHOCTI Ta CYKYMHOCTI
3/104MHIB HE BiAMEXOBYIOTbCA B3araJii.

Tak, y ctatti 41 “O6CTaBMHM, WO OOTAXKYIOTL BifMnoBsi-
JanbHiCTb” BM3HAYan0CA, WO NpY NPU3HAYEHH] NOKapaHHA
06CTaBMHOI, O OGTAXKYE BiANOBiAaNbHICTb, BM3HAETHCA
BUMHEHHS 3/104MHY 0CO60M0, WO paHille BYMHMAA AKMICb
3/7104MH. [IpMYOMyY B LIbOMY X MYHKTi 3a3Hayasiocs, Lo cyf
BMNpasi, 3a/1EHO BiJ XxapaKTepy NepLioro 3/104MHy, He BU-
3HATM 32 HUM 3HAYEHHSA 0B6TAXKYYO0T 06CcTaBUHKU. CTaTTa 42
“TpM3HaYeHHsA NOKapaHHSA NPM BUMHEHHI KifIbKOX 3/104MHiB”
po3rnsagae avwe hakTv BUMHEHHA 0CO60H0 ABOX abo GinbLue
3/104MHiB, NepeabayeHmx pi3HUMM CTaTTAMM KPUMiIHa/IbHOrO
3aKOHY, 3a XOAEH 3 AKMUX i1 He By0 3acyKeHo, 3a HaAB-
HOCTi SIKMX CyZ MpM3HAYa€E MOKApaHHSA OKPEMO 3a KOXHWMI
3/104MH Ta OCTaTOYHO BM3HAYa€ MoKapaHHA 3a X CYKymnHi-
cTio [2, 158-165].

Y po3’AcHeHHAX, AKi HaZalTbcA B M. 3 noctaHoBM [ne-
HyMy BepxosHoro Cyay Ykpainu Ne 5 Big 29.06.84 “lpo
NMPaKTMKY 3acTOCyBaHHA CyAaMM YKpaiHM 3aKOoHOAaBCTBa
Npo MOBTOPHi 3/104MHKU” 3i 3MiHAMM, YHECEHUMM 3rigHO 3
MMNBCY Ne 3 Big 04.06.93, Ne 12 Big 03.12.97, 3a3HayeHo,
LU0 BYMHEHHA 3/I04MHY 0CO00I0, fiKa paHille BYMHUAA By b-
AKUM 3/104MH, € 0BCTABUHOIO, LLIO OBTSAXKYE BiANOBiAANbHICTL
i 11 Heo6XigHO BpaxoByBaTM MPWU NPM3HAYeHHi NiAcyAHOMY
nokapaHHs. [poTe, K01, 3a1eXHO Bij XapaKTepy nepLuoro
3/104MHY, CYA He BM3HAE Lito 06CTaBMHY OOTAXYOYO0, TO BiH
Ma€ 3a3HayuTH Le Yy BMPOKY, HaBiBLUM BiANOBiAHI MOTUBM.

Tam e BKa3aHo, L0 A1 BU3HAHHA 3/T04MHY NMOBTOPHUM
He Mae 3HayeHHsA, YM 6yN0 0coby paHille 3acyAKeHOo 3a
BUYMHEHHSA 3/104MHY. BUMHEHHA 3/104MHY 0CO6010, AiKa paHille
BUMHMNA BYb-AKUIM 3/7104MH, MOXKE BiZMNOBIAHO A0 3aKOHY
po3rnagatmca AK KBanidikytoda obcTaBMHa abo 06CTaBMHa,
Lo 06TAXYE BiANOBifaNbHICTb, /IMLIE 32 YMOBM, KOJIM BUH-
HiCTb Yy paHille BYMHEHOMY 3/I04MHi BCTAHOB/IEHA BUPOKOM
i cyaMMICTb 3a HbOro He 3HATa abo He noraileHa, abo Kom
CYZIOM YCTaHOBJ/IEHO, LU0 paHille BYUMHEHMIM 3/104MH O6IPYH-
TOBaHO MOCTaB/IeHO 0CO6i y BMHY B Uik cnpasi [3, 4-5]. B
OCTaHHbOMY MOJIOXKEHHi, Ha Halwy AyMKY, MAeTbcA Mnpo
peumamB 3/104MHIB.

Y Teopii KpMMiHaNbHOro npasa, BMXOAAYM 3 MOJI0OKEHD
cT. 32 KK, naHyBaso BM3Ha4Ye€HHA MOBTOPHOCTI 3/104MHIB
yepes NpM3my HaCTYMHUX O3HaK:

1) ocob6oto (abo rpynoto oci6) 6yno BUYMHEHO fBa abo
6inblue CaMOCTIMHMX OAUHMYHMX 3/104MUHIB.

MpM UbOMY OAMHMYHI 3/104MHM, WO CKAaAaloTb MOB-
TOPHIiCTb, MOXYTb 6yTH pPi3HWMMM. [TOBTOPHICTb MOXeE MaTh
Mmicue nNpu NoeAHaHHi A4BOX ab0o 6ifbLue NPOCTUX OAMHUYHMX,
CKNAJHMX (CKNAAEHWUX), TPMBAOUYMX, NPOAOBXKYBaHMX abo
CKNIafleHMUX 3/104MHIB. TaK, NOBTOPHICTb HasBHa NpM MOeEA-
HaHHi TaKMX MPOCTMX 3/I04MHIB, AK KpajikKa i rpabix, He
NOEAHAHMM 3 HACM/IbCTBOM, TAKOTO CKIAZEHOMO 3/104MHY,
AIK po36iK, i TaKOro NpocToro, K LUIAXPaMCTBO, NPOCTOI Ta
NpoJOBXKYBaHOT KpaZiXKu TOLLO.

B Tol yac BM3Ha4anoCs, Lo A1 NOBTOPHOCTI HE Ma€E 3Ha-
YeHHA 4M Byan ABa abo Ginblue 3/104MHM 3aKiHYEHUMM, YK
OJMH 3 HMX BYB JIMLLE rOTYBaHHAM A0 3/104MHY ab0 3amMaxom
Ha Hboro. /1A NOBTOPHOCTI He MaloTb 3HaYeHHA i hopmM
CniByYacTi (MepLworo pasy MaB MicLe 3/104MH, YUMHEHMM 3a
nonepeAHbO 3MOBOIO MPYMOLO OCib, a APYroro - cniBy4acTb
3 pO3MoAisNoM posiei), i posib, L0 BUKOHYBaB CMiByYaCHWUK
3/104MHY, L0 YTBOPIOBAB COGOI MOBTOPHICTb: B OJ4HOMY BU-
nazKy BiH Mir 6yTW BUKOHABLIEM, @ B iHLLOMY - MOCOBHUKOM
Towo [4, 228];

2) OAMHUYHI 3/10MMHM, WO CKNafalwTb MOBTOPHICTb,
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BigZaneHi oavH Big 04HOro B Yaci;

3) AnA NOBTOPHOCTiI HE Ma€E 3HauyeHHs, 6yna abo He
6yna ocoba 3acy/yKeHa 3a paHille BUMHEHWUM HEHO 3/104MH.
Y unHHOMy KK He 3a3HavaeTtbcs, Lo 0coba NOBUHHA UM He
NOBMHHA GYTM 3acy[KeHa 3a paHille BYMHEHWM 3J10YMH,
TO6TO MOBTOPHICTb Ma€E Micue fK y BMNaZKax, KoM 3a
nepLmMi 3 YYMHEHUX 3/I04MHIB 0Cco6a He 6yfia 3acyAXKeHa,
TaK i y BUNagKax, KoM HOBUM 3/104MH BYB YUYMHEHUM nicas
3aCyXKEeHHSA 3a NepLuni;

4) BignoBiAHO A0 NONOXKEHHSA, BU3HAYEHOIO B Y. 4 CT. 32
KK, MoBTOpHiCTb BiACYTHA, AKLWO 3a paHiwe BYMHEHWM
3/104MH 0coba byna 3BinbHEHa Bif KpMMiHaNbHOI BiNoBi-
JanbHOCTi, 3a nigcTaBaMM, YCTaHOB/IEHMMM 3aKOHOM, abo
AKLLO 3a LieM 3/104MH 6y/1a noratleHa abo 3HATa CYyAUMICTb.

O3HaK NOBTOPHOCTi Li/IKOM AOCTaTHbO, L06 BM3HATU
iCHyBaHHA ABOX BMAIB MOBTOPHOCTI 3/I0OMMHIB B acnekTi
BiIHOLUEHHA A0 3aCyKEeHHA:

1) NOBTOPHICTb 3/104MHIB, He MOB’A3aHa 3 3aCyAKEHHAM
BMHHOrO 3a paHille BUMHEHMI HMM 3/104MH. |i Ha3uBaloTb
(pakTMYHO NOBTOPHICTIO;

2) NOBTOPHICTb 3/10MMHIB, MOB’A3aHa 3 3aCYJKEHHAM
BMHHOrO 3a paHille BUMHEHMI HWMM 3/104MH. |i Ha3MBaloTb
peunansom [4, 229].

Po3rnsaHemo NoBTOPHiCTb, He NOB’A3aHy 3 3aCYAKEHHAM
3a paHille BYMHEHMM 3/104MH (DaKTUYHY NOBTOPHICTb), 3MicT
AKOT PO3KPMBAETLCA LWAAXOM aHanisy il BMAiB. Takummn
BMAAMM CyYHacHa JOKTPMHA KPMMiHa/IbHOro rnpasa YKpaiHu
BM3HAE: NOBTOPHICTb TOTOXHMX 3/I0MMHIB i MOBTOPHICTb
0fHOpiAHMX 3104MHiB. YacTmHa 1 cT. 32 KK BM3Havae nos-
TOPHICTb TOTOXHMX 3/104MHIB, TO6TO nepeabavyeHmx Tiew
camolo cTtatTeto abo 4YacTuHow ctatTti KK, a 4. 3 cT. 32 -
MOBTOPHiCTb OAHOPIAHUX 3/104MHIB, NepesbavYeHmX y PisHUX
ctatTax 0co6amBoi YacTuHM KK.

Ana nigkpinneHHA uboro NOMIOXKEHHA CNif NpoaHanizyBaTu
M iHwWi cTaTTi KK, Y AKMX MAEeTbCA Npo NoBTOPHICTb. Y CTATTAX,
Jle MOBTOPHICTb € KBanihiKy4oko 03HAKOH, BKa3aHo, LU0 BOHA
Ma€ Micue, Ko i nepesyBasio BUMHEHHA TaKOMO XK CaMOro,
TO6TO TOTOXHOMO 3/104MHY. Tak, cTaTtTa 185 KK ycTaHoBAtoe
BiZANOBiAa/IbHICTb 3a KPaAixKKy Yy:KOro MamHa. Y YactuHi 1
Li€l cTaTTi CKa3aHo, WO KpadixKa - Lue TaEMHe BMKpaJeHHA
YY}KOro MalHa, a YacTmHa 2 Liei cTaTTi nepes6adac KpaaixKy,
BYMHEHY MOBTOPHO. O4YeBMAHO, Lo Y. 2 cT. 185 nepeabayae
BignoBiAaNbHICTb 3a BYUMHEHHA 0CO600 abo rpynoto ocib He
MeHLUe ABOX KPaAiKoK, TO6TO MAeTbCsA NPO MOBTOPHICTb
TOTOXHMX 3/104MHIB. TOBTO 3aKOH NPAMO Nepeabayvac TakmM
BMZ, MOBTOPHOCTI, AK MOBTOPHICTb TOTOXHMUX 3/IOYMHIB.

3BepHemoca Ao npumitkn 1 go cT. 185 KK. BignosigHo go
i 3MiCTY LIaxpancTBO, HaNpMKIAZ, YBaXKAETbCA NMOBTOPHUM,
AKWO MOMY MepeayBasio BUMHEHHSA KPaAiKKM, rpabexy,
po36oto, LWaxpakcTea Towo. OTKe, WaxpancTBO BU3HAETLCSA
NOBTOPHMM, AKLLO MOMY NepeayBasiv rpabix abo HaBiTb po3-
6i. Y ubOoMy pasi MAaeTbCsa Npo NOBTOPHICTb HE OAHAKOBMX,
TOTOXHMX 3/I04MHIB, @ NPO NOBTOPHICTb NOAIOHNX, BIM3bKMX
MiK CO600 OPUAMYHMX O3HAK 3/104MHIB. TO6TO MAETHCA MPO
3/I04MHM OZHOIO posy.

Y cTaTTaX, AKi nepegb6avaloTb BiANoBiAabHICTb 3a 3/10-
YWMHHI AiT 3 HAPKOTMYHMMM 3aco6aMM, 3a3HAYEHO, L0 BOHM
BBaXKalOTbCA MOBTOPHUMM, AKLLO TM NepeayBasio BYMHEHHSA
AIKOrOoCb 3i 3/104MHIB, NOB’A3aHMX 3 HE3AKOHHUM 06irOM LMX
peyvoBMH. Y UMX BUNaZKax 415 NOBTOPHOCTI HE BUMaraeTbCA
TOTOXHOCTi BUMHEHUX 3/I0YMHIB, AOCTATHbO iX NOAIGHOCTI,
ofiHopiagHOCTi. TOMy TaKy NMOBTOPHiCTb Ha3MBalOTb NMOBTOP-
HiCTI0O OAHOPIAHMX 3/104MHIB [4, 230]. Mpu LbOMY He 30BCimM
3pO3yMiNIo0 € AyMKa 3aKOHOAABLA LWOAO Nepeniky AifHb,
L0 CKNaZalTb MOBTOPHICTb Y KOXXHOMY OKPEMOMY 3/104MHi,

nepea6ayeHomy Pozginom XllI OcobamBoi YacTmHu Kpumi-
HaJIbHOrO KoJeKcy YKpaiHu, xoya CAif KOHCTaTyBaTu, LUO
BCi BOHW € OAHOPIAHUMM.

Y yacTtuHi 3 cT. 32 3a3Ha4YeHo, L0 BYMHEHHA ABOX abo
6inblue 3/104MHIB, NepesbayYeHnX Pi3HUMK CTATTAMM LbOro
KoaeKcy, BU3HAETbCA NMOBTOPHMM JIMLLE Y BUNAJKaX, Nepes-
6a4eHmx B 0co6/MBil YacTMHi Lboro Kogekcy. Lle nonoxeH-
HA 3aKOHY 3aBX/JM TPaKTyBasloCA AK 3aKpinieHHA Takoro
BMAY NMOBTOPHOCTI, AK NOBTOPHICTb OAHOPIAHMX 3/I04MHIB.

LLle pa3 3BepHemoca go npumitkn 1 go ct. 185 KK. Big-
NoBiZiHO A0 i 3MiCTy rpabiX BBaXKaeTbCA MOBTOPHMM, SKLLO
MOMyY NepeslyBasio BUMHEHHA KPaZixKKK, rpabey, po36oto,
LaxpancTBa, NPUBNACHEHHSA, BUMKPAAEHHS BOrHemnasbHoi
36poi, 60MOBUX MpUMAciB i BUGYXOBMX PEYOBMH TOLLO.
Mpu LbOMYy He 30BCiM 3pO3yMinol0 € AyMKa 3aKoHOZaBLA
OO0 He BKJIYEHHA 40 Nepeniky NoOBTOPHMX AifiHb CT. 188
KK YKpaiHu (Ha CbOrogHi BMK/IHOYEHA), CMOCOGOM AifiHHA
B AKiM BM3HAYaNOCA BMKpPaZeHHA. pu LbOMYy MOBTOPHUM
BU3HAYeHO 3/104MH, NnepeadadeHmi cT. 262 KK Ykpaiiu “Bu-
KpaZeHHs, NPMBIACHEHHSA, BUMaraHHA BOrHenasabHo1 36poi,
60MOBKX NpUNacis, BUGYXOBMX PEYOBMH UM PALiOAKTUBHUX
MaTepianis a60 3aBOJIOATHHSA HMMM LLIAXOM LIAXparcTBa abo
3/10BXKMBAHHA C/IYK60BMM CTAHOBMLLEM”, AKMI BigHECeHo
[10 3/104MHIB NPOTW FPOMAACHKOT 6e3nekn. Tex came CTocy-
€TbCA NOBTOPHOCTi NPU BYMHEHHI 3/T04MHY, Nepes6ayeHoro
cT. 289 KK “He3akoHHe 3aB0N10AiHHA TPAHCMOPTHUM 3aco-
60M”, fe KpiM yKe 3ragyBaHoi cT. 262 yka3syeTbca cT. 410
KK YKkpaiHnn “BuKpaZieHHA, NPMBJIAaCHEHHA, BMMaraHHA
BilICbKOBOC/1y}K60BLIEM 36p0i, 6OMOBMX NpUMacie, BUGYXO-
BUX a60 iHWMX GOMOBMX PEYOBMH, 3aCO6iB NepecyBaHHs,
BiMCbKOBOT Ta CcreLia/ibHOT TEXHIKM UM iHLIOro BiMCbKOBOIO
MaMHa, a TaKoX 3aBOJIOAIHHA HMMM LUJISAIXOM LUAXpaMcTBa
ab0 3/10BXMBAHHA CAYKO0BMM CTaHOBMLLEM”, MpPO fAKY
Yyomycb “3abynn” y npumiTui go ct. 185. TaKa X cuTyauis
npocnigXyeTbca B npumitui 4 go ct. 354 KK Ykpainm “Mig-
Kyn npauiBHMKa NiANpMEMCTBA, YCTaHOBM UM opraHisauii”,
Jie BKasaHo, L0 MOBTOPHMM € He Ti/IbKM BUMHEHHA NigKyny,
a M psay HopM, nepeabadeHnx Posginom XVII “3noumHu y
cepi cnyk60Boi AisnbHOCTI Ta NpodeciiHoi AisNbHOCTI,
noB’A3aHOT 3 HaZlaHHAM Ny61iYHMX Nocyr”, xo4a 3a CBOIM
3MiCTOM BM3HAYEHi 3/104MHM MatOTb NOAIOHICTb.

Mpu po360i, Ha niacTaBi NONOKEHHA, BUKNAAEHOMO B Y. 2
ct. 187 KK YKpainu, kBanidikytoyoto 06CTaBUHO Npy po360i
€ paHille BUMHEHHs ocoboto po36oto (cT. 187 KK) - 310umHy
NpOTM BNIACHOCTi abo 6aHANTM3MY (CT. 257 KK) - 3104MHy
NpPOTM FPOMa/CbKOiT 6e3neKu.

Mpo AKy “oAHOPIAHICTL” MAETbCA B LMX BUNAAKaX - He
3po3yMmino, agKe 06’€KTM NocAraHHsA, AKi, y CBO 4vepry, i
06’€AHYIOTb AiSHHA B TaK 3BaHMM “pia”, He cniBnajatoTb Mix
coboto. lNorogKyemocsa 3 yMKamu HayKoBLiB i NPaKTUKIB
npo Te, Lo BIACTMBICTb OAHOPIAHOCTI He TaK NpuMTamaHHa
UMM 3/104MHaM 3a iX HOPMAMYHOIO MPUPOAOH, AK HajaHa
BOJIEI0 3aKoHOoAaBuA [5, 36].

Llle 6inbwe ycknagHuna cutyaulilo WOAO PO3yMiHHA
3MICTy MOHATL “NOBTOPHICTL” 1 “CyKynHiCTb” npuiHATa
Mnenymom BepxosHoro Cyay YkpaiHu noctaHoBa Ne 7 Big
04.06.2010 poky “lpo npaKkTMKy 3aCTOCYyBaHHA CyAaMu Kpu-
MiHa/IbHOro 3aKOHOAABCTBA NPO MOBTOPHICTb, CYKYMHICTb i
peumnamB 3/104MHIB Ta iX NpaBoBi HacNigKM”. TakK, y NyHKTi 2
Y. 3 NOCTaHOBM BKa3aHO, WO CTa/il BUMHEHMX 3/I0MMHIB, a
TaKOX BYMHEHHA 3/104MHIB OAHOOCOB0BO YW Yy CMiBy4YacTi
Ha BM3HAHHSA X BUMHEHHS NMOBTOPHO HE BMJIMBAKOTb. Y CBOKO
yepry, y 4. 8 3a3Ha4eHo, L0 CYKYMHICTb MOXYTb YTBOPIOBATH
TaKOX 3/104MHM, NepeabadeHi ogHielo M TiEt K cTaTTeto abo
yacTmHoto cTtaTTi 0co6mBoi YacTHM KK, AKLuo:
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3) BUMHEHI 3/104MHM MalOTb Pi3Hi cTaail;

4) 6yN10 BUMHEHO 3aKiHYEHMM 3aMax Ha 3/104MH i He3a-
KiHYEHMIM 3aMax Ha 3/104MH;

5) oauH uM AekinbKa 3/104MHIB 0coba BYMHMANA ca-
MOCTilMHO (04HO0C060BO) 4M 6yna Moro (iX) BUKOHABLEM
(cniBBMKOHABLEM), @ iHWMM (iHLW) BUMHMNA SIK OpraHizaTop,
nia6yptoBay UM NOCOGHMK;

6) 0AMH 3/7104MH 0CObBa BYMHMIA SIK OpraHisaTop, niady-
ptoBay 4M MOCOGHMK, a MPU BYMHEHHI iHLWOro 6yna iHWKUM
CMiByYaCHUKOM.

Cnpo6yemo yHicikyBaTH NOHATTSA NOBTOPHOCTI A/1A MOro
0ZJHO3HAYHOrO CMPUMHATTSA.

| NOBTOpPHICTb, i CYyKYNHICTb 3/104MHIB € HEOAHOPA30BUM
YYMHEHHAM 0C06010 (0C06aMM) 3/104MHIB.

IMpONOHYEMO NOHATTA “NOBTOPHICTb 3/I04MHIB” BM3HAYATU AK:

YYMHEHHSA 0C06010 (0C06aMM) TOTOKHMX 3/IOHMHIB;

YYMHEHHSA 0C060t0 (0C06aMM) OAHOPIAHMX Ta pi3HOpia-
HMX 3/104MHIB, AKLLO Lie NPAMO BKa3aHO Y 3aKOoHi (cTaTTi abo
npumiTLi fo ctatti Oco6amBoi YacTrHM KK Ykpainu);

CTaAil BUMHEHMX 3/I0MMHIB, @ TAKOXK BYMHEHHSA 3/I04MHIB
04HOOCO60BO YW Yy CniByyacTi HAa BM3HAHHA X YYMHEHHSA
NMOBTOPHO He BM/IMBaOTb.

YBaXaeMo A0OUiNIbHUM BUAINNTU, KPiM MOBTOPHOCTI
TOTOXHMX Ta OAHOPiIAHMX 3/104MHIB, NOBTOPHICTb pi3HO-
pigHMX 3104MHiB. [OBTOPHICTb pi3HOPiIAHMX 3/104YMHIB - Le
MOBTOPHICTb 3/104MHiB, ika NepeAbayeHa B KpMMiHaIbHOMY
3aKOHi, NPUYOMY 3/104MHM, LLO A0 HeT BXOAATb, Pi3HATbCA
Mix coboto 3MicToM 6e3nocepeHbOro abo pofoBoro 06’ ex-
Ta, XapakTepoM i 3micToM AifHHA. Mpy LUboMy BiAMIHHICTb
MiX HUMM OYeBMHA HaBiTb TOAi, KO/IM OKpeMi i3 KpuTepiis
(Hanpuknaa, dopmK BUHM, XapakTep i 3MicT AiaHHA) 36i-

raioTbcsi. Takui BUZA NOBTOPHOCTI YTBOPIOOTb, HaNpUKIa,
BUKpaAeHHs BorHenasibHoi 36poi, 60MOBMX Npunacis, BUGY-
XOBMX PEYOBMH YK paiioakTUBHMX MaTepianis (cT. 262 KK)
Ta Kpagixka (ct. 185 KK).
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KaHOudam rpuduy4HUX HayK, doyeHm,
doyeHm Kagedpu KpumMiHasibHO20 npasa ma
KpuMmiHosoaii
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BEPXOBEHCTBO MNMPABA fIK TAPAHTIA MPABOBOI JIEPYKABM:
NMPOBJIEMU CYYACHOCTI

Y cmammi po3kpusaembcAa 3Micm npuHyuny
BepxoseHcmsa npasa ma Uo2o posib Y PYHKYiOHYBAHHI
cyyacHoi npasogoi depxkasu. lposedeHo aHasiz npobsem
npu peasiszayii npuHyuny s8epxoseHcmaa npasa Ha
cyqacHoMy emani po3sumky YkpaiHu. Tiokpec/ioemscs, wo
Hapasi 3aKpinsieHHIo Ybo20 NPUHUUNY Ha 3aKOHOOAaB4YoOMY
pisHi ma docnioxeHHo (1020 Ha OOKMPUHA/ILHOMY piBHi
npudinfembCca HaneXHa ysaza, 0OHAK HA npakmuui 8iH
4acmo NopywyembcA.

Knodosi cosa: sepxoseHcmao npasa, €sponelicbKuli
cyd 3 npas moduHu, Komimem miHicmpis Padu €sponu,
BcecsimHili iHOekc BepxoseHcmsa npasa, |HOeKc
cnpulHAmMmMA Kopynuii.

B cmamebe packpbisaemcsa codepskaHue npuHyuna
sepxoseHCcMBa npasa u €20 poJsib 8 YHKYUOHUPOBAHUU
cospemMeHH020 npagoso2o 2ocydapcmaa. [posedeH aHaMu3
npobsaem npu peanu3ayuu npuHyuUna sepxoseHcmaa
npasa Ha cospemMeHHOM 3mane pazsumus YKpauHsl.
[Moduepkusaemcsa, ymo celivac 3aKpensieHU 3mo2o
NpUHYUNA Ha 3aKoOHOOamesIbHOM YPOBHe U UCC/1e008aHUK
e20 Ha OOKMPUHAJIbHOM YposHe ydesisemcs OO0JIKHOoe
BHUMGAHUe, 0OHAKO HAQ NPAKMUKe OH 4acmo Hapywaemcs.

Knovesble cniosa: s8epxoseHcmao npasa, Esponelickuli
cy0 no npasam venoseka, Komumem muHucmpos Cosema
Esponsbi, BcemupHbIli uHOeKc sepxoseHcmaa npasa, MHOeKc
socnpusmus Koppynyuu.

2-2015

Mpyodka /1. M.

The article reveals the contents of the rule of law
and its role in the functioning of a modern constitutional
state. The analysis of the problems in the implementation
of the rule of law at the present stage of development of
Ukraine. It is emphasized that now is the consolidation of
the principle in legislation and research it on the doctrinal
level are given due attention, but in practice it is often
broken.

Keywords: the rule of law, the European Court of
Human Rights, the Committee of Ministers of the Council of
Europe, the World Index of the rule of law, the Corruption
Perceptions Index.

Cepeps npobnem Teopii i MPakTMKKU BiTYM3HAHOIO Ta
CBiTOBOI0 KOHCTUTYLIIOHaNi3My NPiOPUTET HANEXKMTb NUTaH-
HAM BepXxoBeHCTBa npasa. [0ACHIETLCA Le, Hacamnepes,
3HauYMMICTIO ifleT «BepXOBEeHCTBa npaBa», fAKa nopaj 3 rno-
HATTAMM «A@MOKpaTif» i «npasa JI0AMHU> CTAaHOBUTb Tpiagy
€BPONENChKMX i 3arasibHOMOACHKMX LiHHOCTEM, DyHAAMEHT
Pagu €Bponu Ta OCHOBY KOHCTMTYLiMHOMO flagy 6aratbox
KpaiH, TakoX i YKpaiHu.

3BEpHEHHA A0 CYYacHWX AepXaBOTBOPYMX Mpouecis B
YKpaiHi [03BOSIAE HaM CTBEPAXKYBATH, LO NPOro/oLEeHHA
Ha KOHCTUTYLIIMHOMY PiBHi MPUHLMNIB BEPXOBEHCTBA NpaBa,
BEPXOBEHCTBA KOHCTUTYLLiT Ta 3aKOHHOCTi CTa10 HEOOXiAHWUM,
ane ue TiNbKM NEepLUMi KPOK Ha WAXY A0 CTAHOBJIEHHS
YKpaiHM K NpaBoOBOi, AeMOKpPaTMUHOI AepxaBu. Tomy
aKTyasIbHMM 3aBJAHHAM CY4aCHOT KOHCTUTYLiMHOT HayKu
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