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= cX.M.e.tbHU'1bI<OlO iHcmumymy peZiOHa.tbHOlO ynpaB.tiHHS< ma npaBa = 

TIpOTe Y 6Y,]b-~KOMY Blma;JKY, ui nOJlOiKeHIDI MOiKHa p03uiHIOSaTH RK .ai·i, sHacJli;JOK RKHX 

OKPOUiM Cy6'fKTaM rOCnO.LlapIOSaHH~ a60 rpynaM Cy6'CKTis rocllOL\aplOSaHHR CTBOPlOlOTbClI 

HeCnpHRTJlHBi 'ill. nHCKpHMiHauiiiHi YMOBll. iliJlJ1bHOCTi nOpiBH~HO 3 KO.tK)'peHTaMll.. TOMY BKa3aHi 

pillleHIDI opraHiB BJ1anH MalOTb 6ym npHSe.aeHi Y BinrroBi.uHicTb.aO ,Ll,ep)!(aBHo"i IIpOrpaMll. npHBannaui"i 

Ta 3aKOHY YKpalHI! "TIpo 3aXHCT eKOHOMI'IHOi' KOHKYpeHui"i". 

KpiM 3a3H<t'IeHHX rrp06neM, nOB'Jl3aHHX 3 KOHKypeHUiclO Y'laCHHKiB npHBaTH3auiiiHoro 

KOHKypCy, iCHYIOTb ii iHllIi. 30KpeMa, He P03B'R3aHHMH 3il.J1HWaIOTbCR rrHTaHHR, nOB'Jl3aHi 3: 

norrepeJ.!)!(eHHJlM nopyweHb KOHKYpeHTHoro 33KOHOnaBCTBa Y'laCHHKaMH nplfBaTli3al~iiiHoro 

KOIIKYpCY; 06Me)!(eHHRM Y'laCTi Y npHsaTH3auiiiHOMY KOHKypci IOplll11l'lHHX oci6, B MaiiHi RKHX 

rrpllcyTHR 'laCTKa KOMYHaJlbHo'j BJlaCHOCTi; OCKap)!(eHHRM pe3YJlbTaTiB KOHKYpCY Ta piweHb 

KOHKYPCHO'i KOMici'i TOIllO. 

B TOH )!(e 'lac, He3Ba)!(alO'iH Ha iCHYIO'ii He)IOJ1IKH 'IHHHOro 3aKOHOL\aBCTBa lIpO 3aXHCT 

eKoHoMi'IHol KOHKypeHui"i Ta BpaxOBYIO'lH iioro HeY3rOn)!(CHiCTb 3 np"BaTl13auiiiHHM 

33KOHO;IaBCTBOM, flOTpi6HO 'liTKO BKa3aTH. 11(0 3 rrpHHH5ITTJlM 3aKOHY YKpa'IHH "f1po 3aXHCT 

eKOHOMi'IHo"i KOHKYpeHui"i" y'laCHHKH rrpHBaTH3auiiiHoro KOHKYpCY orpHMaJIH HaniiiHY rrpaBOBY 

OXOPOHY Blil ill ii, RKi rrpH3senH 'Ill. MO)!(YTb npH3BeCTH .ao HenOIIYllleHHJI, YCYHeHHH 'lH 06Me)!(eHHJI 

KOHKYPCHuii". 

Cmamnllo peKO.lfeH006UHO ao apyxy Ku¢eiJpOio npiuJa 

Xwe,1bHUllbKOi'O aep.JlCar!H020 YHi6epcumemy 

(npomoKo.1.V!! 5 6io 22 6epe3H51 2004 POKY) 

C.tSl.aHe8a TO., 
GCnipGHm OdecbKoi" ftalliOIlGRbiWi' 

IOpuc)lI'lf{oi' GKGo€.1tii" 

CI1EUM<I>IKA KOMEPUI.flHOI TA€MHMUI CYli'€KTA rOCI10)I,APIOBAHH5I 

TA II BI,IlOKPEMJIEHHR BI,IllHlIIMX BM,IlIB TA€MHMUb 


flcpexiJ.!.Llo PI1HKOBHX BiwlOCHH HeMHHy'[e Bene ,10 flOCHJleHHJI KOHKypeHui"i MIlK cy6'cKraMH 

rOCmuapIOBaHH5I. PiBeHb KOHKypCHT03JlaTHOCTi 'lHManOIO MipOIO 3ane>KHTb BiJ.! YMiHHH cy6'fKTa 

rocnO)laplOBaHIDI 3aXHCTHTlI CBOIO KOMepuii1HY iH(jlOPMauilO Bi)l i'j HecaHKUioHoBaHoro BHKOPHCTaHIDI. 

Y ni)lBl1llleHHi KOHKypeHT03.'laTHOCTi cy6' CKTIB rocrrOJ.!apIOBaHH~ BalKJ1HBY ponb rpac 

KOMCplliiiHa TaCMHHUR 1"3 i-j 3aXHCT. 

Ilpo6JleMH KOMCP1lii1HO'i TacMHHui )lOCliJl)!(YBaJUtc5I, B OCHOBHO\lY, yy:eHHMH-eKOHOMicnIMH, 

Wo cneuiaJII3YiOTbCH B c(pepi eKOHOMI'lHO'j a60 iH<popM3uii1Ho'i 6e3neKH ninnpHCMCTB. Cepe)l ,]OCHTb 

BI210MHX TeOpCTH'lHi p03p06KH cncuianicTiB Y ranY3i 3aXIICTY iH¢opMaUI"i r.A. AH)lpOlllYKa, 

E. COJlllBHoBa. B.A. Py6aHoBa, B.'v1. LIanmlIiHa. A.A. LIepHHBcbKom TOlllO. OlIHaK 6araTo rrpaBoBlIx 

acneKTill KOMepuiliHo"J TafMHIIUI 3<1JlHWIIJllIC5I Il03a [lOJICM 30py B'leHIL\-IOPHCTiB. 

MeTolO uiel CTanl f aHaJIi3 xapaKrepHHx 03HaK KOMepuiHHo"J Ta€MHHUi Ta"ii Si)lOKpeMJleHIDI Bi)l 

IHllIlIX BH).IlB TaeMHII Ub. 
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Cepe,n Y4eIlI1X-lOpHCTiB lIeMaC c,nlloCTi tlYMOK IUO)]O 03l1aK KOMeplliHHOi TaCMIIHui . 

.ll,e})Ki YlJeHi BBa)!(aIOTb, lilO KBaJIi<piKYlOqOIO 03HaKOIO Bi)]OMOCTeH, lilO MiCT})Tb KOMepllii1HY 

TaCMHHlIlO, C MO)!(JlI1BiCTb 3aB)]aHH}) MaTepiaJIbHollilKO)l11 a60 MOpalJbHI1X 36HTKiB ni)]npHcMcTBy l . 

IHIlli B4eHi Ha3HBalOTb 4HMaJIO 03HaK K'OMeplliHHol TaCMHHUi. TaK, r. AH)lPOmyK i fl. BOpOHeHKO 

BBa)!(aJOTb, IUO Bi)]OMOCTi, BinHeceHi.Ilo KOMepuiHHol TaCMHHui, nOBI1HHi MaTH TaKi 03HaKI1: He 6YHI 

ilep)!(aBHI1MH ceKperaMII; lIane)!(aTI1)]O BHp06HlllJOl,nUlnbHOCTi niJUIpllCMCTBa; lie 3aBilaBaTII3611TKY 

iHrepecaM cycniJIbCTBa; MaTH )]iHCHY a60 nOTeHlIiHHY KOMeplIiHHY UiHlliCTh i CTBOPIOBaTI1 nepeBail1 

B KOHrypeHTHiH 60POTb6i; MaTH 06Me)!(eHH}) B )locryni, YCTaHOBJIIOBaHi KepiBHI1KOM ni)lnpl1CMCTBa 

Ha 3aKOHHiH ninCTaBi; ni)lnpIICMCTBO (<pipMa) B)!(IIBaC 3axo,niB)l0 lXHhOl OXOpOHli2. 

B4eHi-<paxiBlIi B c<pepi iHreJIeKTYaJIbHOI BJIaCHOCTi Ha3HBaIOTb cepe)l xapaKTepHI1X PI1C 

KOMeplliHHOI TaCMHl1ui. 30KpeMa, TaKl: 

~- KOMeplliHHa TaCMHI1U}) He C )lep)!(aBHOIO TaCMHHlIelO. He OXOPOH})CTbC}) aBTOpChKI1M npaBOM 

a60 npaBOM lIa 06'fKTII npOMHCJIOROI B.'laCHOCTi, lilO p0611Tb i"i 1l0CHTb ypa3;IHBOIO nepe:l 

Hen06poCOBiCHI1M BI1KOpIICTaHWIM; 

- He)l06poCOBicHe BHKopHCTaHH}) KOMepuiHHol TaCMHl1ui MO)!(e 3aB,Cjani HenonpaBIlOI WKO.IUl 

KOMepuiHHii1 lli}).lbHOCTi uillnpHCMCTBa; 

- KOMepuiHHa TaCMHI1U}) He MO)!(e Bi,CjHOCHTI1C}»)lO IIeJaTI1BllOllli})JlbHOCTi lIi;WPHCMCTBa, wo 

MOlKC 3aB)laTH iCTOrHOIlllKO)]1I cycrriJIbCTByl. 

BBa)!(3CMO, IUO llpH TaKOMY P03YMiHHi 03HaK KOMepuii1.HOi TaCMHlIlIi 3MiwYIOTbC5l BJIaCHe 'ii 

03HaKI1 i, HaBnaKII, He xapaKTepHi LlJI}) Hel 03HaKI1, a TaKO)!( BI1MOI'Il, IlIO rrpe)J.'})BJI})IOTbC}) ~10 Hei:. 

OC06JIHBO ue croCYCTbC5l THX Ha3BaHI1X BHIUe PIIC iH<popMallii:, lilO BHKJII04alOTb i-i Bi)lHCCeHHll )]0 

KOMeplliHHOl TaCMHl1l1i. TaK, Te, WO Bi.IlOMOCTi He C )J.ep)!(aBHOIO TaCMHHuelO, He OXOPOH5lKHbC}) 

aB10pCbKI1M npaBO~1 a60 npaBOM Ha OO'CKTII npOMIICJI0BO'i BJIaCHOCTi, He xapaKTepH3YC BJlaCHe 

KOMepuiHHY TaCMHllUIO, OCKiJIbKH 3a3l1alJeHa ill<popMauiH He Bii.11l0CliTbC}»)]0 TaKOl.LUo)!( CTOCYCTbCll 

1'010, [UO KOMepuiHHa TaCMHI1U}) He 1I0BHHHa BillHOCHHICJI .IlO HeraTHBHol )]iJljlbHOCTi i 3aB)]aB3'nl 

WKO)J.11 iHTepecaM cycrriJIbCTBa, TO lie He 03HaKI1 {i, a BI1MOfH, IUO C<P0PMYJlbOBaHi 3aKOHOllaBcTBOM. 

Hai16iJlbWa KiJIbKiCTb o:maK (9) Ha3BaHa A. WBaplIMaHoM, Ha llyMry llKOro, )J.Jl}) TOro, lUo6 

BBa)!(aTI1CJI 13KOIO, KOMeplliHHa TaCMHI1U}) rrOBI1HHa peaJlbHO iCHYBaTII i xapaKTepl13YBaTHCJI TaKllMH 

OCHOBHHMH, JlK 3araJlhHOsi)]OMHMH, TaK i ilOllaTKOBHMH 03HaKa~\I1, Y TOMY '11:1 C.TI i : MaTH He06xi)lHllii 

cryniHb 3aXlllileHOCTi i HeMO)!(JIHBOCTi sillrallYBaHHJI (LleWHfPPYBaHH5l) 3 60ry BHKpa.lla4iB aoo 
nopYUlHHKiB KOH<piLleHlIiHHOCTi; 6a)!(aHO M3'rH 3)laTHicTh LlO Bi;UBOpeHH}) (nepella<li, npOlla)!(y, 

Tl1pa)!(YBaHHll); He cyrrepe'II:ITI:I 3araJIbHOnp1IHH5lTHM HopMaM MOPaJIi, I),MaHi3MY i npaBa, a fi 
orry6JIiKYBaHH5l a60 3aceKpe'IYBaHH}) He nOBHHHe 3aB)]aTH WKO)]H cycrrulbcTBy4• 

CJIiLl 333HalJIITI1, lUO HaBp}).lllJl1 TaKi Ha3BaHi aBTOpOM 03HaKH,})K HeMO)fC'lHBiCTb )]eWH<PPYBaHI!}) 

a60 3;'XaTHiCTh)]0 Bi)]TBOpeHI!}) CJlin BI13HaBaTII 060B'Jl3KOBHMlf 03HaKaMH CaMe KOMepuiHHOi' TaCMHl:lui. 

IIpC)lCTaBJl})CTbC5l. WO 1l03HaQeHHJI PJlny JJOllaTKOBHX 03HaK. He 060B' 5l3KOBO BJIaCTI1BlIX KOMepuiiiHiCi 

TafMHI1UI, WTY4HO 3BY)!(Yf lie nOH5lTI5l. 

1 )KYPIiIK 10. nOH51THI i BIiIAIii HeAo6poCOBicHIiIX Ai~ Y KOHKYpeHl.\i·i /I npeAnpliIHIiIMaTeIlbCTBO, X0351~CTBO iii 

npaBO. - 2000. - NQ 2. - C. 12. 


2 AHAPOlllYK r., BopoHeHKo n. KaKlile CBeAeHliI>I MOryr COCTaBn>lTb KOMMepyecKYIO Ta~HY II 51i13HeC IiIHCPOPM_ 


- 1999. - NQ 9-10. - C. 14. 


V1HTenneKTyanbHa>l C06CTBeHHOCTb B YKpalilHe: npaBoBble OCHOBbl iii npaKTIiIKa. T.3. npOMblWneHHa!'1 

C06CTBeHHOCTb I nOA o61l1. peA. A.A. CB>lTOl.\KOro. - K.: IH lOpe, 1999. - C. 40-41. 

4 WBapl.\MaH A. npliIKnaAHble BonpOCbl 3allllilTb[ KOMMepyeCKO~ Ta~Hbl 1/ npeAnpliIHIiIMaTeIlbCTBO, X035l>1CTBO 

iii npaBO. - 1998. - NQ 10. - C. 50. 

http:WKO)J.11


128 =BICliI1K============== 
= aMe..tbHU4bKOZO iHcrnwnymy peZiOHa.A.bH020 ynpa6..tiHH<;l rna npa6a = 

Ha JIYMKY )leHKHX B'IeHHX, )lJHI KOMepuiHHol Ta£MHllUi, 30KpeMa, XapaKTepHO Te, lUO BOHa: 

peaJlbHO a60 nOTeHuiHHO CTBOPIOC nepeBant B KOHKypeHTHiH 60pOTb6i; i3 ycic"i BJlaCHOCTi 

ni,llnpll£MCTBa, Y TOMY 'mcJli i MaHHoBol, MO)!(e 6YTH HaH6iJlbW UiHHOI{); 3 'laCOM MOlKe BTpa'IaTH 

CBOIO BapTicTb, HKlUO He 6Y)le BHKopHCTaHa', Ui 03HaKH He MOlKYTb BBalKaTHCJI xapaKTepHHMH )lJlJl 

KOMepuiHHol TacMHHui, OCKiJlbKH )Je5lKi 3 HI1X He C060B '513KOBHMH (HaJlpHlCla)J, MOlKJIHBiCTb yrpa'laTH 

CBOIO BapTicTb), a iHwi - BJlaCTHBi He TiJlbKH KOMepuii1HiH TaCMHHUi, a H iHWl1~! BH)laM iwpopMaui'i 

(HanpHl(J]a,LI, CTBOpl{)BaUI nepeBant B KOHh.'Y}JeHTHiHOOPOTboi), 

,L.(JIJI BIl3Ha'IeHHH IOPll)Jl1'IHHX 03HaK KOMepuiHHoi TaCMHHUi CJli)l3BepHymCH)l0 3aKOHOiJ,aBCTBa 

YKpallll1, 

3ri,ilHO 3l.J, 1 CT. 36 rocno)JapcbKoro KO)leKCY YKpalHH Bi.uOMOCTi, nOB'513aHi 3 BHp06HllI..\TBOM, 

TeXHOJloricl{), yrrpaBJliHH5IM, <piHaHCOBOKl Ta iHWOIO t1i)!:lbHicTIO cy6' £KTa rOCllO)JapI{)BaHHH, 1U0 He 

C )J.eplKaBHOKJ TaCMHHuel{), p03rOJlOllleHH5I 51KHX MOlKe 3aB,lIaTI1 WKO:\H im epecaM cyo' CKTa 

rocrroLlapIOBaIlH5I. :YIO)!(YTb 6yUI BlI3HaHi HOro KOMepl\ii111010 TaCMHl1ueKl. 

TaKY HOpMy He MOlKHa BBalKaTIl HOPMOIO-Lle<piHiUiclO, OCKiJlbKI1 B HiH JlHWe BKa3YCTbCJI Ha 

MOiKJII1BiCTb BH3HaHHH iH<pOpMauii KOMepl(ii-'IHOIO TaCMHHuelO, aJle BOHa He BH3Ha'IeHa. 

JleraJlbHe BH3Hal.JeHH5I KOMepuiuHol TacMHHui MiCTHTbCl! B CT.505 UHBIDbHOro KO)JeKCY YKpalHlI: 

KOMepuiihIa TaCMHHIll! - iH<popMauil!, 51Ka c ceKpemolO B TOMY P03YMiHHi, 1U0 BOlla B Ui:lOMY '/H B 

neBHiH <p0pMi 'I a CYKynHocTi i'i CKJla;.tOBllX C HeBi,noMofO Ta He (:lerKOiJ,OCTyTIHOIO Jl!lli oci6, HKi 3BWlaHHO 

MalOTb cnpaBy 3 BH~10M iH<pOPM3Ui'i. )JO 5lKOro BOHa Ha:lelKllTb, y 3B'513KY '3 UHM Mac KOMepuiihlY 

UiHHiCTb Ta 6pa I1pe,ilMeTOM a.ueKBanil1X iCHYIOl.JHM 06CTaBHHaM 3axo.uiB 1U0,lO 36epelKeH}!}1 {i 
ceKpeTHocTi, BlKllTHX OCOOOfO, 51Ka 3aKOHHO KOlITPOJlfOC UfO iH<popMauilO, 

BI1XO,lJ1l.JH i3 3a3Ha4eHoro 3aKOHOLlaB'lOrO BH3Ha'lCHHjI, Bi;mOBi.QHO ,LIO YKpa'iHCbKoro 

3aKOHOllaBcTBa (jiK i 3aKOHO.QaBCTBa 6araTbOX Kpa'iH), KOMepuiuHifi TaCMHHui BJlaCTHBi TaKi 03HaKH. 

TIo-nepme, iH<popMauiJi Maf ,'liiicHY a60 1l0TeHuiiiHY KOMepuiHHY UiHHicTb BHaCJJi;WK 'ii 

HeBillOMOCTi TpeTi,! oc06aM, 

BvmOBiJHO no uid03HaKl13 4HCIa BVIO~lOcreH, wo CKJ la)JaJ{JIb KOMepuurny'] aCMHHUIO, BIlKJllOl.JalO1'1,cjl 

Ti 3 HHX, lUO He npeL\CTaBJlJIKlTh HijiKOro imepecy llml TpeTix oci6, Kcnpi HC MO)!()'Tb 6yrn BHKOpHCTaHi HHMH 

IIJl51 )lOC5Ifl-lCHH5I cBoIx uUlei1, jlKI6 HiXTO He npl1;(6aB, jlK6H BOHIl Gym! 3anponOHOBaHi LlO IlPOLlalKY, 

BllJlinCHH5I uici' 03HaKI1 jlK xapmcrcpHo'i llJllI KOMepuiHHoi TaCMHlfui iHO)li BHKJlHKaC 3anepe'lCHHJI 

B JliTeparypi, 

TaK, E. l"aBpHJlOB BBa)!(aC, WO WI 03HaKa He MOiKC i He Mac 3aCTOCOBYBaTHCJI JlK YMOBa in)! 

HaLlaHHJI npaBOBoi OXOPOHll, UiHHiCTb iiHpopMaui'i BCTaHOBJIIOCTbCH JlHWe B Xo)]i l"i BHKOpHCTaHH5I, 

Ll,o nOlJaTKY !jJaKTH4Horo BHKopHCTaHHJI UiHHicTb iH!jJopMaui'i He MOlKlIa BIl3Ha4HTli. TOMY alHop 

BBaJKac, WO UiHHicTb iHlpopMauii He MOlKC 6ym YMOBOIO Ha.uaHHjI npaBoBoi OXOPOHl16, 

5lK Tah.)', lUO 0110HY€ BHlUeBKa3aHii1 n03Huii, MO)!(Ha HaBeCTH peTCJlbHe HaYKOBC p03Me)!(YBaHHJI 

1l0TeHuii1Hol i JliHCHOI UiHlIOCTi KOMepui~iHOi TaCMHllui. IlIO npl1BOLlHTb O,A. rOpO.uOB, 

Y'leHIl1111illKpeCJ1IOC, 1U0 BJlaCHI1K ill<POPMauil (XllpomrreJIb Ta€MHHui), lIKl1H Mac i10MY OL\HOMY 

BillOMY iH<popMalliK), MOlKe lie TiJlbKH BHKOPHCTOBYBClTH l"i Y BJlaCHiii c[llepi llijlJ1bHOCTi, a i1 

1aflponOHYB3Tl1 i'l 06paHiH HHM oc06i, )JJljI 5lKo'i ui Bi,nOMOCTi OY,'lYTb cy6'CKTI1BHll HOBHMH B 3MiCTOBHOMY 

nJlaHi, TOOTO HeBi)lOMHMH. <PaKT npHll6aHHll ilHpopMauii' (piBH03HaYlfliH .uocryny llO CKJlaLlOBHX i"i 
Bi.uOMOCTCfi) lIa 3anpOnOHOBaHliX i-i BJlaCHHKOM YMOBax CBiLll.JHTb npoii lliHCHY (peaJlbHY) UiHHicTb, 

TIOTeHlliHHY KOMepuiHHY UiHHicTb iH<popMal\ill 6y.uc MaTH y pa3i i"i He3aTpe6YBaHOCTi MOlKJlHBHMH 

!la6YBa4aMIi B ;raHHii llepioiJ, l.Jacy (\lepma iH<popMaui5I) Y Cl1!IY, HaUpHKJla;l. He.10CTaTHix peKJJa~1l!l1x 

5 raSpJ-1nOS 3. K Bonpocy 06 oxpaHe KOMMepYeCKOIiI, cnY>Ke6HOIiI J-1 nJ-1YHoliI Tali1Hbl. rpalK,QaHCKO-npaSOBble 

acneKTbl II X03S1Ii1CTBO J-1 npaBO. - 2003. - NQ 5. - C. 29. 

6 rOpO/WB O.A. V1HcpopMal\J-1S1 KaK 06beKT rpalK,QaHCKJ-1X npaB II npaBOBepeHV1e. - 2001. - NQ 5. - C. 30, 
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====== rocnoaaDCbKe nDaBoTa nDouec = 129 
3YCI1Jlb BJlaCHHKa 3aK-PHTI1X BiaoMocTeil, crrpllMOBaHlfX Ha npOnaraH,llY e¢eloy Bia lXHboro 3aCTOCYBaHH5I. 

£Y,llY'lH 3inpe6YBaHOIO, iH¢opMaui51 3 p03p5l,lly noreHuiilHO uiHHolnepeil,lle B ,lliilCHO UiHHY 7• 

TIo-JlPyre, ,ll0 iH¢opMauil, lUO CKJla,llac KOMepuii1HY TaCMHHUIO, HeMac BiJlbHOro J:lOcryny Ha 

3aKoHHii1 ni).lCTaBi. .5I.KlUO Bi,llllOBi,llHa iH¢opMaui51 MO)J(e 6yrH OTpHMaHa 3aKOHHHM lJHHOM 6Y,llb­

lIKOIO 3auiKaBJleHOKl oc0601O (HanpUKJla,ll, WJllIXOM BI1ByeHH5I BiJlKPJlTIiX naHHX, aHaJli3Y 3PaJKiu 

npo)1YKui'i, lUO BHnYCKaCTbClI), BOllil KOMepuiHHOIO TaCMHIU(elO He BH3HaCTbClI. 

TIo-rpeTC, I1pJ.1HWlTIlI BJlaCHI1KOM iH¢OpMauii 3axo)liB lUana OXOpOHI1. i"i ceKpeTHoCTi. )],0 HHX 

MO)J(yrb 6yrH BiaHeceHi pi3HoMaHiTHi 3aX0)ll1 TeXHilJHoro, opraHi3auiHHoro ra IOpl1,ImlJHoro xapaKTepy, 

cnp5lMosaHi Ha Te, lUOO BWOPO)UlTH iH¢OPMauilO si)1 HecaHKuioHosaHoro ,llOcryIly rperix oci6. 

Y JliTeparypi l1i.ilKpec.TJIOCTbC5I 3HalleHHlI uicl 03HaKl1 KOMepuiHHo'j TaCMHJ.1ui. 3a CnpaBe,i(JlHBIlM 

TBep)])KCHWlM r.MaJUlweBol, lIKmO ni)lnpI1.CMCTBO He B)J(J.1BaC Bi,ll110Bi,UHI1X 3axo,llis ,LlJUI 36epe)J(eUH5I 

B TaCMHJ.1ui iH¢opMauil, mO cKJla,Uac AJUI HbOro npeL(Mer KOMepuiHHo'i TaCMHl1ui, TO y paJi i"i BI1TOKY 

(y pe3YJIbTaTi, HanpHlOIaA, npOMJ.1CJlOBOrO wnHrYHCTBa) BOHO n030aBJIlIfTbClI MO)J(JIHBOCTi 3aXI1cry 

CBOIX npaB 3 BI1KOpllCTaHWlM cneWaJJbHI1X rrpaBooxopOHHlIX 3ac06iB, IHHlIiMH CJlOBa~IH --npaBa Ha 

CY.ilOBHH ,aXI1CTs. 

3 ypaxYBaHIDIM Bl1meBKaJaHI1X 03HaK MO)J(Ha npOBeCTl1 BiJlOKpeMJleHIDI K'OMepuiHHol TacMHHui 

B0 iHWJ.1X, nOL(i6HJ.1X 3 HelO, Bl1)liB TaCMHIIUb, 30KpeMa CJI~OOBOI i oaHKiBCbKOI TaCMHl1ui. 

He 3aB)J():(11 B 3aKOHo,UaBCTBi npOBeL(eHe lliTKe p03Me~BaHWI CJl~6uBOI i KOMepuiHHo'i TaCMHI1UL 

TaK, CT. 139 rK PeD "CJlY)J(OOBa i KOMepuiHHa TaCMHI1W1" YCTaHOBJIIOC fJlI1HI1i1 npaBoBllii pe)J(I1M ,LVHl 

UI1X ,llBOX BNdB TaCMHl1Ub. UI1M nOllCHlOCTbClI Te, lUO B oaraTbox HaY"'OBI1X npaWix POCii1CbKJ.iX Yl.{CHI1X 

CJIY)J(ooBa i KOMepuiHHa TaCMHHW!. B)J(HBaIOTbClI i1 aHaJJi3YlOTbClI 5IK piBH03HalJHi nOIDITTlI. 

Pa30M 3 TI1M, 1(e5lKi YlJeHi Bi,il3HalJalOTb HeKopeKTHicTb TaKom niJlxo)1Y, Y TOMY '{I1CJli H urll 

KOMellryBaHHi IIOJlO)J(eHb rK PeD. 
Ha IXHIO )1yMKY, BI1KJlI1Ka€ CYMHiB npaBOMipHicTb nowupeHIUI YMOB OXOpOHH KOMeplli~i.Hol 

Tacl\lHl1I~i Ha CJl~oBy.l~e pi3H0IlJ1aHOBi nOIDITDI. 36epiraHIDI B TaCMtlHui CJIyAilloBol iH¢opMauii, 51K 

npaBI1JIO, He OOYMOB.neHe i"i KOMepuiilHOIO UiHHicTIO (XOlla TaKa iH¢OpMaUl5! i MO)J(e MicHrrH Bi.LlOMOCTi 

KOMept(1HHoro xapaKTepy). 3a60pmwii p03roJlOWeHIDI . PYHIYObClI Ha 3a"'OHOL(aBCTBi, HlO pcmaMeH-ryf.. 

OKpeMi c¢epl1 )1l5!JlbHOCTi. neBHi KaTeropi'il1pauiBHI1KiB TaKOI c¢epHlli5lJlbHOcri 3060B'1I3aHi 36epira.TH 

B TaCMHI1I~i Bi)lOMOCTi, )10 lIKI1X BOHI1 MalOTb ,UOC1yn Y 3B '1I3KY 3 BI1KOHYBaHOIO P060TOIO (oaHKi BCbKi 

CJIY)J(oOBui, npauiBHHKH 3B' ~I3KY, nO,ilaTKOBi iHcneKropl1, cTpaxoBi areHTH, niKapi Tomo)q. 

C:liJl nOIO)1HTlIC5I '3 YlleHHMH, 1110 p03pi3WllOTb KOMepuiHHY Ta CJlY)J(60sy TaCMHHUIO. YMOBLHO 

JaXHcry KOMepuiilHol raCMHl1ui C npl1HHlITTlI Bcix Heooxi):(HItX 3aXOlliB ,llJl51 36epiraHH5I i'i 

KOHCpi):(eHuiHHocri. KOMep1liilHa UiHHicTb iH¢OPMaui'j BH3Hal.{aCTbC5I Ha P03CYA i"i BJlaCHHKa. TaKY 

UiliHiCTh MO)J(y'Tb lIpeJ]CTaBJIlITH, 10KpeMa, 3HaHIDI, npaKTHllHI1H HOCBi.Ll ¢axiBuiB, lilO 3aCTocoBYIOTbOI 

B piJHHX c¢epax llimJpl1€MHHl(bKOi .Lli5lJlbHocn: BHp0611I1UTBi, TopriBni. ynpaBJliHHl ¢ipMO!{l. 

MapKeTHHry TOlliO. 3aKOHOM a60 HOpMaTlIBHHM npaBOBHM aKTOM MO)J(YTb OYTI1 BCTaHOBJleui 

06Me)J(eHWI Ha BillHeceHHlI neBHol iH¢OpMauii)10 KOMepl(iHHol TaCt-.HlHui. 30epiraHIDI )J( y raCMIH1ui 

CJlY)J(60Bol iH¢opMauil He 3aB)J()1H 1l0B'5I3aHe 3 i"i KOMepuiHHOIO UiHHicTlO .uJl51 rOCnOL(aplOlOlloro 

cy6' ('Kia, TOMY mo BOHa B3arani MO)J(e OYTli BiilCYTIDI. HellpIlllYCTI1MiCTb p03rOJlOWeHH5I CJlY)J(oOBoi 

iH¢Or~lauil BI13Ha' laCTbC5I Haca~Hlepe)l HopMaMH llJ.1HHOrO 'JaKOHOllaBCTBa 10 . 

7 ManblweBa r. KOMMepyeCKaR Ta~Ha B 3epKane 3aKOHa II npaBO f1 3KOHOMI1Ka. - 1999. - NQ 10. - C. 77. 

8 KOMMeHTapf1~ K rpa>KAaHCKOMY KOAeKCY POCCf1~CKO~ ¢eAepal.\f1f1, yaCTI1 nepBO~ (nOCTaTei-iHbl~). - M. 

fOpf1Al1yeCKafl qmpMa KOHTPAKT: VlH¢PA-M, 1997. - C. 21. 


9 TaM )!(e. - C. 290-291. 


10 npeAnpHHI1MaTenbCKoe npaBO POCCI1~CKO~ ¢eAepal..\HH 10TB. peA. E.n. ry6HH, n.r. naxHo. - M.: fOpl1cTb, 

2004. - C. 503-504. 
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LlHCI\)'ciHHIL'v! TaKO)K C lliITdHlUI npo CnifHlillHOllleHID! KOMepuiillio"i TaCMWmi i 6aHKiBcbK'01 TaCMHrllli. 

3rWHO i3 CT. 60 3aKoHY YKpai'HH "TIpo oaHKH i 6aHKiBcbKY ,nUIJlbHicTb" oaHKiBcbKOlO TaCMHl1uelO 

C iHCPOPMaui5! mo,no ni5!flbHOCTi Ta cpiHaHcoBoro CTaHY KJlicHTa, 5!Ka CTaJIa Bi,noMa 6aHKY B np0l.\eci 

o6CJIyroBYBaHwi KJIiCHTa Ta B3aCMOBi,UHOCHH 3 HHM '1H rpeTiM oco6aM npH HanaHHi nocJ1yr 6aHKY i 

P03J'OJlOllleHfUI 51 Ko'i MO)Ke 3aBJlaTH MaTepJa,lbHOI '1H MOpaJlbHOI lllKOllH. 

IHKOJIH BBa)KalOTb 6aHKiBcbKY TaCMHIIUIO pi3HOBHnoM KOMepuii1HOi' TacMHHui II a60 TaKO)K i 
CJlY)K60BOI TaCMHHl.\i I2 . 

OilHaK 6inblll p03nOBCIOJ1)KeHOlO C IlpoTHJIe)KHa n03l1UUI. Ha nYMKY B.B. CKH6l1UbKOro, He MO)KHa 

norOnHTHCb i3 TiM. lilO no KOMepl.\iHHol TaCl\lHlIui MO)KHa BinHeCTH i 6aHKiBCbl\)' TaCMHmllO, 5IK i 3 TiM, 

mo BOBa C pi3HOBHnOM KOMepuiHHol TaCMHllUi. naHKiBCbKa TaCMHlIl.\5I C Iloxi,nHOIO Bi;l KOMepuiiiHO'i 

TaCMHHui BKna,UHHKiB i MO)Ke 6yrH HmBaHa KOMepuiHHOIO JlI1111e LUOnO CBoix onepauiH3 BHeCKaMH Ta 

paxYHKaMH IJ LB. €pllloBa i T.M. IBaHoBa BBa)KaIOTh, mo 6aHKiBCbKY TaCMHHUIO He CJIi)] BBa)l(aTH 

phHOBH)]OM KOMeplliHHO'j TaCMHHui, oCKiflhKH B TaKO! KOHcpLTJelluiiiHo"i iHq)OPMaIlii pi3HHH lIpaBOBHH 

pe)KHM BI13Ha'leHH5! 3Micry i nOCIynyl4. He3BaiKalO'IH Ha Ha51BHicTb CXOiKOCTi 6aHKiBcbKOi TaCMHHlli 1 

iHlllHMH i'i Bl1lla~m, E. KapMallOB BBa)KaC, iliO BOHa C caMocTii'IHI1M RH;.rO~1 TaCMHHl.\ii'. 

CJIill lIOro)]HTHC5! 3 nyMl\'OlO n. TonanoBol, LUO 6aHKiBCbKa Ta l\'OMepuiJlHa TaCMHI1l(5! C caMoCTlliHl1MH 

npaBOBHMH K<freropUIMH, lilO MalOTb OnHaKOBO Ba)I(JIHBe cycniJIbHe 3Ha'leHH5!, UpH'IOMy iHcpopMaui5!, 

mo ClGlanaC KOMepuii1HY TaCMHI11110 cy6'cna rocnonapKlBaHH5!, MOiKe CTaTH Bi,llOMOIO CJIy~OBlI)!M 

6aHKY R npoueci 06CJIYTOBYBamuI. Y TaKOMY BHna)]KY BOHa orpl1MaC peiKl1M 6aHKiBCbKO'i TaCMHl1ui '". 

TOMY cnp,l!leJl)UlBHM BBa)KaCMO TBep)]iKeHfUI, WO p03MeiKYBaHfUI 3aKOHo,UaBueM pe)KHMiB 6aHKiBcbKOl 

i KOMepl.\iHHo'i TaCMHMl.\i Ui)1KOM rrori'fHo, TOMY LUO l\'OiKHHH3 HHX 3aXI1LUaC pi3HHH 06'CKT iH<tlOpMalJ,ii:: 

pe)KmlOM 6aHKiBcbKOi' TaCMHl1ui llXOPOfUICTbC5I KOHCPi.neHuiHlIa iHCPOp:\1aui>l, WO TOpKafTbC5I iHTepeciB 

KJIicH1iR OaHKY, TO)]i 5!K KOMepuilfHa TaCMHI1LlJl. HacaMnepeJ. 1C1XHLUac iHTepecH caMoro 6aHKYll. 

Y pe3YJ1bTari npoBeneHoro ,llOCrriiliKeHfUI MOiKHa niHTH TaKHX BHCHOBKiB. 

lOPH.L\I1'1HO 3Ha'll1MHMH 03HaKaMH, Heo6xillHI1MH i nOCT<ffHiMH )]J15! BIl3HaHH5! iHcpopMalJ,i'i 

KOMepui(:fHOlO TaOIHlluelO cy6'cKra rocnOnapf{)BaHH5!, c 1) niHcHa a60 llOTeHl.\iHHCl KOMepuil1Ha 

UiHHicTb, BI1KJHIKaHa HeBinoMiCTIO 3Micry ifl(POPMaUjIll'CTiM oco6a~L 2) Bi,llcYTllicTb BirrbHoro 

)]ocrylly no iHrpOpMaui'i Ha 3aKOHHHX ilO TOro nincTaBax; 3) Ha5!BHicTb 3axoniB, I1pIlHH51THX cy6' CKTOM 

roCnO,llaplOBaHH5! - BrraClIl1KOM iHCPOpMaui'i ,llO OXOpOHI1 'ii ceKpemocTi. 

Ke'\lepuiHHY TafMHI1lJ,K) CHi;[ Bi,llMe)KOBYBaTH Bi)] CJ1YiKOOBOl i 6aHKiBcbKol TacMHHui. IHUHl MI1 

CJIOllaMIL KOMepuiHHCl TaCMHI1U5! He BKJ1IO'IaC CJ!y')!(60BY i 6aHKiBCbKY TaCMHHUIO. BOlm \1aC BrracrImi 

TiJIbKH"iH OC06J1.1iBOCTi, WO 03HaQaC BI13HaHH5! {i caMOCTiHHI1M BHi10M TaCMtlHui. 

CmammH peKoMeHIJo6aHa do rJp}'KY Kcuperlpmo nionpuCAfHU/1bKO':O 

fila Ko.ltepI1iiIlW,oO npa6a OoecbKoi' HUljioIW.lbIlOi' IOPUOIl'1I101 !lKUOe.l1ii' 

(npomoKoR A~ Ii fill) 24 mpwiHH 21104 PO")) 
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