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PLJIOCODPIA ITPABA Y TBOPYOCTI IBAHA ®PAHKA:
IOCHATYPAJII3M VS ITIO3UTUBI3M

Mapis Bparaciok

JIvgiscoruil Hayionanvruil ynigepcumem imeni leana @panxa,
JIveis, syn. Yuisecumemcoka, 1
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V¥ crarti BUCBiITIEHO ¢inocodchKo-paBoBi norsian [Bana dpanka. AKIICHTOBAaHO Ha
MPUPOTHO-NPABOBUX MO AaX MuciauTes. O6rpyHTOBaHO ifeto, mo IBan OpaHko, He3BaXKAI0UN
Ha 3aCIULIS MO3MTUBI3MY B TOTOYACHOMY COIiaibHO-(iI0cO()CHKOMY 3HAHHI 3arajoMm i B
MPaBO3HABCTBI 30KpeMa, 3aCBITYMB BIpHICTh YKPAiHCHKIH T'yMaHICTHUHII MPUPOTHO-TIPABOBii
TpajauIii, B OCHOBY SIKO1 IMOKJIaJICHO 3arajibHOMIONCHKI HiHHOCTI. [TokaszaHo 1. dpanka sk mmuboKoro
(inocoda mpasa, sKuii 3acobaMu XyA0)KHBO-00pa3HOT0 MHUCJIEHHS BUCTYIIUB MIPOTH TOTAJIEHOTO
MOPYIICHHS IPaB YKPAiHIliB B yMOBaX iMIEPCHKOi AIHCHOCTI.

B ocHoBi ykpaiHChKOi mpaBoBOi Tpaaumii MOKIAIEHO 11€0 MPUPOJHOTO MpaBa SK
CYKYITHOCTI 3arajlbHOO00B’ I3KOBUX MPUHIINIIIB, [0 BUPAXKAIOTh (PyHAAMEHTAIbHI 3B’ SI3KH Oy TTH,
IO BiAMOBINAIOTH iHTEpecaM Ta MOTpedaM JIOIUHM 1 € IEPBUHHUMH CTOCOBHO JEP’KaBHOTO,
IO3UTHBHOTO IIpaBa. IIpaBo OroJOMIEHO HEBiMUYKYBAHHM, OCKIIBKH € IPUPOIHEM. Moro
TpakTyroTh K 3akoH [Ipuponu, 3akon JKXuTTd, sSKuil MOpyLIyBaTH HEHOPUITYyCTHMO, 00 1€
3yMOBHTb pyHHAIlif0 3acaja OyTTs K Hamii, HApoay, Tak 1 OKpeMilHiX mroxel. CepreBHHOO
IOCHATYPaJiCTUYHOT TPagulii € 3arajJbHONIOACHKI LIHHOCTI: KUTTS, JIIOAWHA 3 i1 TigHICTIO,
YEeCTIO, CIIPaBeAINBICTh, cBOOOA, PIBHICT Cy0 €KTIB MpaBa, 100po, CIiIbHE O1aro, iCTHHA,
TIOOPOCOBICHICTB, SIKi, Ha TPOTHUBArY JIETICTCHKIM Tpaxumii Ta i HiHHOCTSIM — JepkaBi, 3aKOHOBI,
MOKapaHHIO, NOPAAKY, AUCHMILUIIHI, BiAMOBITaNbHOCTI, MAalOTh MOTYXKHUI T'yMaHiCTUYHHI
MOTEHIIaI.

Ykpainmi 3yminn 30epertu i pO3BUHYTH Y HOBUX 1HIYCTpiai3oBaHO-ypOaHI30BaHMX YMOBaX
HalliOHAJIBHY IPUPOJHO-NIPABOBY TPAIMLIIO, IPABOBI CEHCH Ta LIHHOCTI: CIIPaBEIUBICTh-IIPaBY,
cB0OOMY (B YKpaiHCBKill iHTepIIpeTamii — «BOJI0»), HE3aJIEKHICTh, PIBHICTD, BiAIOBIAaIbHICTD
Ta 00O0B’SI3KM Iepe/l POAUHOIO, TPOMAZIOI0 Ta CBOIM HApOIOM; YHIKaJbHI (HOpMH MPaBOBOTO
JKUTTS — 3BUYAl Ta TPpajauIii, IpaBOBY CBIIOMICTb, JUISl SIKMX XapaKTEPHIMH € BHCOKE 3HAYCHHS
JIIOICHKO1 0COOUCTOCTI SIK IIEHTPAIBHOTO €JIEMEHTa IIPaBOBOi PeaIbHOCTI.

‘YKkpailHChKa JIFOANHA, il iCHYBaHHS B IPUPOIHO-CLITHCEKOMY Ta YpOaHi30BaHOMY CEpEIOBHUIIAX,
il BHYTpILIHIH CBIT, 11 ZOJISI HOCTIHHO B 1O 30py MHUCAHTENS. BiH 1yxe no0Ope BiAdyBae JI0AUHY,
il MPUPOJIHY CyTh, HOTO repoi CrIiB3ByUHi 3 IPUPOIOIO, BOHK Cepef Hei, 3 Hero. Momy BracTuBe
mOMHHEE po3yMiHHA Toro, o Jltonuna, [Ipupona, Kocmoc i )Kutts B3aemonos’s3aHi, o me
MOHSTTS OJHOTO MOPSIAKY. BiH «3aKopiHIoe» JNIOAUHY B HPHPOJi, HaAa€ JIIOACBKOMY CTaTycy
onHiel 3 popm OyTTA, 110 HAWTICHIIIE [TOB’A3aHa 3 IHITUMH TAKUMH (popMaMu: Halli€r0, HAPOIOM,
COIiadbHUMH Tpynamu. 3BepHeHHs [.DpaHKa 10 CETIHCHKOI KyNbTypH, CEISTHCHKOTO CIIOCO0Y
JKUTTS, MOOYTY, SKi CHIBICHYIOTH MOPSAI 3 MPHPOIAOI0, CEpel MPUPOIH, B MPUPOAL, MOIIYK
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cepen CelsiH CBOIX repoiB JIAloTh MUCIHTEICBI MOXIIHBICTD BiIOOpa3sHTH B XyHOXKHIH (opmi
OPraHivHICTh YKPaiHCHKOTO CEJISTHCTBA, €HICTh, TAPMOHIIO JIIOAWHH 1 IPUPOJIH, 110 € OJHIEIO 13
XapaKTepHUX 0COONMBOCTEH yKPaTHCHKOI CBITOIVISIHOT TapaIiurMH.

OpankoBi morasagu Oynu anbTepHATHBOIO JIETiICTCHKOMY MOITISIAY Ha MpaBo, KUK
OTOTOXXHIOBAB MPABO 13 3aKOHOM, LII0 CTBEPKYBAB JeP>KaBHO-BIaHY BCEI03BOJICHICTh, HE POOUB
PI3HHUII MXK TPaBOBUM 3aKOHOM 1 HETIPABOBHM, TPAKTYBAB MIPABOCBIIOMICTb K 3aKOHOCBIIOMICTb,
MEPETBOPIOBAB JIIOAMHY 13 Cy0’€KTa mpaBa Juile Ha 00’ €KT 3aKOHHULBKOTO BIUIMBY AEP>KaBU
tomo. [.dpanko 3amepedyBaB NepKABOLEHTPU3M Y MpaBi, TOMYy L€ HE MOUISIN TOTOYACHI
ABTOPUTETH BiJl IOPUCTIPYACHIIII.

®inocod) TaKo MHIEHO IPUAHBIABCS 10 IPABOBOTO KUTTS YKPaiHIiB. Moro crinkyBanHs
3 YKpaiHCbKUMU NIPaBHUKAMH, aJBOKAaTaMH, IMTMOOKe 3HAHHS TOr04acHOi MPaBoOBOi PeabHOCTI
yKpaiHLiB Ta ABCTpO-YTopchKoi iMIepii Aajiau miJcTaBU MUCIHTENEBI MPABAUBO BiTOOPa3UTH
ToroyacHy odiliiiHy MpaBOBYy CHCTEMY, HAPOJHY MPABOBY TPAIHILIIO, i, II0 HAHBAXKIHBIIIE —
yKpaiHChKY JIOAMHY, K4 OMHHMIIACS B yMOBAaX aBCTPO-YTOPCHKOTO IEP>KAaBOLEHTPU3MY 1
TOTaJIBHOTO Oe3mpaB’sl.

Knrwouoei cnosa: npaso, IpaBoBa CBiIOMICTb, IPUPOIHE MPABO, IPUPOIHI IPaBa HAPOLY,
3aKOHOJABCTBO, Cy/I0BA CUCTEMA, CyAOUMHCTBO.

TBopuicTs [Bana @panka qae 3Mory MoOaYUTH HOTO SIK ITHOOKOTO (hiocoda mpasa,
JOCIIINTHA HOTO MOTISAN HA HU3KY MPaBOBHX SBUIIL. Lleil BayknmuBHii paKypc TBOPYOCTI
MUCITUTEINA TOTPeOy€e TOCIIHKEHHS, OCKUTBKHY € MaJIo BUCBITIeHUM. A mie gyacto |.dpanka
TPaKTYIOTh SIK MIPECTaBHUKA CaMe MO3UTHBICTCHKOTO HANPSAMY, IO € aIbTepPHATHUBHUM
JIOMUHOIIEHTPUYHOMY TYMaHICTUYHOMY TIPUPOJHO-TIPaBOBOMY. Take JOCIiKeHHS TacTh
3Mory nokazaru [.{dpaHka K MUCITUTENs, KOTPHUI MPU BCid HOTO MPUXUIHHOCTI 0
HayKH K BTUICHHS PalliONeHTPU3MY, HE JaB TO3UTHBI3MY MOTIIMHYTH ce0e TOTaIbHO i
3QJIMIIMBCA B PYCIi YKPaiHCHKOI MPUPOIHO-TIPABOBOI TPAIUIIil.

Y TBOPUYOCTI MUCITHTENSI MOJKHA IIPOCTEKUTH OCMUCIIEHHS HUM i71e1 BEpXOBEHCTBA
MpaBa, MPUPOTHOTO MPaBa, HOro CMUCIIB Ta 3HAUY€Hb, IPaB JIIOAWHU Ta HAPOAY, HaIlil,
imei 6opoTHOM 3a MpaBo, iAC0 CIIPABETMBOTO CYAY TOMIO. J[0 IbOTO BUMipy TBOPUOCTI
(hinocoda yBara ykpaiHChKHX JTOCIIAHUKIB OKH IO OyITa TOBOJII CKPOMHOIO, TOMY [BaH
®panko 3aranom Majnosimomuii sk (imocod mpasa. Cepen ykpaiHCHKHX JTOCIITHUKIB
OKpPEMHUX acHeKkTiB Horo ¢imocodchKko-MpaBOBUX MOTIAIB Ha YBary 3aciyrOBYIOTh
JocTimkeHHsT TakuxX HaykoBIiB sk: O.ArosH, C.CimBka, H.IlaBmycis, ®@.1lyamxeHko,
T.Augpocrok Ta iH.

I. ®pankoBa noba — moba BiAUYTHOI KpH3W YKPAIHCHKOi 3BHYA€BO-MIPABOBOI
KyJBTYpH, €110Xa CTaHOBIIEHHS KYJIBTYPH KUTBKOCTI, IO BXKE OXOmuia 3axigHy €Bporry,
B TAJTMIIFKOMY Kpai, eroxa TpaHcopmallii yKpaiHChKOTO ITPABOBOTO YKUTTSI, CTAHOBIEHHS
JIOMUHA PUHKOBOTO TUITY 1 KPU3HU JIFOMUHY 3BUMa€BOTO YCTPOIO, KO TPAAHIIIHHI MOZeIi
MIPaBOBOI OBEIIHKK OaHKPYTYBAJIH, a I JIFOMHA 3MYTIIeHa Oy1aaJanToByBaTHCAI0 YMOB
MICBKOI iHAyCTpiamizarii.

B ymoBax cTaHOBIEHHS PUHKOBHUX BIHOCHH HA TaJHIBKIH 3eMJi JOKOPIHHO
3MIHIOETHCSI CTOCIO KUTTSA TAJIHUIBKOI JTIOAWHH, i1 BHYTpimHbOTO CcBiTy. O. ATOSH
aKIeHTye, mo Kirerp XIX —nodarky XX CT. CympoBOIKYBaBCs AKiCHOIO TpaHC(opMaIli€ro
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MPaBOCBIIOMOCTI yKpaiHiiB. BinOyBaBcs «moporoBuil IuBLTI3aifHNN TIepexif Bix 6e3
MIPaBOCBIIOMOTO CTaHy [0 BIIHOCHO CBIJIOMOTO: Bijl CTaHy TPaIUIIHO-IHPAHTUIHLHOTO
70 cpoOM HaJO0COOMCTOrO COIIANBHOIO BU3BOJEHHS...» [2, c. 28]. IBan ®dpanko
MPUIUBISETHCS 0 HAPOJHOTO MPABOBOTO XKHUTTS B TOW Yac, KOJMU odiliiiHa npaBosa
HayKa, B AKill JOMIHyBaB IIO3UTHBI3M, A0 HHOTO Oyina 6aiimysxor0. CydacHUKOM MUCITUTENS
OyB QyHIaTOp LIKOIH <«OKUBOTO mpaBa» €.Epiix, skui, npairoroun B UepHiBelbKOMY
YHIBEPCUTETI, HAMAraBcsi IPUBEPHYTH yBary HayKOBI[iB Ta TPOMAaJICEKOCTI 10 HAPOTHUX
MPaBOBUX 3BUYAIB, MPHUPOIHO-TIPABOBOI CBIIOMOCTI, KOPIIOPATUBHOTO IIPaBa, BILTUBY Ha
TIPABOBY PEaIbHICTh COIANEHON0 YNHHUKA TOLIO. MI0ro nortsiau 6yiy aasTepHATHBHAME
JIETICTCHKOMY TIOIIISITY Ha MIPaBo, SIKUI OTOTOKHIOBAB IPABO 13 3aKOHOM, III0 CTBEP/’KyBaB
JepKaBHO-BIAHY BCEIO3BOJIEHICTh, HE POOHWB PI3HUIN MK MPABOBUM 3aKOHOM 1
HEIPaBOBHUM, TPAKTyBaB IIPABOCBIOMICTb SIK 3aKOHOCBIIOMICTb, IIEPETBOPIOBAB JIFOINHY
13 cy0’eKkTa mpaBa JuIIe Ha 00’ €KT 3aKOHHHUIIBKOTO BIUIMBY AepaBH Tomo. [.dpaHko
3arepedyBaB ACPKABOICHTPU3M y IIPaBi, TOMY HOTO MOTIISIIA TOTOYACHI aBTOPUTETH Bi
IOpUCTIPYAEHIIT He monisuu [3].

MucnuTens mparHyB IMOKa3aTH, IO YKpaiHChKa MpaBOBa KyJIbTypa HE € MEHII
BapTICHOIO TMOPIBHAHO 3 IHIIMMH HANiOHAJbHUMH IMPABOBHUMHU KyIbTypamu. Y
Hil 30epeXeHO0 1 PO3BMHYTO y HOBHX IHAYCTpialli30BaHO-ypOaHI30BAHUX YMOBax
HaIlOHAIBHY IPUPOIHO-TTPABOBY TPAIHUIIIIO, IIPABOBI CEHCH Ta IIIHHOCTI: CIIPaBEIJINBICTh-
npaeiy, cBobomy (B YKpaiHCBKIiil iHTepIIpeTallii — «BOJII0»), HE3AIEKHICTh, PIBHICTD,
BI/IMOBIIANIbHICTh Ta 00OB’S3KH Iepe] POJUHOI0, TPOMAJIOI0 Ta CBOIM HAapOJOM;
VHIKaJIbHI ()OPMH TIPABOBOTO JKUTTA — 3BHYAl Ta TPaJUIlii, TPaBOBY CBIJIOMICTh, JUIS
SIKUX XapaKTEPHUMH € BHCOKE 3HAUEHHS JIFOACHKOI OCOOMCTOCTI SIK OCHOBHOTO HOCIS
(cy0’exta) mpas [1; 2; 4].

YKpalHIsIM BiKaMH JJOBOIUIIOCS TBOPUTH HEODIIIHHY IPHPOITHO-IIPABOBY PEATBHICT
nopsiz i3 uyxor odiniiiHo. [IpoTe TpuBanuii 4ac B CHITy JOMiHyBaHHS B ODiIliitHiN
IOpUCTIpyAEHII] 3aKOHHUIBKOI (JIETICTChKOi) NOKTPHHH, fKa I'PyYHTOBaHA Ha imel
a0COIOTHOI ICTHHHOCTI MTO3UTHUBHOTO (ZIep>KaBHOTO) MpaBa, 11032 yBarolo Cy4acHUX
HAyKOBI[IB 3aHIIaNUC HeoiliiHi, TOOTO He olepkaBiieHl GOpMHU TpaBa, 3BHYAEBE
MpaBo, JA0TOBIpPHE, KOPIIOpaTUBHE TOM0. Makke He JOCIIPKEHO Mpo0ieMy ICHYBaHHS
napaneiabHO 70 OQiliHOT TPaBOBOI CHCTEMH HalliOHAJIHLHY [TPABOBY CUCTEMY HEO(DIIlilHY,
a BOHA X iCHyBaJIa BIKAMH B OKYTIOBaHIH 4y>KUHISIMA YKpaiHi. YKpaiHChKa IPUPOAHO-
MpaBOBa TPAAHMLIIS Ma€ MOHAJ TUCSYOINITHIO icTOpito. BoHa IpyHTOBaHA HAa IPUHITUIIAX,
10 3aKPITLIIOIOTH 3araIbHONIONCHKI IIIHHOCTI, 0€3 SKUX MOBHOIIHHE JIFOJICHKE KUTTS
Hemoxxiuge [11; 12 ]. He3akaroun Ha JOBrOTPHUBAILY KOJIOHIAIBHY 3aJI€KHICTh, YKPAiHII
3yMin 30eperTd i pO3BHHYTH Ti 0a30Bi 3aca Iy CBOTO MPABOBOTO OYTTS, SIKi TAJIH IM 3MOTY
€IMHAM OPTaHI30BaHUM 3arajioM i3 BIIACHOIO YHIKAJILHOIO 1CHTHIHICTIO.

TsrmicTe y IpaBOBOMY PO3BHTKY YKpPaiHCHKOTO Hapomy, HOTO MPaBOBOiI TPaguLil
HAyKOBIIl IIOB’SI3yIOTh MEPEAyCiM 13 HEMEPEepPBHICTIO T€HE3W 3BUYAEBOTO TpPaBa, SKe,
«y pi3HI Mepioan CBOTO PO3BUTKY, 30€piraio B CBOIH OCHOBI TOW CTEPEOTHI IIPABOBOL
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MOBEIIHKY (3acaay MOBEAIHKM 0coOH y ciM’1, TpoMai, CyCIIbCTBI Ta AeprKaBi), SIKUH,
TI0 CyTi, 3aJIMIIaBCA HE3MIHHIM YIPOJOBXK Apyroi mosoBuHU X VII Ta BChOro HacTYImHOTO
nepiony ax a0 kiang 20-x pokiB XX cT.» [4, c. 167]. HaykoBIli HaroIomIyIoTs, 110 came
peaNbHUI IPaBOTIOPSIOK, IKUN ICHY€ y HAPOAHOMY XXHUTTi, HAUTIOMITHIIIE BIUITMBAE HA
BCIO TIPAaBOBY iCTOPII0 HAPOIY, OCKIIBKU CaMe B Hil, Y KIHIIEBOMY MiJICYMKY, GOpMy€eThCst
€THOIIPaBOBHI CTEPEOTHUIT TIOBEIHKH, SIKHH CTAaHOBUTH CYTHICTH MPABOBOI CHCTEMH 1
BH3Hauae i po3BUTOK» [2; 4, ¢. 157-158].

IBan ®paHKo po3BHUBAE Y XyN0KHBO-00pa3Hii (HopMmi BUEHHS PO MPUPOJIHI MTpaBa
nroauHU Ta Hapoxy. Lii mpoOiemi BiH MpHCBAYyE HU3KY CBOIX HAMIIIKABIlIMX TBOPIB.
Moro cBitorns GyKBaibHO MPOHU3AHHIT MPHPOTHO-TIPABOBHMH OIS IAMH.

Bin «3akopiHioe» JTIOMUHY B IPUPOJ, HANA€ JTIOACHKOMY CTaTyCy OfHiel 3 hopm
OyTTs, 110 HAWTICHIIIE MOB’sI3aHa 3 IHIIMMHU TaKUMHU (HOpPMaMHK: HAI[i€l0, HAPOIOM,
COIliaJJbHUMU TpynaMu. MHUCIUTENns Tyke n100pe BiAdyBae JIOAWHY, ii MPUPOIHY
cyTh. oMy BiacTuBe rmbuHHE po3yminns Toro, mo Jroauna, Ilpupona, Kocmoc i
JKutTs B3a€MOMOB’s13aHi, 110 1€ MOHATT omHOTO mopsaaky. Sk iy T. Illeuenka, Hamist
JUTSL HOTO TEX € (hOPMOIO KOCMIYHOTO OyTTs, SIKa MOB’A3Y€E JIIOANUHY 3 JIIOACTBOM 1, SIK 1
Oy/b-sika iHIIa opma KUBOTO, BOHA Ma€ MpaBo OyTH, )KHUTH, po3BuBatucs [8; 11; 13 ].
[.®panKo € MOMUHOIO, sKa BUpOCcia, chopMyBajachk, CTBepAnia cede K HallioHaTbHAN
MHUCIIUTEIb, SIKHI YBIOpaB y ceOe B yciii MOBHOTI Kparli 3700yTKH KyJIbTYpU CBOTO
Hapozxy, HOro icTOpii, MEHTAIBHOCTI, ¥ TiM YHCHi 1 mpaBoBoi. B ocHOBI mi€i Tpagumil
JEKHUTD i7ies] TPUPOIHOTO IMpaBa SIK CyKyIMHOCTI 3arajJbHO000B’ I3KOBUX MPUHIUIIIB,
IO BHUpaxaioTh (yHAaMEeHTaJIbHI 3B’SI3KM OyTTs, IIO BiAMOBINAIOTH iHTEpEcaM Ta
norpedaM JIIOMHM 1 € IEPBUHHAMHU CTOCOBHO JI€P>KaBHOTO, IIOZUTUBHOTO mpasa. [IpaBo
OTOJIONIEHO HEBIMYY)KYBaHHUM, OCKIJIBKH € IPUPOTHUM. BOHO TpakTyeThCs sIK 3aKoH
[Ipupomu, 3axon JKutts, SKUH MOPYIIyBaTH HEMPUITYCTUMO, OO0 1€ 3yMOBUTH pyHHAIIIIO
3acan OyTTs 4K Hamii, Hapoxay, Tak 1 okpemimHix mogeit [10; 12; 13]. CepueBnHoro
FOCHATYPAITICTHYHOI TPAWIIi € 3araTbHONIOACHKI IIHHOCTI: JKUATTSI, JIFOAWHA 3 11 T1THICTIO,
YECTIO, CIPaBEIMBICTh, CBOOOA, PIBHICTh Cy0’€KTIB mpaBa, 100po, CrijibHE Oyaro,
ictuHa, ToOpocoBicHICTE Totmo [13; 15; 16], siKi, Ha TPOTUBATY JIETiICTCHKIi TpaauIlii Ta
il IIHHOCTSM: JAepKaBi, 3aKOHOBI, TOKAPAHHIO, TIOPSIKY, TUCIIUTLIIHI, BiIIOBIJAIEHOCTI,
MalOTh MOTY>KHUH TYMaHICTUYHAN TTOTEHITial.

3 ocymom craBuscs . @panko 110 Oy/ib-skuX GopM HACHITLCTBA YH TO HAJT JTFOAHHOIO,
9y HaJ Harliero. Bid mucas, mo Tam, Ie «CBaBULISI € OCHOBOIO 3aKOHY, HEMAE Hi 3aKOHY,
Hi BOJIi, HEMae€ 3a0e3eueHHs MPUMITUBHHUX IpaB JTIOAMHA. HemMae Mex HaCHIIbCTBY PH
Takii cucteMi» [9, T.3, ¢.103]. Taka mo3wuiis 1a€ miACTaBH CTBEPIKYBATH, ITI0 MUCITUTEIH
OyB IPUXIIIFHUKOM BEPXOBEHCTBA ITPaBa SIK aTbTEPHATHBH Oy/b-sIKOMY HaCHILTIO. [1eamom
1. ®panxka Oyima qeMoKpaTHdIHA JepKaBa, B sKil maHyBaya O collianbHa CIIPaBeAJINBICTh
Ta IIpaBoBa piBHICTS [7; 8].

IBan ®panko MaB YMMaNUil TOCBiJ CIIIKYBaHHA 3 IOPUAWYHIMH yCTAHOBaMH Ta
icapcheKoro 0ropokpariero. Lle crinkyBaHHS 3 yKpaiHChKUMH PAaBHUKAMH, a/IBOKaTaMH,



M. Bpamactok
ISSN 20786999. Bicuuk JIsBiBchkoro yHiBepcutety. Cepist inocoderki Hayku. 2019. Bumyck 21 83

rUOO0Ke 3HAHHS TOTOYACHOI IMPaBOBOi peabHOCTI YKpaiHIiB Ta ABCTpPO-YTOpChKOT
iMIepii JO3BOJIMIN MUCIIMTENIO MPABIUBO B1IOOpa3UuTH TOrodacHy o(ililiHy MpaBOBY
CHCTEMY, HapOJIHY NPaBOBY TPAAMIIIIO, 1, 0 HANBAKIMBIIIE — YKPATHCHKY JIOIHMHY, SIKa
OTIMHMJIACS B yMOBaX aBCTPO-YTOPCHKOTO AP KaBOIEHTPU3MY 1 TOTAIBHOTO Oe3MpaB’sl.

IToBicth «IlepexpecHi cTexkm» 94U He HalKparte Bimoopaxae OpaHKoBi TPHUPOITHO-
MPaBOBi NOMISAH. Y 1M1 MTOBICTi 300pa)keHO KOHQIIIKT MiXK Cy4aCHHM THUIIOM MOJIO/IOTO
YKpaTHCHKOTO MpaBHUKA Ta KOHCEPBATHBHUM CEPENOBHINEM AepPKaBHOI OrOpokparii. A
SIKIIIO TOYHIIIIE — 11€ KOHMIIIKT IBOX CBITONISAIIB: IPUPOIHO-IIPABOBOTO, TYMaHICTUIHOTO,
o Woro BTiMoe afaBokar PadanoBuy, Ta 3aKOHHHIILKOTO, JIEPKABOICHTPHUYHOTO, IO
MIPUHMKYE 3aC000M 3aKOHY JIFOAMHY Ta i1 HeBiAIyKyBaHi rpasa. L{e koHmiKTIpuHIUIIB
MPUPOIHOTO TIpaBa, IO 3aKPIIUTIOBAIN 3araJbHONIOACHKI IIHHOCTI, Ta HOPM 3aKOHIB
OKYTIAIifHOI aliCTPO-yTOPCHKOI BIAIH, SKi TOTAIBHO MOPYIIYBAJIN MpaBa yYKpPaiHCHKOT
JIIOMVHY Ta Hapoy 3aranoM. He MeHII 1ikaBUMH B IIbOMY TIJIaHi € 1 Taki TBOpH SIK «bopucias
cMmieThesy, «YKpaaeHe macTs» Ta iH.Lle po3noBiab mpo ToTampHeOe3npaB’s YKpaiHINB B
YMOBax IMITEPCHKOI AIHCHOCTI.

Mu HEe MOXEMO IIIJIKOM IOTOAWUTHCS 13 TBEp/KeHHsM, 1mo I. dpaHko «OyB
MpUOIYHUKOM 1J1el PO Te, M0 MONITHYHI IHCTUTYTH, MOJITHKA 1 TIPABO BHIUIMBAIOTH 3
€KOHOMIYHHX BIJTHOCHH, SIKI TAHYIOTh Y CYCIUIBCTBI. BiTHOCHO IIOTO BiH 3ayBa)kyBas,
10 IMBUIBHE MPaBO, a AESKOI0 MipOI0 i KpUMiHAJIbHE, 0a3yIOThCS HA iCHYIOUOMY
comiaibHOMY yCTpoi» [8, c. 199]. Take TpakTyBaHHS PpaHKOBHX IPABOBHX IMOTIISIIB
POOUTH Oro MapKCHCTOM, SIKMM BiH HACHpaBAi He OyB, OCKIIBKH ITOKa3ye, 110 MPaBo €
TTOX1THAM BiJl EKOHOMIYHOTO JIeTepMiHi3MYy. B TiM To i pid, 1110 @paHKo HE MOALISIB TAKOTO
MOTIISIAY Ha MIPaBo, SIKE y HOTO TPaKTYBaHHI € 3arajbHOIIOICEKUM TyXOBHO-KYJIBTYPHUM
(heHomeHoM. BiH po3pi3HSB MIPUPOTHO-TIPABOBI 3aCa TN JKUTTS Ta TO3UTUBHE MPABO, SKE
B ABCTPO-YTOpChKil IMITEPIi BITIYTHO PO3XOIMIOCS 13 PUHIIUITAMH ITPUPOIHOTO MPaBa,
CTBOPIOIOYM THM CaMUM TOTaJIbHE YKpaiHChKe Oe3npas’sl.

VY 1npoMy Bumnaaky tpeda, OYEBHUIHO, BIAPI3HATH IHUBIJIbHE 1 KpUMIHAJIbHE
3aKOHOZABCTBO BiJ IIMBUIBHOTO 1 KpUMiHAIBHOTO TpaBa. Lle pi3Hi pedi, iXx HE MOXKHA
OTOTOXKHIOBATHU. By/b-sKke 3aKOHOAABCTBO BiJPI3HAETHCSA Bia IMpaBa MyKe 1CTOTHO.
T'oBopstum Tpo Te, IO MPaBO 3aJEKUTH Bl €KOHOMIYHUX BigHOCHH, I.DpaHKo MaB
Ha yBa3i, IIBUAIIE 32 BCE, 3aKOHU, ajie He MPUHIMIN IPUPOJHOTO TpaBa, SIKi MAIOTh
TTOHAAEP)KaBHE TTOXO/KEHHS, HE 3aJIeKATh BiJl IPUMX BIIaIH, OKpIM Xi0a TOTO, IO
BJIa/1a MOXXE€ HUMH HEXTYBAaTH.

CeimueHHsM TOTO, 1110 I.dpanko OyB MIPEACTABHIUKOM IIPUPOAHO-TIPABOBOTO ITiIXOTY
IO TPAKTyBaHHS IIpaBa, € Taki 11ei: imes TOTaIbHOI €THOCTI OYTTS JIOAMHH, HAITii,
JIIO/ICTBA, IPUPOIHU, KOCMOCY, )KHUTTSA;, TPAaKTyBaHHS IMpaBa SK JyXOBHO-KYJIBTYPHOTO
(denomeHa, popmu OyTTS 3arajJbHOIIONCHKUX IHHOCTEH; BU3HAHHS1 3aXUCTIIPHPOIHUX
HEBITUY)KyBaHUX TPaB JIOAUHHU Ta HAPOLY Ha JKUTTI3a CBOEIO BOJIEIO Y CBOEMY Kpai,
Ha PiIHINA 3eMJIi; i1esl MPUPOTHOTO MPaBO KOXKHOI HAIlil Ha TOJMITUYHY CaMOCTIHHICTS,
YTBOPEHHS BJIACHOI JAEPXKaBHOCTI, sIKa MOKJIMBA TAKOX Y€pe3 YTBOPEHHS aBTOHOMIN
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KpaiB 1 HAPOJHOCTEH; MABEACHHSI MUCIUTEIEM yCiX B3a€EMOBITHOCHH MiX JIFONBMH,
MIXK JTIONMHOIO Ta MEPKaBOIO I 3araJIbHUN MPUHIIAII CIIPABEIIUBOCTI, AKUH Mae
NPUPOJHO-TIPABOBE MOXOMKEHHS, TOOTO HE HAJIEKHUTH JI0 IITYYHOT0, IEP>KaBHOTO IPaBa;
TPaKTyBaHHS PUHLUIY MPUPOJHOI CIIPABEIJIUBOCTI SIK MIEPBUHHOTO, BU3HAYAJIHHOTO
CTOCOBHO 3aKOHOJIABCTBA; 3aKOHHU, CTBOPEHI J€PKABHOIO BIIAI0I0, MOBUHHI, HA OIS
[.dpanka, BimoOpakaTu CIpaBeNIMBICTh y BCiX cepax CyCHiIBHOTO KHUTTS, TOOTO,
BOHHU TOBUHHI OyTH NPaBOBHMH; MUCIIUTEINb BiAPi3HIE MPaBO BiJ 3aKOHY SIK LITYYHO
YTBOPEHOTO SIBUILA, — BOHM Yy HHOTO X0Ua i TeHETUYHO OB’ A3aHi, aje He TOTOXHI: JI0
3aKOHIB HaJIE)KaTh YKa3u ypsiay ABCTpii, a TaK0)K HOPMATHBHO-TIPABOBI aKTH MapIaMeHTy
i [amumpkoro celiMy; TIOJIOKEHHS PO Te, IO aBCTPIHChKE 3aKOHOABCTBO € HETPABOBHM,
NOpYILIY€E CEHC MpaBa, HalIeplIe PiBHICTh Ta CIIPABEIJIMBICTh, OCKIIBKH CIIPSIMOBAaHE Ha
3aXHUCT IHTEPECiB MaHYIOYOro MPOIIAPKy HACEIEHHS, IPUBATHUX BIACHHKIB, 8 HE POCTHX
YKpaiHIIiB, TPEACTABHHUKIB IHIIIMX HAPOIB; TPaBOBY CUCTEMY ABCTPil MUCIHTENH PO3IIISIAaB
SK HECHPaBEIUINBY, OCKUIbKU MOPYIICHHS IPaB JIIOAWHHU Ta HAPOXIB, 110 BXOJMIH [0
imMmepii, miaMiHa mpaBa HACHIBCTBOM OYJI0 TUIIOBUM SIBUILIEM, SIK-OT: apELITH, OOLIYKH Ta
iHmI gii cimifgcTBa O0e3 CaHKIl IPOKypopa, a TAKOXK YTPUMAHHS ITi]] apelToM 0e3 BUPOKY
cyny abo 3a04He 3aCyIKeHHS TOMIO.

VY L.®panka Oynmo HEWMOBIPHO TIHOOKE BITIYTTS KHUTTS 1 JIFOICBKOTO OYTTS,
JUBOBIKHO IIMOOKE iX PO3YMIHHS 1 CIPUHAHATTA. I3 IHOUH KUTTA, i3 IPUPOIH JTFOAUHH
JUIS. HbOTO BUPWHAE MPABO SK CIPABEIUIMBICTh, PIBHICTH, CBOOO/A, MOBAra J0 JIFOICHKOT
T1HOCTI, TIAHOCTI HApOMy TOIo. Buite My 3a3Havany, mo [.dpaHko He MUCIIUTE TIPABO
SK IITYYHI TIpaBUIIa TIOBEIIHKH, CTBOPEHI JepkaBoro. [|Jis1 HbOTo iCHy€e TIpUPOIHE IPaBo
1 3aKOHH, CTBOpPEHI OKYMaIlifHOIO BJIaJI0t0, YyXKi, HEMPaBOBi, 00 HECIPaBEUINBI, 3aKOHU
Hapoy-OKyIaHTa, 3aKOHH K BTLICHHs HACHIIBCTBA. Uepes Horo TBOpH MOCTIHHO MPOBEIEHO
171e10, IOHA OKYIOBAaHUX 3aX1THOYKPATHCHKUX 3eMJISIX 3HHILYETHCS IPABO SK 3aKOH
KUTTSA HApOLY 1 JIIONMHU. A UX 3arajJbHOJIOACHKUX 3acajl )KUTTS HE MOKHA 3HUILYBaTH,
00 HacyiKoM OyJie 3HUILEHHHS CaMOTo MTOBHOLIIHHOTO JIIOIICHKOTO XKHTTA [5; 6].

Harowmicts [.®panko, Tak camo sik i T. [LleBueHKko, TeHiaIbpHO MOKa3aB B3aEMO3B’ 30K
MIX 1HAMB1TyaTbHUMHY TIPaBaMH JIFOMHHM Ta IPaBaMH HAPOY, 0 SIKOTO BOHA HAJIEKUTh:
pyHHAIIis MPUPOTHOTO TpaBa HAPOY, Hallii Ha KUTTA Ta CBOOOAY HEMUHYYE 3yMOBITIOE
pyHHaIliI0 TIpaBa Ha JKUTTS Ta CBOOOIY OKPEMOTO iHAMBIA, IKUH HE HAJICKHUTH 10 i€l
Hamii. | HaBnaky, 3HUIIEHHS TPUPOJHHUX NPaB JIOJMHU — 1€ 3HUILICHHS [IPpaBa HAPOIY
JKUTH, MaTy 1 OyTH.

MucnuTens i3 capka3MOM OIMCY€E TOTalbHe Oe3mpaB’sl YKpaiHIiB B yMOBax ABCTpO-
VYropeekoi immepii: «[lomsian censiH Ha cynu 1 CyIiBHULTBO, Ti iX YyTTS, 3 SIKUMH BOHH
XOJSITh JIO CYIIOBOTO OY/IMHKY, C€ 3K YCE€ OKO B OKO Te came, 1110 Oyiio mepen 1848 pokom.
3MiHHIHCS POPMH, aJie TyX, CYTh IIATPHMOHIAILHOTO CY/IIBHHIITBA )KUBE i f0ci. Toi camui,
XTO THAB XJIONA HA MTaHILMHY, OpaB y PEeKpyTH, CTAraB 3 HbOTO IOJATKH, BUTAHAB HOTO 3 XaTH
32 «IIHUBCTBOY 1 IPY KOXKIii 3 TUX HATOJ Mil' TACSYHUMU CIIOCO0aMU KPUBIUTH HOTO, TOH
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cam OyB 1 MOTO Cy/IIero, MaB CyIUTH TIpo Horo KpuBam» [5, c¢. 286]. [lo Toro x «3akoHwH,
MaTeHTH Ta iIHTUMaTH OYyIT HaJPYKOBaH| B BEJIMKAX KHUTaX, MOBOFO Yy OF0 1 HE3PO3YMIIO0
JUTs Hapona» |5, c. 286].

®paHKOBE HETPUIHSTTS JIETi3MY, HOTO aHTUTYMAaHHOT IEPKABOIIEHTPUCTCHKOI CYTi
J00pe MPOYNTYETHCA Y HOTO KPUTHII CYyYacHOI HOMY CHCTEMH ITiATOTOBKH IOPUANIHHIX
KaJpiB: «TiCHA Ta HEBHCOKA OCBiTa HAIIMX CY[IB, MPOKYypaTOPiB Ta aJBOKATIB... IO
He J1ae TakoMy (YyHKIIOHEpOBi HIYOTICIHBKO, KpiM 3HaHHS maparpadis, He TOPKAIOUU
aHl TICHXOJIOT11, aHi CyCHIIFHUX BiIHOCHH, aHi iCTOpIii, aHi €TUKH, IPUCUIUIIOYH 1€ B
YHIBEpCUTETI HOT0 AyIIy i cepIle 1 BUITyCKalOYH HOTO B CBIT MAIIMHOIO, SKa W MPaIioe
TakK, sK il HaBeIyTh MepeMOXKHI 00cTaBHHMY [5, ¢. 285]. [103UTHBICTCHKO-TIETiCTCHKUAN
MiIXiq A0 TIpaBa, KA MaHyBaB Ha IOPUIUYHUX (PaKyIbTeTax yHIBEPCHUTETIB iMmepii,
3BOJMBCA 10 «OYHINECHHS TEOpii ImpaBa i caMoro mpasa BiJl JyXOBHO-KYJIBTYPHOTO
YUHHUKA, [ICHXO0JIOTIYHOTO, aHTPOTIOIOTIYHOTO, COITIOJIOTIYHOTO IiaX0AiB. BUBHIIICHHS
«OyKBH 3aKOHY» HaJl )KUBOIO JIFOAMHOIO Ta HEBH3HAHHA i1 IPUPOAHUX TIPaB — II€ CYTh
JIETi3MY, KHH SK AePKaBOIEHTPUCTCHKA 1/1€0JI0Tis Ta MPaKTHKa 3yMOBITIOBAaB TOTAIbHE
ykpaincbke 6e3npaB’s. Cxoxe, mo [.dpaHko 100pe BiqdyBaB i po3yMiB HETYMaHICTUIHY
CYTh TaKOTO TPAKTyBaHHs IIpaBa, IO BTIIFOBAB OTOJICHWH pAaIiONEeHTPU3M 1 BUMHBAB
monickke OyTTH 13 MpaBa, OyB SIKUMOCH «HEJIOICEKAM aKToOM HacuiibcTBa» (M.bepasies)
HaJ JIIOAMHOIO Ta He MpUiiMaB HOTO, CHJIOO CIIOBA Ta XYIOKHBOTO 00pasy HamaraBcs
Horo oyatu.

Hemagniit kxputnii migmae [.dpanko iMmepcykuii Cym Ta CyasiB, SKi BAXOBaHI Ha
3acajiax JeriCTChKOTO AepkaBorieHTpu3My. Y TBopi «llepexpecHi crexkm» I. dpanko
300pakae IUX CYAIIB, IO 3 JOTOMOTOI0 0e3nymrHoi «OyKBH 3aKOHY» 3 JIETKiCTIO
MIPUHWKYBAJIH JIFOJIEH, BUBHII[YIOYH HETIPABOBI 3aKOHH IMITEPii HaJl IX HEBIqIyKyBaHUMHU
MpaBaMH Ta TiAHICTIO, AKMX HE BU3HABAJM: «ajie i CyIsIM BOHM OyNM 37alli TiJTbKK Ha
Te, mo0 X maparpadaMu IPUKPHUBATH CBOIO CAaMOBOJIIO, TOPOAMTH CO01 3 HUX IUTIT, IO
3a0esredyBaB 01 iM Oe3KapHICTh KPUBIKEHHS 1 BU3UCKYBaHHS HApOJa», — 3 TIPKOTOIO 1
00ypeHHSIM ITMCaB MUCIUTEND [5, c. 286].

Kputrkye 1. @panko i perpecrBHY CTOCOBHO JIFOIUHH CYTh JIET13MY, SIKOMY BiJJOMI JTAIIIE
«HAJIaHi BIIAJIOI0 TIpaBay» 3acO00M 3aKOHY, IO arpiopi BB)KABCS 3aBXKIU CIPABEITHBHM,
0€3BITHOCHO 1O TOTO, SKOIO € Bjaja: HapOIHON, HEMOKPAaTHYHOIO YH CBaBLIHHO-
JIMKTaTOPCHKOI0, OKYTIAIIHHOFO, HEITPAaBOBOKO. IMITepChKHiA Cy/1 MaB peripecHBHO-KapaTbHIN
xapakTep: «3aBaaTh KOTOCh J0 CYIYy», — C€ B HAPOIHOMY ITOHSATTIO OyJia CTpalllHa [1orpo3a,
OLIBIIIA K KOJIM 01 XTOCH MOXBaIABCS: «OCh 5 po3i0°F0 T0O1 KaMEeHEM TOJIOBY». .. XTO HIIIOB
0 CYIy, X04 61 mpaBa OyIa cTo pas 1mo Horo OoITi, TPEMTIB i BBakaB ceOe HelacImBiM, 60
«TTAHCHKOTO Cy/y HIXTO He IeBen» [5, ¢. 286]. B TakoMy cyzi ykpaiHChKOMY CEISHUHY TOi
OyI10 crIofiBaTHCs Ha CTBEPIPKEHHS PIBHOCTI Y IIPaBi Ta CIPaBETHBOCTI.

MucnuTenp 3acyKye iMIEpChKi 3aKOHH Ta CYJOBi PillieHHS, 10 Oy BTLUIEHHSIM
CBaBOJIi Ta 3HEBardu N0 MpaBa. PempecuBHO-KapaibHa CyTh CyAy IyXe€ BHPa3HO
PO AAETHCS Kpi3b 00pa3 cymui: «Cymmst OyB «ocTpuii». . . i bor mpukazas, mo6 yci cymi
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OyiH «oCTpi», 00 Jasuii 00BUHYBAaUYE€HOTO, BEILIH MIPUCTABIIATH KaHJapMaMU, TPO3HITH
TIOPMOIO 1 IMOeHMIIet0». ToTanbHa CeNTHChKa HEOCBIYEeHICTh, 3BHYa€Ba MEHTAIBHICTD HE
JTaBAJIA MO>KITMBOCTI TIPOTUCTOSITH CYIIIBChKil BCETO3BOJICHOCTI: «SIKi OyH iX BUPOKH,
HACKLIBKH BI/IITOBiAAIN 3aKOHOBI, TIPO CE CENSIHU 37[aBeH-J]aBHA He 3HAIIM i HE TyMally;
BOHHM 3HAITU OJTHO, IO CY/IOBOTO BUPOKY HIKOJIM HE MOXXHA 3MipKyBaTH Harepe]| Tak, siK
TSKKO BrajaTé HyMepH, sSIKi BUHAYTh Ha J0oTepitoy [5, c. 277].

Mucnutens iKaBUTh CHCTEMa rapaHTii paB yKpaiHChKoil itonnHu. He npuiimaroun,
KPUTHKYIOUH IMIIEPCHKUHN IEPKABOLIEHTPHU3M, HOTO HACHILHUIIBKY HaJl TIOIUHOIO CYTh,
o miaMiauIa npaso, .DpaHKo MiAKpecToe BAKIUBICTD ISl 3aXUCTY TPaB JIOIUHU
ICHYBaHHS HE3aJIeXKHOTO MPaBOCYANS, iICHYBaHHS TPHOX HE3aJEKHHUX TUTOK €TUHOT
JIep KaBHOT BIIAJIN: «AJKe BOKHIIII CITIZICTBA POONIATHCS CKpi3b o ["amumHi 1Mo BKa3iBKax
MPOKypOpa, a 4epe3 HhOT0 3BUUANHO 10 BKa3iBKaX MOMITHYHOI BIACTI. AJDKE K KOXKAUH
TpuOyHan y ['annunHi Mae cyniiB, — BOHU HE Pa3 CTAHOBJIATH OLTBIIICTb, — 110, TAK CaMO SIK
CrpaxolbKuii, XOBalOTh CYMITIHHS Y )KMEHIO, a 3aT€ HAOCTPIOIOTh YXO SK HAUTUIIBHIIIE
Ha Te, [0 TOBOPHUTH MPOKyparop. Po3min Mixk CyliBHUIITBOM 1 afMiHICTpaIli€ro — mepia
OCHOBA CIIpaBJIi HE3aBHUCJIOTO CYJIBHUIITBA — Y HAC ICHY€ TUTHKO Ha TMarepi, a Ha A1 ce
i7iea, 1o IKOTO HaM Jyxe Jaiekoy [5, c. 285-286]. L1g imes MuCITUTENs aKTyalbHa IS
HUHIIIHBO1 YKpaiHu, ie CIPaBeUIBOTO CyAy MOKH 1[0 HEMAaE, JIe peaslbHe PO3ALICHHS
TLIOK BIaIU TiJTBKU TIOYMHAE YTBEPIKYBATHUCS.

3axuniarodu MpUPOIHi MpaBa YKPAIHIIIB Ha PiIHY 3€MITI0, MOBY, IEPKBY, CBOOOIY
COBICTI, HaIllOHAIbHY 1IEHTUYHICTh, TIOBAry J0 HAI[IOHAJTHHOI Ta JIFOJCHKOI T1IHOCTI,
[.dpanko akneHTye Ha HEOOXiMHOCTI OOMEKEHHS CBaBiUISA BIaAM CIPaBEIIMBUMHU
3aKkoHaMu. Taki 3aKOHH MMOBHUHEH MPHUIMATH 3aKOHONABYHN OpPTaH — MapiaMeHT, M0
00MpaeThCS HAPOJOM Ha PIBHUX Ta 3arajJbHUX BUOOPYMX 3acajax.

IBan @panko BUSABUB ceOe MANIKUM 3aXUCHUKOM YKPAaiHCHKOI MIPHPOTHO-TIPABOBOL
TpamuLi i MPOTHBHHKOM MO3UTUBI3MY B paBi. Foro mormsm Ha moauHy sk Cy6’ekTa
mpaBa, ii IpUPOJHI TpaBa, CHiBBIMHOIIEHHS MpaBa Ta 3aKOHY, IMPaBOBi I[IHHOCTI,
TPaKTyBaHHS PABOBOTO 3aKOHY, i1esl CIIPABEIIIMBOTO CY/Ty, HE3aJIeKHOCTI CYZIOBOT T'UTKH
BJIaJIM, IPUHIIMIY TIpaBa MArOTh 3HAYYINICTh ISl TPaBOBOTO pehopMyBaHHS Cy4acHOT
YKkpaiHu, OCKIIIBKY TMO3UIIii JIETICTCHKOI MCEBAONPABOBOI JOKTPUHH, 10 HECYMICHA 3
JIEMOKPAaTHYHUMU I[IHHOCTSIMHU Ta JEMOKPAaTHYHUM CIIOCOOOM KUTTS, B HUHIIIIHEOMY
YKpaiHCEKOMY TIPaBOBOMY PO3BUTKY JOCUTH CHITbHI 1 TOMY 371aTHI Bi[4yTHO TaIEMyBaTH
npaBoBe pehopMyBaHHS KpaiHU.

Crarrs Haginoia go penkoserii 21.01.2019
Tpuitasra go npyxy 21. 03.2019
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The article highlights philosophical views of Ivan Franko and emphasizes his natural and
legal views. It justifies the idea that Ivan Franco, despite of the dominance of positivism in general
socio-philosophical knowledge of that time, in particular in jurisprudence, demonstrated loyalty
to Ukrainian humanistic natural and legal tradition, which was based on human values. It shows
that Ivan Franko, being a deep philosopher of the law, opposed total violation of the rights of
Ukrainian people under the conditions of imperial reality using artistic and creative thinking.

Franko’s era - an era of tangible crisis of Ukrainian customary-legal culture, the crisis
of traditional value orientations and stereotypes of thinking in the conditions of formation of
market relations in the Ukrainian Galician village. It was the era of the formation of a culture of
quantity already captured in Western Europe, in the Galician region, the era of the transformation
of Ukrainian legal life, the emergence of a market-type person, when traditional patterns of
legal behavior were bankrupt, and this man was forced to adapt to the conditions of urban
industrialization.

For centuries Ukrainians had to create an informal natural and legal reality along with a
strange official. However, for a long time, due to the dominance in the official jurisprudence of the
legal (legist) doctrine, which is based on the idea of absolute truth of the positive (state) law, the
attention of modern scholars remained unofficial, that is, not statehood forms of law, customary
law, contractual, corporate, etc. The problem of existence in parallel with the official legal system
was virtually unexplored, the national legal system was unofficial, and it has existed for centuries
in occupied foreign countries in Ukraine. And most importantly - the person was not investigated
as the center of legal reality, as the carrier of the idea of law, as its creator, user, claimed violator,
defender etc. To the subjective dimension of a person in the right, positivism as a prevailing
legal paradigm showed no interest. Even more - this paradigm has denied a human in the right.

At the heart of the Ukrainian legal tradition is the idea of natural law as a set of mandatory
principles that express the fundamental connections of being that are in line with the interests and
needs of man and are primary in relation to state, positive law. The right is declared inalienable,
since it is natural. It is interpreted as the Law of Nature, the Law of Life, which is inadmissible,
because it will result in the destruction of the principles of being as a nation, a people, and separate
people. The core of the naturalist tradition is the universal values: life, human dignity, honor,
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justice, freedom, equality of the subjects of law, goodness, common good, truth, truthfulness,
etc., which, in contrast to the legist tradition and its values: the state, the law, punishment, order,

discipline, responsibility, etc., have a powerful humanistic potential.

Ukrainians managed to preserve and develop in the newly industrialized-urbanized conditions
the national natural-legal tradition, legal meanings and values: fairness-truth, freedom (in the
Ukrainian interpretation, «freedomy), independence, equality, responsibility and responsibilities
to the family, community and his people; unique forms of legal life - customs and traditions, legal
consciousness, for which the high significance of the human person as a central element of the

legal reality is characteristic.

The Ukrainian person, its existence in the natural-rural and urbanized environments, its inner
world, its fate is constantly in the eyes of the thinker. He feels a very good person, his natural
essence, his characters are in harmony with nature, they are among her, with her. He has a deep
understanding of the fact that Man, Nature, Cosmos, and Life are interconnected, that this is the
concept of one order. He «roots» man in nature, gives human status one of the forms of being,
which is closely related to other such forms: the nation, people, social groups. The appeal of Ivan
Franko to peasant culture, peasant way of life, life which coexist along with nature, among nature,
in nature, search among peasants of their heroes, etc., give the thinker the opportunity to display
in an artistic form the organicity of the Ukrainian peasantry, unity, harmony of man and nature,

which is one of the characteristic features of the Ukrainian ideological paradigm

Franko’s views were an alternative to the legitimate view of the right, which identified
the law with the law, which claimed the state-power permissiveness, did not make a distinction
between the legal law and the lawless, interpreted the legal consciousness as the law consciousness,
transforming the person from the subject only to the object of lawful influence state, etc. I.Franko
denied state-centeredness in law, therefore, they were not shared by the then-established authorities

of jurisprudence.

Ivan Franko also looked closely at the legal life of Ukrainians. His communication with
Ukrainian lawyers, profound knowledge of the contemporary legal reality of Ukrainians and the
Austro-Hungarian Empire allowed the thinker to faithfully reflect the formal legal system, the
people’s legal tradition, and most importantly - the Ukrainian man who was in the conditions of

the Austro-Hungarian state-centered and total injustice.

Keywords: law, legal awareness, natural law, natural and legal tradition, natural human rights,

natural rights of the nation, the law, legislation, judicial system, court proceedings.



