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HETHITOBI HOPMY HPABA B MEXAHI3MI ITPABOBOT'O PEI' Y HOBAHHSA:
HPOLJEMH TEOPIH I IPAKTHUKHI 3ACTOCYBAHHS

Tamzenxo 0.0, K.10.1., AOLEHT

3anopisvruil nayionanorul: yHigepcument

Y nayxoBifi cTarti AocAixyeThes GEHOMEH HETHIOBAX HOPM [PABA B MEXAHITMI TIPABOBOTO PErVIIORAHHA.
Anantizyiorees npodaeMR TeOpil i MPaKTHKM 3aCTOCYBAHHZ HODM-HPHHLMINE, HOpM-IEKIADALiH, HOPM-
Zedininid, nopM npesymmuif, HopM-nperoAunii ta Hopm-Gixuii. Hasoaarscs xouxperni npuxiamn, sxi
imOCTPYIOTh BaXAMEY PONb TA 3HAYCHHA HETHMIOBMX PONb NPa@ y MEXauismi NpaBOBOTO DEryIHOBAHIL
DOPMYHOKITECA BACKOBKY PO ACPCHCKTHRH POIBHEKY IHCTHTYTY HETHHOBMX HOpM 1IpaBa B Yipaiui.

Kuouosi croea: wemunoel Hopmu npasa, MEXAHIIM IPAGOBOZ0 PE2YIOSANHS, HOPMU-Oeginiyll, HOPMU-HPUHYIL,
HOpMU-OeKnapayil, nopmu-nperoOuyil, nopmu-thikyll, Hopmu-npesyMnyil, npasosacmocyeanis.

Tanzenxe A.A. HETUITHYHBIE HOPMBI [TIPABA B MEXAHM3ME IIPABOBOIO PETVIIHPOBAHMS:
NPOBNEMEI TEQPHH U IIPAKTHKH [TPHMEHEHWS / 3anopoxckuil HaHHOHATBHEN YHHBEPCHTET,
Yxpanrxa

B mpayusolfl crarbe wWocAedyercsd (OHOMEH HCTHIMYHBIX FOPM BpaBa B MEXauM3Me IIPABOBOIO
PEryNHpOBAtS. AHAHIMPYIOTCA HPOGACMEL TEODHY U TPAKYMKN HPHMCHEHYS HOPM-NDHHILHICE, HOPM-
AeKnapanui, HOpM-JeduuuumH, HOPM-TpesyMinul, HopM-Tpelofuumd ¥ sopm-Qmkumit. [pusossTes
KOHKDETHBIZ NPHMEPBL, KOTOPHIC HIMHOCIPHPYIOT BANGHYIO POTNE M 3HAYCHHME HCTHIIMYHBIX HOPM I[Ipasa B
MEXaHH3ME IPABOBOTO PEryMHpoBanus. DOpMYIHPYIOTCA BHBOAE! O NEPCICKTHBHOCTH PAIBHTHA HHCTHTYTA
HETHITHYHEEX HOPM TIPaea B Y kpanue,

Kurueanre ciosa: Hemunuumsle HOPMbL Npasa, MEXAHUIM KPUGUENZ0 PEZVIUPOSANS, HOPMbI-Oeqununi, HOPMul-
HPUHIUNDL, HOPMbI-OEKIADAYNY, HOPMBL-NPEI00UYNY, HOPMBI-UKYUY, HOPMbI-NPEIYMRYI, NPASONFUMEHEHUE,

Ganzenko A.A. NOT TYPICAL NORMS OF THE RIGHT IN THE MECHANISM OF LEGAL
REGULATION: PROBLEMS OF THE THEORY AND PRACTICE OF APPLICATION /
Zaporizhzhya national university, Ukraine

In the scientific publication the phenomenon of not typical norms of the right in the mechanism of legal
regulation is investigated. The problems of the theory and practice of application of not typical norms of the
right in civil, criminal, international law are analyzed.
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The conclusion is formulated that the norms-principles are the important element of legal regulation of the public
relations. The principle of legality should be a basis of realization and application of other norms of the right.

The special attention is given to the norms-declarations. Their existence also is important, but at the same
time carries danger of formation of the disrespectful attitude of the citizens to the legal act, in which the
norms-declaration are not carried out in practice. The example of the Ukrainian working Constitution is
resulted, in which Ukraine — social and lawful state is underlined, that. At the same time validity, the real
legal relations demonstrate to us a low level of legal culture of the officials and citizens, high level of
corruption in the state. Thus, social and the lawful state is the purpose of the Ukrainian state, instead of real
situation of things. The ordinaries the citizens see that the norms of the Constitution in a reality are not
executed, and at them the disrespect for the Basic Law as a whole is formed. Therefore norms-declaration
need fo be accepted very cautiously, taking into account possible negative influence on legal consciousness of
the citizens and society as a whole,

The significant attention is given to norms, which establish the fact of innocence of the person up to the
decision of court, because they are a guarantee of observance of the rights and freedom of the man. The
special importance of norm, which establish the fact of innocence of the person up to the decision of court,
have in sphere of criminal process. The man is innocent in fulfilment of a crime, while the court will not
prove his guilt, having accepted the appropriate decision — verdict. Thus, before removal of a verdict of court
of the man it is impossible to name as a criminal. It concerns both other citizens, and mass media. The
problem of observance of norms is especially sharp which establish the fact of innocence of the person up to
the decision of court, is shown during the conclusion of the man under the guard.

The not less important meaning in the mechanism of legal regulation have the norms determining concepts,
which give definition of the basic legal concepts, terms. Without them it is impossible correctly to apply the
law, code, which is connected to the certain sphere of life, professional terminology. For example, the Tax
code cannot be understood without study of the tax laws, appropriate by the term.

The special attention is given to a question of improvement of legal fastening of norms-principles in modern
international law. The appropriate offers concerning improvement of international law in a part of observance
of norms are formulated which establish the fact of innocence of the person up to the decision of court,
concerning innocence of the chapters of the states in fulfilment of crimes against the people.

The concrete examples are resulted which illustrate the important role and meaning of not typical norms of
the right in the mechanism of legal regulation. The conclusions about importance of development of institute
of not typical norms of the right in Ukraine are formuiated.
Key words: not tvpical norms of the right, mechanism of legal regularion, norm determining concepts, norms-
principles, norm-declaration, norm-fiction, norm, which establish the fact of innocence of the person up to the
decision of court, application of the right.

AKTyanbHICTh TeMH i noctaHoBka npobneMu. CydacHHH CTaH HPaBOBOTO PETYAIOBAHHA CYCHIILHUX
BIHOCHH B YKpaiHl yMOBHO MOXHa HA3BAaTH 3a70BUIbHHM. HucleHHI NOpyleHHS npaR i cgobon
THOJMHEH, HEBMKOHAHHY CYJAOBHX pIleHb Ta 1HIJI HerarvpHi SBHLIA BCe IUE SAMIIAIOTECS HOPMOIO
cycnineHoro xurTi. g no10iaHH BKa3aHKUX HEeraTUBHMX SBHIL HeoOXiaHa 3naro/pkeHa poboTa Beix
CIEMEHTIB MeXaHI3My TMpaBOBOTO peryioBanbs. He ocrasuo ponk y nApoueci crabinbHOro
(hYHKIIOHYBAHHA MEXAHI3MYy TIPABOBOTO PETYIIOBAHHA BINIrPAarOTE HETHIIOBI HOPMH TIpaBa, cepell
AKEX:  HopmM-fedidinil, HOpMH-Jewiapauii, HOPMH-IPUHLMIY, HOPMH-IPEIOAULIT, HOPMH-
npe3yMIILii, HopMH ikl

Big AoTpMMaHHA HETHIOBHX HOPM NpaBa YACTO 3aeaTh e(eKTHBHA peamizallis Ta TIpaBiibHe
3aCTOCYBAHHA IHIMX HOpM. HanpHknan, npaBHIbHE Ta TOUHE pO3yMIHHA HOpM-zediniuil cyd’ekramu
TPABOBIIHOCHH € YMOBOIO MIPaBHIBHOIO T4 TICBHOTO BHKOPHUCTAHHSA 0c000I0 CBOIX NPAR Ta BHKOHAHHA
000B s13KiB,

B ykpalHCBKiH OpHANYHIH HAYll HETHAOBI HOPMM NIpaRa OCTaHHIM 9acOM 3HAXOANTLCH B LEHTDI
yBaru Oarartbox Haykoenis. Tax, T.C. lomopoxua neransHo pocmiamuna QeHOMeH 3a8KOHOAABUHX
nediminii, P.JL JldimeHko B OkpeMOMY JIOCAUDKEHHI pORTISAHYA FHTAaHHS Teopil 1 INpakTuku
npesymmuié y npaei. CucTeMHy KOHIENHiO NpeioMuilfi y KpuMiHanmkHOMY npoleci pospobus
I.B. Hipnin. TIutaHHs ApaBOBOTO pery/HOBAHHS T2 NPAKTHKH BUKOPHUCTaHHS NPE3yMNIiH Ta
MpEIONULIA Yy UMBiNBHOMY cynoumncTBi YkpaiHum mocmimue B.B. Maciok. TlpoTte v Bitumsmsuil
IOpHAHYHIHA Hayni QakTHYHO BIACYTHI HAayKOBi JOCHDKSHHS, OPHCBAYEH] KOMIUIEKCHOMY 2HATI3Y
(PeHOMEHA HETHIIOBMX HOPM NIPaRa, BU3HAUEHHIO X MICI B MEXaHi3Mi NPABOBOTO PEry/IOBAHHI, 1O
AKTYATI3ye HeoOXIgHICTE HANHMCANHY JaHOoT HAYKOBOT CTATTI.

Taxnm guHOM, ZOCHIDKEHHA HETHIIOBHX HOPM NpaBa Ta IX poni B MeXaHiaMi IIPABOBOrO PerymOBaHHA
Ma€ AK TEOPETHYHE, TaK i IPAKTHYHE 3HAUSHHA.

Metowo BanmHCcaHHS HAYKOBOI CTaTTi € AOCHimKeHHT ()eHOMEHA HETHIIOBMX HOPM Mpaka Ta 1X Micus B
MEXaHI3Mi [IPABOBOTO PETy/IHOBAHHA.

FOpuduuni nayru
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Host nocarHenHs BkasaHoi MeTH HeOOXiNHO BHDIIMTH HACTYIHI 3aBIAHHA: MPOAHATI3YBATH CTYITiHb
ROCHIDKEeH s JaHoi TeMyl, 3°SCYBATH TIPAaBOBY TIPHPOLY T4 NPH3HAYEHHS OKPEMMX HETHIIOBHX HOPM
npaBa, BU3HAYHTH MEPCTICKTHRI PO3BHTKY HETHIIOBHX HOPM IIpaBa Ta HOCHIEHHS iX pojii B npoueci
IPABOBOIC PeryJlOBaHHs, CQOPMYTIOBATH HpPONO3MIIl IMOKO YHOCKOHAIEHHA HAYKOBHX THIXOLIB
OO PO3YMIHHA CYTHOCT T2 IIPH3HAYCHHS HETHIIOBHX HOPM IIPaBa.

IlpenmeroM pocmifkenHs aanoi CTaTTi € HETMIIOBI HOPMM npaBa B MCXaHi3sMi NpaBOBOrO
peryJioBaHHs.

Y Teopii Hepkabu i mpaBa HETHNOBMMHM (CTIEUiAJi30BAHMMM) HOPMAMM HpaBa HA3HBAKOTH HOPMH
[pasa, AKi He MAOTh KAACHYHO! CTPYKTYpH, KA BKIIOUAE rinoTesy, AMCTIOIMIEIO Ta camkuiro. Jo
HETHIIOBHX HOPM [IPaBa BiIHOCSTH: HOPMU-NPHHIMIIH, HOPMH-AeKAApanii, HopMu-ReQiHiil, HOpMu-
AperoAHLIT, HOPMH-RPE3yMILi] Ta HOpMU-(iKLil,

Hopmu-npusiuny  MaxoTh BaXCiMBe 3HAYEHHA B Tpoiieci mpaeosacrocyeanus. Lle, manpukian,
OCHOBOMONMKHI TPHHUMAM 3AIHCHEBHA TNPABOCYMI: CAMOCTIMHOCTI Ta He3atexHOCT CymuiB,
(hopManbHOT PIBHOCTE BCIX Nepejl 3aKOHOM, AOBENCHOCT! BHHH (KONW BCi CYMHIiBH y BHHYBATOCTI
0cOOH TPaKTYIOTbCA Ha 11 KOPHCTD), IPe3yMITLii HEBUHYBATOCT] TOWO.

Ilpesymmlis HEBMHYBATOCTi € ONHOYACHO | NPHHLMIIOM 37iliCHeHHs NpouecyabHO! NiSUIBHOCTI
TIPABOOXOPOHHUK. OPraHis, i HOPMOIO-NpPE3yMIIEI0, AKA HiTKO Ta OJHO3HAYHO DEINAMEHTYE B
KPMMIHAIBHOMY TNpoueci NpaBoBMi cTaryc ocobW, Axa MiHO3pIoeThea abo OOBHHYBAUYETHCH Y
BUHHEHH] 3NOYHHY.

Y UMBITBHOMY NpaBi, HABNAKH, [i€ HOPMAa-HPHHIMN NPE3yMIHil BHHYBATOCTI, 3riMHO 3 AKOHO
BINNIOBiNAY BBKAETBCA BHHYBATHM, JOKM BiH He gmoBeXe (af0 CyA He BCTAHOBMTH) 3BOPOTHE.
Hanpuxsiaz, sKuo no3os Nofako WOAO BiMIUKOYBAHHA UIKOAM, 3aBAAHOT 3ATOIUIEHHAM KBAPTHPH,
ocoba, fiKa MEIIKae MOBEPXOM BuIe, Gy/e BBAXKATHCS BHHYBATOIO, AKLIO HE AOBEIE, MO 3ATOTICHHS
crajocs He 3 1i BUHM (HaNpUKIIaj, BHACAIAOK NOPHBY TPYD, K 3HAXONATLCA B IEPEKPHTTAX crei, aGo
3 BHHM KOMYHATBHUX ClIYxkO0, sKi npoBonuiu pemoHTHi pobotr). Hle Ginbin Hikasolo € cuTyamis iz
BCTaHOBJNEHHAM BHHH BOZIf B Pasi AOPOKHBO-TPAHCTIOPTHOT IPHIO/H. SIKIIO B IpolIeci NpoBapKeHHs
y CHpaBi Npo anMiHiCTpaTHBHE NpaBoropymieHHs Oyne BeTaHoBneHwid sumysatens JATIL To B
UMBIBHOMY TIpOLiECi IHOAO BiMIKOXYBAHHA 3aBIAHOT HIKOXH (CTPAXOBHX BHIUIAT), BCTAHOBIIOBATH
BHHYBATICTS Janoi 0cobu Bixe He Mac noTpedn. V TakoMy BHNAIKY i€ HOPMA-TIPEIOIHLIA, SKa TAKOK
€ PIRHOBH/IOM HETHITOBHX, HOPM fIpaBa.

P.J1. Jlsmenko 3a3Havae, MO B 1Ipolleci JOKasyBaHHA HPE3yMILii nepeposnofinaors oGoB 3K 10
JAOKa3yBaHHIO TaKMM YMHOM: CTOPOHY, Ha KOPHCTH AKOI BCTAHOBICHA MPE3YMIIiA — 3BIMBHSE Bif
noxasyBamHA Gakry, M0 npesroMyersca {(anme He no3baBige npaRa HaAABATH JOKasHM Ta
oBrpyHToBYBaTH (DaKTH), & Ha iHITY — MOKIANae TArap cnpocTysanss upesymauii [1]. Takum wunom,
UPE3yMOMIT YacTo0 MaioTh BHPIUANLHE TNPONECYAThHE 3HAYEHHSA, OCOCIMBO B KPHMIHATEHOMY
Npoueci, ajke BCI CYMHIBH Y BHHYBAaTOCTI 0COGM TPaKTYIOTLCE Ha 11 KOPMCTH, i npesyMmmuis
HEBHHYBATOCT], 33 HASBHOCTI JMIe HENpPSAMHX AOKA3iB BHHH, NMOBHHHAa GYTH DOKAAgeHa B OCHOBY
pileHHs Cyay, i, BIANOBiNHO, BHPOK Mae GYTH BUIIPARJOBYBAIEHUM.

B.I1. Qennpd cripapeanBo 3ayBaKYeE, U0 CYTHICTE FOKAZOBOI NIPE3YMIILIT MOAATaE B TOMY, IO BOHA
BHCTYHAa€ DPOLECYalibHAM 3acoboM, fkuil ypiBHOBaOXye iHTepecH CTOpiH y Apoleci JOKasyBawHs
obcraun muBinbHO cripasM. Take BpiBHORAKEHHA IPOABIAETECS B TOMY, IO TIpe3lOMOBaHui dakT,
SIK TIPABHIIO, BAKKO JOKA3y€ThCA, @ TOMY OAHII CTOPOHI HAJAEThCs MOXIMBICTE NOBECTH inIIi pakTy,
ki # OynyTe o0ymoBmOBaTH Xil0 NOKa308BOT Mpesymimlii, a NPOTHAEkHA CTOPOHA NOBHHHA Gynme
JOBECTH (PAKTH, HIO CAPOCTOBYIOTE AT MpesyMnuil [2, 13-14].

Takum 4uHOM, HOPME-TIPE3YMNLIT BiAIrpatOTh BAKIMBY POJIb Y MEXAHI3Mi HPABOBOTO PerysiOBaHHY,
0COBAMEBO, Y NPOLIEC] NPaBO3acTOCYBaHHs (Y LMBUTHHOMY, KpHMIHAIBHOMY TIPOLEC TOLIO).

Sk sasHauae B.B. Maciox, 3acToCyBanHs B UMBINBHOMY CYNOYMHCTBI Npe3yMIiii Ta nperoaunii sax
HETHIOBHMX HOPMATHBHMX IIPHIMCIB, BMXOASYH 3 IX HOPMATMBHOCTI, 3abe3nevye BHKOHAHHS BUMOT
HIONO CHPaBEIHBOrO, HEYNEPEIDKEHOIO Ta CBOEYACHOIO POSrAANy i BUPIIEHH LMBIIBHHX CHIpaB
YOPOROBK PO3YMHOTO CTPOKY He3adekHuM i OGE3CTOpPOHHIM CYNOM, OCKiZBKM Ge3NocepenHbo
II0B’S38HO 3 MOTHBOBAHICTIO CYHOBHX PillleHb 1 y3roipkyerbes 3i ¢r.6 KouseHuii npo saxmcr mpas
monEH 1 0cHOBOTIOAOKHUX ¢B0GOA. IlpaBoBa npesymmnnia — ue nepepGaueHe 3aKOHOM MpPABHIO
(HeTHnOBMIl HOPMATHBHMM TIPHIHC), 3@ AKMM MA DifCTaBi BCTAHOBIEHHA NEBHOTO (AKTY HM
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(baKTHIHOIO CKNAJy BMKTIOYAETHCS HEOOXINHICTE NOKA3YBAHHA Ta BBAMKAETHCA TAKHM, IO ICHYE
e daxr (Gaxrwuauii cxian). Y KOHTEKCT! CyNOBOro IIpaB03acToCyBaBHs NPE3YMIILIA CTAHOBUTE
coboro popuanunnii $axt. [peaymnuii MaloTh BaXUIHBE TEOPETHYHE | NpaKTHYHE RHAUEHHA B Teopii
JOKA3YBAHHSA, OCKUIBKY CHPHIIOTh HOCATHEHHIO MeTH CYJNOYMHCTBA Ta BigoOpakaroTh 3HaUYLIICThH
npaB, cBoOON Ta iHTepeciy, AKi MiAATaoTe 3axucTy. [pesyMrmii, BpaxoByo4H 0coDMHBOCTI THX YH
IHIIMX MPAaBOBILIHOCHH, YPIBHOB&XYIOTE Ipaea ocib, axi Oepyrb y4acTh Y CIIpaBi, ¥ MOMUIHEOCTI
OXOPOHHM Ta 3aXHCTY NOPYHUIEHHX, HEBH3HAHMX TH OCTIOPIOBAHMX TIPaB Ta inTepecis [3, 17-18.].

He menmr Bagnuey pone y Opoleci Npapo3acTOCYBaHHA BIAirpairoTh HOPME-NIperopuuii. Sk 3azHavae
O.M. I'aprar-YxpalHuyx, NPeioJHLici0 € HOKA30BEe HPaBWIO, INO BCTAHOBIIIOC NMIZCTABH Ta IOPALOK
BUKOPHCTAHHS B IIpOileci JIOKa3yBaHHS OPraHOM Ji3HAHHSA, CIHIYHM, TIPOKYPOPOM, CYZIOM, CYIUISIO
(haKTiB Ta MPAaBOBHX BHUCHOBKIB, BCTAHOBICHUX TAKHMH, 10 MalOTh FOPHIHYHY CUITY PLLISHHAMH OPraHy
Ji3HAHHA, CHIAYOTo, APOKYpPOpa, CyNy, CYAN B KpHMIHANBHMX, LMBUTBHMX, rocmojapchkux abo
aAMIHICTPATHBHHX CHpaBaX, AKHMH CIipaBy BHPHIEHO MO CyTi, AK TAKHX, M0 He norpebyroTh
HOBTOPHOIO JOBeleHHA. [lpetofuifis, 110 peali3yeThed B MEXaX KpHMIHAMLHOIO IpoLecy,
POIMENOBYETRCH Ha NPEIOIMII0 B KPHMIHANBHOMY HpOHeECci Ta KpPUMIHANBHO-TIPOLECYANBHY
nperonuniio. Pimienns cyxy oo MBUTBHOro NO30RY MIPO BIIJNKOMYBAHAS IKONH, 3aBAAHOT 2ITOUHHOM,
He MO)Ke MaTH NpPeroHLiaibHOTO 3HAYEHHS UT CYLY NPH BHHECEHHI BMPOKY, OCKIIBKH B UMBIABHOMY
npoueci Ha cyll He nokaajeso ofoB’A30K BCrasosneHHs OO0 €XTHMBHOI ICTMHM ¥ ClipaBi, a CyJoOBe
pileHHEs € OOIPYHTORAHHM, SKHIO BOHO YXBATCHE Ha OCHOBI IIOBHO 1 BeebiuHO 3’ scoBaHuX 0OCTaRMH, Ha
AKi CTOPOHE MOCHIIAIOTECA K Ha IIACTaBY CBOIX BHMOI 1 3aflepeyenk, MIATBEPIKENHX THMH JOKa3aMH,
axi Gyaw pocmimkeni B cynosoMy 3acifansi. Tobto cym He 3000B’A3aHHil BIKMBATH 3aXO0MIB LIONO
JOJAaTKOBOTO MOIIYKY JOKa3iB, BCTAHOBJNCHHA oOCTaBuH, AKi BinoOpakysanu § peanbHuil ctaH crpas.
HeobxiquuM € po3yMHHI OanaHc MK JOTPHMAHHAM TPaBHIA [P0 OUIHKY JOKA3IR 33 BHYTPINIHIM
TIEPEKOHAHHAM Ta 30eperkeHHAM 3HaueHHA npetomunil. Hiperoauuis B KpUMiHAIBHOMY TIPOLIEC He Hece
KapaKTepy NEepeHBCTaHOBNEHHX I0KA3iB, a MPaRiIa BUKOPHCTAHHS TIPEIOAHIIE He MOXKYTH Nepebysary
B CYTIEPEYHOCTI 3 IPHHLMNOM OLIHKY A0Ka3iB 3a BHYTPIlIHIM nepekoHaHM [4, 16-18].

SIk 3asHauae B.B. Maciox, nperoguuis — ¢ BCTARHOBACHE HNPOLECYANBHHM 3aKOHOM MpPABHIIO
(HeTHnoBHl HOPMATHBHHI NpPHOMC) 3BUILHEHHS BiX [OKa3yBaHHA OOCTaBMH, BCTAHOBIEHHX ¥V
MOTHBYBaJIbHIM 4acTHHI pillleHHA CyAYy B LiMBiIBbHIA, rocnojapopkii, anMinicTpaTHsgii crmpasi, npu
POSEIANG THIUMX cipaB, Y AKHX OepyTh ydacTs Ti cami ocobu abo ocofa, OoAC IKOT BCTAHOBJIEHO Ui
oGcrapuHK 200 MOCTAHOBOI CYAY Y CHPaBI NPO afMIHICTPaTHBHE IPABONOPYHICHHS, BHPOKOM, IHIIEM
KpuMiHansHO-fponecyansaum  aKroM. Hopmarupuuif Brvige  nperofuuil  3yMOBINOE CHCTEMHY
NPEFOIMIIANEHICTE CY/IOBHX aKTiB. IIperoiHiiaTbHIR XapakTep MaloTh pilieHHd cyAy Ak nepinoi (v
TOMY YHCHAI 3304He), Tak aneysuifiaol 1 wacanifipol idcraHnifi. YxBaid cymy He MaTh
APCIORHIHIANIBROTO XapakTepy. Y3araibHEeHHS HAyKOBOI JITEPaTypH Ta CYyAOBOY NPAKTHKH CRIFMUTE
Opo Te, L0 NMPElOAMIa € NOXifHOW KaTteropieio BiR daxThuHoi npe3yMmuauil icTMHHOCTI CYIOBOTO
pitesnsa. BHKOPHCTaHHS Ta 33CTOCYBAHHA TIPSrOMIT BIATIOBIAAE BHMOTaM 3MAragbHOCTI, OCKLTHKH
nperoauLiansani (akT € HacAiAKoM HanexkHOoro i JobpocoricHOrO BHKOHaHHA ocobaMu, ki OepyTh
y4acTe y cnpasi, ofoB’askis 10 porasysasnio. [IperonuuiannHi daxty € 3acoboM NiABHLIEHHS
aKTHBHOT HOBENIHKH CTOPIH Y MesaXx 3MaraibHol MOJeNi HHBLIBHOIO cyqounHeTsa |3, 17-18.].

JU.B. Hlmnin 3a3na4ae, MO APEIOAULICIO € JOKA30BE MPABHIIO, N0 BCTAHOBIIOE MINCTARH TA TIOPAIOK
BHKOPHCTaHHS B HpOLec] NOKa3yBaHHA OPraHoM Ji3HAHHS, CIIIYHM, NPOKYPOPOM, CYIOM, CYHIEI0
(paxTiB T4 NPaBOBHX BHCHOBKIB, BCTAHOBJICHHX TAKAMH, L0 MAKTH IOPHIMUHY CHAY pilleHHAMH
oprafy [i3HaHHA, CIIYOTO, NMPOKYpOpa, CYAY, CYAAl B KPHMIHANBHHX, HUBIIBHHX, FOCIIOAAPCHKHX
200 anMiHICTpATHMBHHX CHPABAX, SIKMMH CHpaBy BHPIIIEHO MO CYTi, 9K TAKHX, 10 He NOTPedyioTh
NOBTOPHOTO JOBeneHHs. I[Iperomuins, DI0 peanisyeThed B MEXKaX KPHMIHATBHOIO NpPOHECY,
PO3MEKOBYETBCA HA [NPEHUILI0 B KPUMIHAABHOMY IIPOHECI T2 KPHMIHAILHO-POLECYANLHY
nperoautio. Tlousrrs «HpelOMHUis» HE TOTOXHE IOHATTIO IPSOAMULLGAIPHOCTI», OCKIUIBKH
DPErOMLA € JOKA30BHM NPABHIIOM, A APEIOHI[IANEHICTE — 116 BAaCTHBICTE PILIEHHA, L0 € HACHLIAKOM
HAYBHOCTI B HEOIO JOPHIMYHOL cHAY, 3aradbHONPABOBOIO NPEIOJHIICIO B KPUMIHANLHOMY TpoOLEC €
BHKOPHCTAHHS [IPH TPOBA/UKCHHI B KPWMIHANEHIM cnpaBi (pakTiR Ta BHCHOBKIB, BCTAHOBICHHX
pillIeHHAM CYRY NpO BH3HAHHA 0cO0M HeMie3NaTHOK ab0 0OMeXeHO AIE3aTHOK, IPO BU3HAHHSA 0CO0H
noMepsior0. Pliendss cyay MOA0 HUBIMBHOIO MHO30BY PO RINIIKOAYBaHHH HIKOH, 3aBIAHOT
3TIOYHMHOM, HE MOXKE MaTH NPEFOJMLIANBHOr0 3HaYEeHHA U1 CYAy IIpH BUHECEHHI BHPOKY, OCKIIBKH B
LHBIIBHOMY TIPOLECE Ha CYA He NOKIafeHo 0008 130K BCTAHOBJIEHHs 00’ exTUBHOI iCTHHY Y cnpasi, a
cyzoge pinieHHs € oOTPYHTORAHKM, SKINO BOHO YXBaJieHe Ha OCHOBI TIOBHO i BCeGiuHO 3’scoBaHMX
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oGcTaBsH, Ha SKi CTOPOHH MOCHAANOTACA AK Ha THACTABY CBOIX BHMOI i 3alepedeHs, MiATBEPIKEHHX
THMH A0Ka3aMH, 9ki Gyiiu JochibKeHi B cyaoBoMy 3acixauni |3, 11-12].

Bascmisy ponb y MexaHisMi ApaBOBOTO peryJHOBaHHS BilirparoTs HOpMu-iediHilil, aipke NpaBUILHE Ta
TO4YHE PO3YMiHHA HOpM-mediHiniii cy6’exTamMyi NpPABOBIHOCHH € YMOBOKO MNPABHIBHOTO TA TIOBHOIO
BUKOPHCTaHEA 0coB0I0 CBOIX npas Ta BukonauHs oo’ a3kis. T.O. [loopokya 3a3uadac, MO BH3HAYEHHS
(nediniuix) — Le OfMH i3 HaBOKIHBINHX 3aco01B, Mo 3abesnegye ACHICTE, OIHOZHAYHICTS | BH3HAYCHICTE
TOHATE, SKI BAKHMBAIOTBCA, 30KpeMa, 1 B 3aKOHONABCTBI. 3-TIOMDK OaraThOX NPHOKCIE BOHM AOCINAMOTH
Haiipxmsiwe micte. Tomy T.O. TTonoposkHa BBa¥aE, MO 1X AOLUILHO BIIHECTH 10 OCHOBOTIONOKHUXK, 4
He fo o6CIyroByiounx. BoHM He TIIBKM JOMOMArdiOTE Y pealisalii npaBul NOBEAiHKHM, a # [IOCTAIOTH
OCHOBOK) JJISi CTBOPEHHA HOBMX HOPM, OCKLILKM Ti IOBHMHHI BiANOBIZATH TEPMIHONOIT, 100 3aKpiruieHa
nediHiuiaMH 3rigHo 3 BUMOraMy BIANOBIAHOI ramy3i npapa.

Ha ocnosi mpuknagis T.®. Ilogoposxksa moBofuTts, mo NediHilii He BHCTYNAIOTH <«IPAMHMHEY
TIPABIIAMH TIOBEAIHKH. [X HEOBXiNHO posIisjaT# He SK HOPMY MpaBa, a K OCOGIMBHH NEpIKABHO-
BNafgHWii npunde, sSkuf, Ha BiIMIHY BiI HAYKOBHMX TA HOBCAKAEHHHX BHM3HAUEHb, €
3araiIbHO000B  ASKOBHM JIPH THYMAYeHHI i 3aCTOCYBaHHI NOJOXKEHL HOPMATHBHO-IIPABOBOFO AKTa.
3axoHonasui AeiHILii MaIOTE CBOKO CTPYKTYPY, KOTPa BKIIOYAE TPH KOMIIOHEHTH — TEPMIH, YaCTHHY,
IO BH3HAYAE HOro, Ta npesukaTHeHHHA 38”330k, IlouaTok BH3HAYEHHS 3 TepMiHA, MO BH3HAYAETHCS,
CBIAYHTE TIPO HaMip 38KOHOMABIIA BBECTH B HOPMATHBHO-IPABOBHH aKT HOBE [T HHOFO NOHSTTAL.
CaMe TOMy COUaTKy BBOAWTBCS MOHATTA, 2 NOTIM BOHO BH3HAYacThes. 3akoHonasui mediniuil — ne
BUXIHI (OCHOBOTONOAHI), CaAMOCTIHHI Ta crenudiunl fepKaBHO-BIa/HI HPUIKCH, 100 € KOPOTKHMH
BH3HAYCHHAMM NOHATH, SKi BUKOPUCTOBYKOTECH B 3aKOHOAABCTBI. BOHH ABAAIOTE c060I0 0cobnMBsi
SJIEMEHTH MEXaHi3My IIpaBOBOrC PErymOBaHHA, 33 AONIOMOTOI0 AKMX pPOGNATLCH 3PO3YMITHMH,
BIACHE, PETYIOI0Yi Ta OXOPOHHI NPHIHCH JAePXKaBH — Npasosi Hopmu [6, 6-7].

OcobauBuil iHTEpeC NPEeACTaBngOTh o000 HOpMHU-Qikuil, ski GaKTHUHO 3aKPITUHOIOTE OPUIMYHI
daxry, posectd abo crpocrysar gKi Hemoknuso. Hanpuxnan, srigsao i3 crarreio 46 IlusimeHoro
Kofekcy VYkpainu «®DisuuHa ocoba Moxe OyrH orojionieHa CyLoM NOMEpIoR, SKWIO y Micki if
NOCTIHHOrO IpOXKHBAHHA HeMac BiaoMocTel npo micue ii mepeOyBaHHA NPOTATOM TPBOX POKiB, a
AKuo BOHAa npomana OespicTH 3a ofCTaBMH, IO 3arpoXyBamyi 1 cMepTio afo JaloTs mifCTaBy
IpHIycKatd ii 3arubenk Bl NEBHOFO HEMIACHOTO BHOAAKY, — FHPOTArOM HIECTH Micsiuis, a 3a
MOKIMBOCTI BBakaTH (isudHy ocoby 3aruGnor0 Bifl NEBHOrO HEIMACHOTO BHNANKY abo iHmMX
00CTapHH BHACNOK HAJ3BHYAHHMX CHTYALlii TEXHOTEHHOIO T4 IIPHPOAHOTO XapakTepy — IPOTAroM
OAHOIO MiCHIU Dici 3aBepllieHs poboTH crenianbHOl KOMICIT, YTBOPEHOT BHACHINOK HAI3BHYANHIX
CHTYaL[i} TEeXHOr€HHOTO Ta MPHPOJHOFO Xapakrepy».

Ane >, (aKTUYHO, HE MOXHA i3 CTORIZICOTKOROK BIEBHEHICTIO CTBEPAXYBaTH, 10 ocoba ¢
nomepsaoio. Josectn abo cripoctyBary dakt diznyunoi cMepTi 0cobH B anoMy BHIAAKY HEMOMIHBO,
TOMY IO HeMae camoro Tina ocobu. Taxum 4mnoM, HOpMa-QiKUis BCTRHOBIIOE IOpPUAMYHME (aKT,
AKHH He MOXKHA OBECTH a0 CIIPOCTYBaTH, i AK#i TATHE 33 cOGOI0 BAXIMBI MPABOBI HACITIAKH.

Mosxnueo ocoba 3a3Ha1a NCHXOAOTIYHOT UM NMCHXIYHOT TPABMH 1 IEPEXOBYETHCA NI HyKHM iM’IM B
iHiA MicLEBOCTI, HE MarOYd MOAIMBOCTI ab0 He Oaxarouy HANATOAWMTH 3B’430K i3 ponudamu. He
MOXKHE RHKUIOYATH 1 MOMUIMBICT YMHCHOTO BHMKPAJEHHA JUONHHK Ta HE3aKOHHOTO no3baBneHHs i
cpo0OH B HEBCTAHOBICHOMY MicHi. Y TOH € 4ac, BaXUIMBICT: BH3HAHHA Takol ocobu NOMEpIow
B@XKKO NepeoliHHTH. 3rigHo i3 ¢1.47 Lurinsroro kogexcy Yipainu «[IpaBoBi HacHiAKu orojomeHHs
izmynoi ocobu MOMEPIO0 IPHPIBHIOIOTECH 10 NPABOBMX HACHINKIB, AKi HACTAIOTEL y pasi cMmepTi.
Cnaznxoemii ¢isngH0l ocobH, Ska OrooNIeHa TIOMEPNIOI), HE MAIOTEH NPABa BIAMYXKYBATH TIPOTSIOM
I’ ATH POKIB HEpyXOMe MakHO, 10 TiepeHiIo 40 HUX y 3B°43KY 3 BIIKPHTTAM cnanmumun. Hotapiyce,
AKMIA BMJAR CTAJKOEMIIEB] CBIAOHTRO NPO MpaBo HA CHAlIUMHY Ha Hepyxome MaliHO, HAKIAjac Ha
HBOTC 3360pony Biguyxenns [7].

Takum yunom, HopMa-ixkuia B faHOMY BUnAJKy Bilirpac KIFOYOBY POjib ¥ HpoHec peartizanii npas
MIOJMHY T2, ¥ BeoOXIIHOMY BHIAAKY, ¥ IpoLieci 11papo3actocyBaHHs. Peanizanis Bkasanoi HopMu Mae
3HaYeHHS, 30KpeMa, JUiA HOoNoBika abo iHky ocobw, AXa BH3HAHA IIOMEPIOIO, IHIIUX POAHYIB OO
odopMIeHHS CHANIUNER, POTYUCHHS TOLIO.

Oxpemy yBary HeoOXiHO IIPHIITHTH HOPMAM-JEKIapaitiaM, aJpke BOHY, OKPIM NO3HTHBROIO BILIMBY
Ha TIPAROCBIZIOMICTh IPOMAaJIfH, MOXYTh HecTH B co0i i HeraruBHMIl noTeHLian OO BIVIMBY Ha
pABOBi NEpeKoHaHHs Ta TOYyTTs moausd. Tak, manpuxnam, y cr.l Kowmcruryuil Vkpainm
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3KPILICHO, MI0 YKpalHu € CyBepeHHA 1 He3aNIeXHa, JEMOKPATHYHA, COLIAibHA, IPaBOBA HEPIKABA.
[IpoTe peanbHa RiHCHICTE CBIAUMTE, 0 YKpaiHa 3HAXOAHTRCS HIE Ha HUIXY QOpMyBaHHS cOUianbHOT
1 npaBoBoi AepiKaBH, MalOYH LI JOCTATHLO BHCOKWH PiBEHb KOPYNUiil, 3HaYHY KiNBKICTH TIOPYINEHE
npag i cBobOA MOAMHK 3 OOKY OpraHiB ASpKABHO! BJIajM, 3HAYHMI MaCHB HEBHKOHAHHX CYIOBHX
pimens Towo. Hle Oinbiie HEBAOBONEHHS B rpOMaffH BHKIHKAIOTE (DIKTHBHO-IEKTAapaTHBHI
nonoxenns cr.48 Koneruryuil Yipainm, 3rigso i3 sxavu «Koxen Mae npaBo Ha JOCTATHIM KHTTEEHH
piBeHb s cebe i cBoeT ¢iM’l, L0 BKIIOYAE HOCTATHE XapuyyBaHHMA, ONAr, XHTNO» [8]. ToMy 3Bruaiina
monuHa, ska He € daxipleM y ramysi npapa, cnpuitmae nopmu KoHerwrynii sk Taki, 1o He
BiAnosigaooTs gificHocTi.

A Benosara 10 oxpemux HopM KoHcruryuil dopmye genoeary 1o OCHOBHOTO 38KOHY B I{iNOMY, IO
3aBjac 3HauHO! WIKOMM IHAMBIXYaNbHIH Ta CYCIUIBHIH [PaBOCBIIOMOCTI Ta FOCHIIOE TpaBOBHiE
HirinisM.

Y upomy acniexti noswrusauM npuioiagoM € Koncrurynis CHIA, y skilt dakTHiHO HeMae HOpM-
Jeknapauii (o THOY «koxKHOMY 3a6e3nedyerbest JoCTaTHii piBeHD KUTTAY), aJle YiTKO 3aKpimsieHuit
NPHHIMN PIBHOCTI BCIX MEpen 3aKOHOM Ta CHCTEMa OPrariB JeprxaBHOT BIAIM | MOPIROK B3aEMOMIl
Mix HuMmH. 3asasky upoMy Koxermrywis ClHIA sanmmaerbes GaxTHUHO HE3MIHHOIO TIPOTATOM
Oinble JBOXCOT POKIB i € YHAAMEHTOM NMOMHTHYHOT | TPABOBOT CHCTEMM JIEP/KARH.

Takum urHOM, HOPMH AeKiapalii B NpoLeci 3aK0HOTBOPHOT Ta HOPMOTBOPUOY HisIBHOCT] HeoBXinHO
BHKOPHCTOBYBATH Jyxke obepesxso, nam’ararody Npo MOMUIMBI HETaTHMBHI HACTIOKM A NPaBOBOL
CBIZOMOCTI CYCIIIABCTRA.

Y cyuackuX yMOBax TpaHctopMallii npaBoBol cucTeMH YKpaihu M BrymBoM raobanisanii HeTunosi
HOPMYM NPARa 33CTOCOBYIOTHCA B HOBOMY ACITEKTi, Y KOHTEKCT] CIIEBIAHOMEHI HOPM HAI{CHAIBHOTO
3aKOHOJABCTBA 3 HOPMAMM MDKHAPOJHOTO Npasa, 3araibHOBM3HAHHMH CTAHHAPTAMH 3aXHCTY Npas i
csobon momann. OcoliMBO Le CTOCYETHCS HOPM-NPHHIMIIB MDKHAPOAHOTO NpaBa, 30Kpema:
TPHHUMIY HEMOPYIHOCT NIpaB 1 cBoOOJ MOAMHH, BIAMIOBIIaNBHOCTI KepIBHMITRA Jepikasy 3a rpybi
T4 MacOBi MNOPYIUEHHS IIPaB JOAMHH, TOOTO QAKTHYHO 33 HE3NATHICTH TOJNOBH HEPXKaBH, Vpady,
TIapIaMeHTy BHPIHHTH KOHQNIKTHY CMTYyallilo, 3aXMCTUTH LIHBIUIPHE HACENCHHS BiJl DANHKANBHO
HAJAINTOBAHHEX TPYIL.

SckpaBl DpURIANH IPAKTHYHOIO 33CTOCYBaHHS HOPM-TIPHHLUINE MDKXHApOIHOrO npasa MIOAO
KOHKpPEeTHHX AepKaB MU Sauumo Ha npuknaai Jlisii, Cupil, Jlirany, Kocoro oo, Ocobiuso rocrporo
¢ curyauia B Cupil, ne upessieHty 12 YpSJOBHM BiMChKaM NPOTMCTOSTE He TUIBKH SanIurcbki
VFpYMOBYBaHHA TaK 3BaHoi Binenoi apmii Cupti, ane | moTyxHi iH(popmauiini pecypen saxiquux 3MI,
Aki BemyTe npord Baagu Cupil OesnpunumpnHy indopmauiliny BiliHy. TakuM YHHOM, HOPMH-
NPHHIMIE TOMHHAIOTE BiAITPABATH OAHY 3 KAKOYOBHMX pofielt v npoueci NpaBoBOro peryiaioBaHHS,
0cobnnBo ¥ chepi MDKHAPOIHOTO IIPaBa.

J.C. Cyxanopa cripaBeanuBo oOIpyHTOBYE BHCHOBOK HpO 3POCTaHHS PONi MPe3yMIHill y cydacHux
MbKHApOMHNX | HALIOHANEHHX NPABOBHX CHCTEMAX, HE3AJICKHO Bil IX HAJNEXKHOCTI Ao Tiel um immof
npasoeoi ciM’i. TenpeHuis 1o yHiepcawmizamii Npe3syMnmiii NpoABASETHCA B IX BH3HAHHI Ta
3aKpiUICHHE] K Ha MDKHApOIHOMY, TaK 1 Ha HALOHAIPHO-IIPABOBOMY PIBHI, B3aemMOOBYMOBIEHOCTI
(MDKHapOAHMMM 1 HAUIOHANBHMMH YWHHHKAMH), B3AEMOTIPOHMKHCHHI 1  Blacmosbarayessi,
[OCTYTOBOMY BH3HAHHI BCiMa HAILIOHANBHO-TIDABOBHME CHCTeMaMM, HE3AEXKHO BiX TX THIONOr.
3pocranna poni npesymmuid, Ha pymxy C.J{. CyxaHOBOI, DpOsBIAETBCA B PO3LIMPEHHI 1X Karajory,
Oinpnuif  BU3HAYEHOCTI, AXTHBHOMY BHKODHCTAHHI B IIPABO34CTOCOBHIN NpakTHIN, HacaMnepen
cymosifi. GyHRaMeHTANBHOK OCOONHBICTIO NpesyMriiil v chepi mpae i cBoGOA € ix 06yMoBNIeHicTL
MDKHAPOJHO-NPEBOBHM BH3HAHHAM JIOMMHM, HaHBMINOI0 UiHHiCTIO. Y 3B’A3Ky i3 IMM mipaBa i
crobonM 3aBAAKM TIDHEJHAHHIO JiepKaB [0 MDKHAPOJAHMX aKTiB Npo npapa JouuHu i3 cdepu
BHYTPIOHBOT CHpaBH JepkaBH Bee Oinpllie NepeTBOPIOIOTBCA Ha  3araibHOHMBiMIZAliliHY,
3araJybHONIOACHKY IIHHICTh, 3aranbHOBH3HAHI Ta 3aKpiivieni B MDKHAPOMHO-IPABOBUX KOKYMEHTAX,
30KpeMa, TaKi Mpe3yMillii: NpesyMIliis HeRiXdy)XKYBAHOCTI TpaB i cBOOON NIOAMHM, IpesymIidia
ceofonu nepecyBaHHA 1 BHOOPY MICUJ NPOXUBAHHS, IIPE3YMIlLis HEBH3HAHHA 3BOPOTHOI CHIIH
3aKOHY; HApe3syMmriis RoOpOCOBICHOCTI rpoMajfH; TPE3YMNLIA HEBHHYBATOCTI; IPE3YMITIi% 3HAHHA
3aKOHY I IpesyMAuis icruasocTi cynosoro piwenss [9, 17-181.

Heponixmn rany3eBoro 3aKoHOAABCTBA 1040 3abelnedeHHs MDKHAPOAHO-TIPRBOBUX TIPE3yMIILIH, Ha
aymky CJ. Cyxanosoi, oOyMoBNeHi THM, IO, MO-Tiepile, Y HEOMY € BiACYTHROW HopMma-aedinilis,
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IO MICTHT BHSHAYCHHS I1Pe3yMIIIT; O-Apyre, iCHYIOTh HPOTHUPIYYS MK MIKHADOLHO-TIDABOBHMMH i
KOHCTHTYLIHHHMY HOPMAMH Ta HOPMAMM T'ajly3eBOI0 3aKOHOZABCTBA, (HANPHKAAN, (POPMYIIIOBAHHS
NPe3yMNIti HEBMHYBATOCTL); NO-TpeTe, GLNBINICTh NPe3yMIMiil He MAIOTh 3aKpilieHHS B YHHHOMY
38KOHORABCTBI, 4 iX 3MICT JIOTIYHO BUIUIMBAE 3 OKPEMHEX PO3IJB ray3eBoro 3akoHosascTsa [9, 18].

V cy4acHUX YMOBaX BMHHKII2 BeOOXiHICTh MiTKOT CHCTEMATH3ANIT HETHIIOBHX HOPM TNIpara, ocobiuBo
B ramysi mbxmapogsoro npapa. Ha pisni Cratyry OOH HeoOximHo 4iTko NponHcatd HOpMy-
NpesyMIILi HeBHHYBATOCTI To/IiB epxas 3a rpy0i ta MacoBi nopyuenns npas i cso6o JOAUHE, WO
Gyne maTtn Hacmizxom 3abopony Ha nyGnixauii semeperipenol indopmauii npo BUHYBATICTh Jdijepa
TeBHO! KpaiHH B 3JI0YMHAX IIPOTH BJIACHOrO Hapony. BHHYBaTicTR FONOBM nepxaBH B rpyOux Ta
MAaCOBHX TIOPYIIEHHSX TIpaB i cBOOOA JHONMHK NMOBMHHA OyTH nOBeieHa BHPOKOM MiXHAPONHOro
KPUMIHaTRHOI'0 CYXy Ha IiAcTaei 3i0panux o6’ eKTHBHHX HOKa3iB.

TakuM uMHOM, HETHNOBI HOPMM IpaBa BiJlirPAIOTE BRKIHWBY pONE Y MEXaHisMi MPaBOBOro
PETYNIOBaHHA, TOMY iX JOCIIKEHHA € IePCNIeKTHBHAM HATPIMKOM HayKoBoi poboTH,
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