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KOJIU®IKALISA BAKOHOJABCTBA Y COEPI IHTEJEKTYAJIbHOI BTIACHOCTI:
3A TA IIPOTHU

[Iumka P.B., n.10.H., npodecop

IOpuouunuii incmumym HayionanvHozo agiayiiiHo2o yHigepcumemy

VY crarti WaeTbes mpo NmoJaiblIuil PO3BUTOK 3aKOHOJABCTBA Y c(pepl IHTENCKTYalbHOI BIACHOCTI, V SIKId Ha
OCHOBI JIMJIEMH «3a» 1 «IIPOTH» ABTOP BBAXKAE, 110 HACTAB 4ac JJs po3poOku nosHomacmrabHoro Koxgekcy
IIPO OXOPOHY IHTEJNEKTYaIbHOI BJIACHOCTI, Y SKOMY KOMILICKCHO CIIiJl BPET'YJIIOBaTH Li IPAaBOBIIHOCHH Ta
1o30yTHCS HU3KKM MOTOYHMX 3aKOHIB Ta IMiJI3aKOHHUX aKTIB y 3a3HaueHiit cepi. BupieHns quneMun «3a» 4u
«IPOTUY» TIPOBEJICHO HAa KOPHCTh MEPIIOro Yy TMOEJHAHHI 3 YPEryJIOBaHHSIM Y 3a3HA4€HOMY aKTi 1
IHHOBALIIHUX MPABOBIHOCHH.

Kntouogi cioea: 3akoH00a8cmeo, iHmenekmyanbHa 61acHice, KOOeKc, KoOugikayis.

Ilumka PB. KOJUOUKALIMS 3AKOHOIATEJILCTBA B C®OEPE MHTEJUIEKTYAJIBHOU
COBCTBEHHOCTU: 3A W TIPOTUB / IOpuanueckuii uHCTUTYT HarpoHaibHOTO aBHAIIOHHOTO
YHHUBEpCHUTETA, YKpauHa

B crarbe wuaer peub O JajbHEMIEM pPa3BUTHM 3aKOHOAATENLCTBA B Cpepe HMHTEIUICKTYalIbHOM
cOOCTBEeHHOCTU. B Heii Ha OCHOBE JMIIEMMBI «3a» W «IPOTUB» aBTOP CYMTAET, YTO HACTYIHJIO BpeMs I
paspabotku mnoaHomacmrtabHoro Komekca 00 oXpaHe HMHTEIUIEKTYalbHOM COOCTBEHHOCTH. B Hem
HE0OX0JMMO KOMITIEKCHO YPEryJIHpoBaTh 3TU MPABOOTHOIICHUN U M30aBUTHCS OT PsAJa TEKYIIUX 3aKOHOB M
MO/I3aKOHHBIX aKTOB B OTMEYEHHOU cepe. Pemenre aueMMbl «3a» WM IIPOTHUB» MPOBEJCHO B MHTEpEcax
[IEPBOT0 B COYETAHUU C YPETyJIMPOBAHUEM B OTMEUCHHOM aKTe ¥ MHHOBAIIMOHHBIX MPABOOTHOILICHUIA.

Kntoueguie cnoga: 3akoHo0amenscmeo, UHmMeneKmyaibHds co0CmeeHHOCb, KOOEKC, KOOUPUKAYUS.

Shyshka R.B. CODIFICATION OF LEGISLATION ON INTELLECTUAL PROPERTY: PROS AND
CONS/ National aviation university Law institute, Ukraine

The author of the article touches upon the aspects of further development of intellectual property legislation.
The author concludes that it isimportant to adopt the Intellectual Property Code.

It is necessary to resolve these complex relations and to get rid of a number of current laws and regulationsin
the marked area.

The upward position of the author since specidization in the study of features regulating relations in the
sphere of intellectual property changed: from denia to justify the need of codification of rules on
qualifications and deskilling of IPRs on the idea of the unity of the procedures necessary to redlize the
consolidation rules on intellectual property rights for codification level.

The current level of law provides international acts that tend to codification. It is evidenced by the Codes of
intellectual property of different countries.

Currently, the legal regulation of relations in the field of intellectual property provided by various codified
laws based on a different basis and is not subject to global, as perceived through the lens of understanding the
object of the different branches of law: administrative, criminal, customs (public law course), civil,
commercia (private-line). This leads to the polarity of approaches and interpretations of the same terms:
"intellectual property ", "intellectual property rights', "content of intellectua property, "protection of
intellectual property" and so on. Obviously, these definitions are constitutive and may not be changed in the
light of their perception of theindustry .

These problems in doctrinal terms and application consistently raise in researches of leading experts in the
field of intellectual property: G.O. Androschuk, Y.L. Boshytskyy, I.F. Smith, A. Kochanowski,
V.M. Mdllard, A. Miller, O.A. Pidoprygora, O.O. Pidoprygora, O. Kharitonov, R.B. Shyshka and others.

The purpose of this publication is the justification of scientific and balanced position on the codification of
the law of intellectual property.

The object islega relations arising in the field of intellectual property, subject to rule-making in the field of
intellectua property.

Food for thought : 1) legislation on intellectual property rights in the developing world as one of the areas of
private international law, which still has no codified acts but is surprisingly extensive and is based on the
basic conventions, 2) frame legislation on intellectual property rights are international conventions. about
copyright and literary property and respect IPRs which expanded by special conventions and international
agreements on particular intellectual property rights, and 3) WIPO operates a proprietary theory of
intellectual property rights and, in contrast to the object of his interest, the latest achievements of human
genius and their implementation in practice is conservative on law-making and changes in its direction, and 4)
atrend supported by the international community through the publication of UN resolutions and in particular
the European community edition resolutions. 5) The experience of countries that have gone through the
codification of law intellectual property (France, Poland, Russian Federation) has not received wide approval
of practitioners and theorists, 6) prepared draft Code of Ukraine intellectual property deemed unacceptable
and herested "in God", mostly due to the fact that its development did not participate leading experts Ukraine
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in intellectual property, 7) most researchers and practitioners, and found significant shortcomings in the
project and targets for its revision or other codification work on this subject is not maintained, 8) for the peril
of state funding drafting stages given untimely but, given the availability of infrastructure (State department
of Intellectual Property, intellectual Property Institute, a galaxy of expertsin the field of intellectual property
that are ready for the "business' to take part in the revision bill, 8) codification of intellectual property
legidlation threatens removal of existing codes of book IV of the Civil Code of Ukraine and the relevant codes
and regulations conceptual view, 9) is the first to apply the treaty regulating relations in the sphere of
intellectual property and threatens the integrity of contract law, 10) the relationship of intellectual property
are mixed and complex but its foundation is the exclusive right to private law, 11) mostly intellectua
property is read as a specia course intersectoral importance and has provided a unified approach with no
known strain on industry interest; 12) in the enforcement branch sign is erased and protection of the rights
and protection of all sectoral and cross-sectoral origin of the good: just to succeed.

Intellectual property law legal education relatively new cross-sectoral nature and none of the fields are not
accumulated enough experience and empirical basis for such drastic steps as codification.
Key words: legislation, intellectual property, code, codification.

BucxinHa mo3utist aBTopa 3 4acy creuiaiizalii Ha BUBYEHHI 0COOIMBOCTEN perysIroBaHHs BiTHOCHUH y
cepi iHTEnekTyanbHOI BJIACHOCTI 3MiHIOBalach: Bim 3amepeueHHs NOTpeOM Komudikawii 1o
oOrpyHTyBaHHs komudikauii HopM mnpo kBamidikamiro Ta aAekBamidikaiiro 00’€kTiB mpaBa
MPOMHUCIIOBOT BJIACHOCTI Ha i€l €qHOCTI Takux MpoUenyp, 10 YCBIOOMJIEHHsI MOTpPeOu KOHCOJiaamii
HOPM MPO MPaBO iHTEIEKTYaabHOT BIACHOCTI Ha Koau(pikaliiiHOMY PiBHi.

CyyacHWii piBeHb PO3BHTKY 3aKOHONABCTBA 3a0e3MeUyeThCS MiXKHAPOTHIME aKTaMH, SIKi TSDKIFOTH 10
kogudikanii. Tomy CcBiqUUTH TPUUHSATTS KOJEKCIB IMPO IHTENEKTyallbHy BIACHICTH MPOBITHUMH
KpaiHamu CBITY.

Hapa3i npaBoBe perystoBaHHs BiTHOCHH Yy c(epi iHTENeKTyanbHOT BIACHOCTI 3a0€3Mevy€eThCsl Pi3HUMH
KOAUQikoBaHUMHM 3aKOHAMU, 5IKi TOOYZ0BaHI Ha pi3Hili OCHOBI i MiNMOPAAKOBaHI HE TTIO0AIBHUM, a
CIPUIMHATAM dYepe3 TPU3MY PO3yMiHHS 00 €KTY OXOPOHH OKPEMHUMHU Tally3sMH 3aKOHOJABCTBA:
anMiHICTpaTUBHUM, KpUMIiHQJIbHUM, MWUTHUM  (IyOJiYHO-TIPABOBMIA  HAmMpsiM), [MBIJIGHUM,
rocroiapcbkuM (MpUBaTHONpaBoBUW HampsiM). lle npu3BOgUTH A0 NONAPHOCTI y migxomax i
TIyMaueHHAX OJHUX i THUX e TEPMiHiB: «iHTeJeKTyallbHa BIACHICTBb», IPABO IHTENEKTYallbHOT
BJIACHOCTI», «3MICT MpaBa iHTeNIEKTyanbHOI BIACHOCTI», KOXOPOHA IHTENEKTYaJIbHOI BIACHOCTI» TOLLO.
OueBUIHO, HI0 Taki AeQiHilil € KOHCTUTYTUBHUMM i HE MOXYThb 3MiHIOBAaTHCS 4Yepe3 Mpu3My iX
rajly3€BOro CIpUHHSTTS.

Lli mpoGnemMu y JOKTpUHAILHOMY TUIaHI Ta MPUKJIAAHUX iX MPOsSBaX MiJHIMAIOTh MOCTIHHO MPOBiNIHI
¢axiBui y cdepi npasa iHTenekTyanbHoi BiacHocti: [.O. Auapouryk, FO.JI. Bommmbkuii, [.d. KoBanb,
0.B. Koxanoecbka, B.M. Kpwmxna, O.M. MenbHuk, O.A. Ilinonpuropa, O.0. Ilinonpuropa,
O.1. XapuroHosa, P.b. Illumika Ta ixmi.

Mertoro myOGikanii € oOrpyHTyBaHHS HayKOBO-BUBaXXEHOT MO3MULIIT 1100 Koaudikallii 3akoHOIaBCTBA
y cepi iHTeNneKTyanbHOT BIaCHOCTI.

O0’eKTOM € MPaBOBiTHOCUHU, 5IKi BUHUKAIOTh y cepi iHTeleKTyallbHOI BIACHOCTi, a NMpPEeAMETOM
HOPMOTBOpPEHHS y cepi iHTeIeKTya IbHOI BIaCHOCTI.

[Hdopmarist anst po3aymiB: 1) 3aKOHOAABCTBO NPO IHTENEKTYalbHY BIACHICTh Y CBiTi PO3BUBAETHCS SIK
OJIMH i3 HANPSAMKiB Mi>KHAPOIHOT'O MTPUBATHOTO TIpaBa, ke 0ci He Mae KoAu(]iKoBaHHUX aKkTiB, XoUa €
HaIpovy/ po3rajly’>KeHUM i TPYHTYEThCs Ha 0a30BUX KOHBEHIIisIX; 2) OCTOB 3aKOHONABCTBA y cdepi
{HTeNeKTyabHOI BJIACHOCTI CTAHOBNATH MDKHAPOAHI KOHBEHIIIi: CTOCOBHO aBTOPCHKOrO IpaBa Ta
JIITEpaTypHOI BJIACHOCTI Ta CTOCOBHO OO’€KTIB MpaBa MPOMHUCIIOBOI BJIACHOCTI, sIKi pO3LIMpPEeHi 3a
paxyHOK creuiajibHUX KOHBEHIW Ta MiXKHAPOAHUX [IOTOBOPIB LIOAO OKPeMUX O00’€KTiB mMpasa
iHTenektyanbHoi BrnacHocti; 3) BOIB moTpumyerbesi mpomnpieTapHoi Teopil npaBa iHTEIeKTyalbHOT
BJIACHOCTI Ta, Ha BiIMiHY BiJ MpeIMETy CBOTO iHTepeCy, HOBITHI JOCATHEHHS JIIOJChKOTO TeHilo Ta iX
BIIPOBAKCHHS Y IPAKTUUHY AisTIbHICTh, € JOCUTh KOHCEPBATUBHOO 1110JI0 HOPMOTBOPYOCTIi Ta 3MiH Y
il crpsMyBaHHI; 4) Takuii HampsM MATPHEMAHO MDKHAPOIHUM CIIiBTOBAPHCTBOM 4Yepe3 BHIAHHS
pe3omoniit OOH Ta, 30Kkpema, eBpOoNeliChKIM CITiBTOBAPUCTBOM BHIAHHIM €BPOPE3OITIOLiii; 5) MOCBin
KpaiH, fKi MM IoisxoM koaudikailii 3aKOHOJABCTBA MPO IHTENEKTyallbHy BiacHicTh (Dpantis,
[Monbwa, Pocilickka ®enepallisi), He HaOyB IWIMPOKOrO CXBAICHHS MPAKTUKAMU Ta TEOPETUKAMM;
6) miAroTOBNEHWI 3aKOHOMPOEKT KOIEKCY YKpaiHW Mpo iHTeJIeKTyallbHy BIACHICTh BU3HAHO
HEMPUIHATHUM 1 BiH MOYMB «y 003i», 374€0iNbLIOr0 Yepes Te, U0 B Woro po3podili He Opanu yyacTi
npoBinHi QaxiBii Ykpainu y cdepi iHTeNnekTyanbHOI BiacHOCTi; 7) OUBINICTh HAYKOBIIB Ta i

HOpuouuyni nayku



85

MPAKTUKIB BUSBUJIM CYTTEBI HENOJNIKM y LIbOMY MPOEKTI i 3aBIaHb Ha HOTO MOOMpAIIOBAHHS YM iHII
KoaudikaniiiHi poOOTM 3 UBOrO MPHUBOAY HE BENYThCS, §) uepe3 CKpyTy i3 JepKaBHUM
(iHaHCyBaHHAM, po3poOKa MPOEKTiB KONEKCiB BHAAETbCA HECBOEYACHOIO, MpOTE, 3 OIJsIIy Ha
HasiBHiCTh iH(QpacTpyktypu (JlepkaBHuii  jmemaprameHT  iHTenekTyanbHOi BnacHocti, HJII
iHTeNIeKTyabHOI BJacHOCTI), Lina miesaa ¢axiBuiB y cdepi iHTEIEKTyanbHOI BIACHOCTI TOTOBI,
3apaZivl «CIpPaBWy», Y3STH Y4acTh Yy JOOMPAIOBAHHI 3aKOHOMpPOeKTy; 9) koaudikallisi 3akoHOIaBCTBA
Npo iHTEJeKTyallbHy BIIACHICTh 3arpOXy€ BUIIyYEHHSM i3 UnHHUX KonekciB kHuru 1V 3 LK Ykpainu
Ta BIANOBIMHUX KOAEKCIB 1 Meperisay KOHIENnTyalnbHUX nojoxeHb, 10) Hacamnepen, ue Oyne
CTOCYBaTHCs JOTOBIPHOTO PEryJOBaHHS BiIHOCHMH y cdepi iHTeleKTyanbHOI BIACHOCTI Ta 3arpoXkye
LiJTiCHOCTI NMoroBipHOTro mpaBa; 11) mpaBoOBiMHOCMHU Yy cdepi IHTENEeKTyallbHOI BJIACHOCTI MarOTh
3MillIaHUH Ta KOMIUIEKCHUH XapakTep, ajle WOro OCHOBY CKJIaJia€ BUKJIFOYHE MPaBO 5K TMPHUBATHE
npaBo; 12) 31e0ibIIoro, NpaBo iHTENEKTYaIbHOT BIACHOCTI YMTAETHCS SIK CHELKYPC MiXKralry3eBOTo
3HAueHHs 1 Mae 3a0e3nevyBaTUCs €AMHUMU miaxogamu Oe3 Bimomoi aedopmauii Ha rainy3eBuii
iHTepec; 13) y mpaBo3acToCyBaHHi rajly3eBa 03HaKa 3HUKAE i JJIs 3aXUCTY MpaB YCi 3aX01 raTy3eBOro
i MidXrasy3eBoro moxo/KeHHs! MPUIHATHI: a0K JIUII JOCSTTH yCIIiXYy.

[IpaBo iHTeNneKTyanbHOI BIACHOCTI — BIHOCHO MOJIOZE TMpPABOBE YTBOPEHHS MiXrajly3eBoro
XapakTepy i jKOJHA 3 Taiy3eil He HaKOMWYKIa JOCTATHOTO JOCBIAY Ta eMMmipudyHOi 06a3u A TaKuX
KapIUHATBHUX KpOKiB, K Komudikanis. [IpaBozacTocyBanbHa Ta CynoBa IpaKTHKa TeX He
HAKOMMWYMIIa JOCTAaTHBhOI MO3uuii o0 koaudikauii. Ha oMy BnacHe MoxxHa Oyjo © i moctaBuUTH
Kparky.

[Tpore nepeBaru Bin koaudikamii Ha OCHOBI raTy3eBOro MiAX01y UM cepu MPABOBOTO PETYIIOBAHHS €
OYEBUIHUMM, | Taka MpaKTUKa IIMPOKO 3aCTOCOBYEThCS HA HAL[lOHANIBHOMY Ta MiXKHALiOHAIbLHOMY
pieHi. IlpuHaiiMHi, kogudikoBaHUI 3aKOH — HOPUIUYHO WiJILHUM, BHYTPIlIHBO Y3TOJKCHUN aKT, Y
SKOMY CUCTEeMaTH30BaHi OCHOBHI HOpMU MEBHOI ray3i npasa. Tox cilifi BUPILIUTY iHILE 3aBOAHHA: YU
€ TPaBO iHTENEKTYaabHOI BJIACHOCTI rajy33io mpasa i, Y4 Ma€ BOHO KOHCOJIIYIOUi rajy3eBi O3HaKw,
AKi HaJaloTh MOJMJIMBICTH 3TrpYNyBaTH Yy MalOyTHbOMY KONIEKCI HOPMM 3a TaHACKTHOK 4H
iHcTuTyniiiHOO cuctemoro. [lepeBaru Binm komudikanii 3akoHomaBcTBa y cdepi iHTENnEeKTyanbHOT
BJIACHOCTI OYEBHW[HI: 3pYYHICTh KOPUCTYBAHHS, PO3BAaHTAXXEHHs 3araJlbHUX KOJEKCIB, 30Kpema,
UBUIBHOTO, J€ MOXYTh 3aJIMIIUTHCh JIMIIC BiICUIbHI HOPMH, YCYHEHHS HyONIOBaHHS HOPM,
BBEICHHA €AHOCTI st (opM 3aco0iB Ta CMOCOOIB 3AiMCHEHHS MNpaB IHTEJNEKTYaabHOI BJIACHOCTI,
HaBeCHHS J1aly 3 KOJi3isMU Y TIPaBi iHTENEKTyaJIbHOT BIIACHOCTI.

[epenymoBu mist kogudikaii. [Tompu HamaraHHs MpeACTABHUKAMU TaTy3€BUX HAYK TSATHYTH OHisIO
Ha ceOe» y Haykorpadii nmpaBa iHTeNEKTyanbHOI BIACHOCTI OifbIIiCTh NMPEACTABHUKIB BUXOIATH i3
TOTO, IO TIPAaBO iHTENIEKTYaJ bHOI BIACHOCTI CKIIaa€e raimy3b 3aKOHONABCTBA UM CUCTEMHE yYTBOPECHHS
HOpPMAaTMBHOI'0 MacuBy y c(epi iHTeliekTyabHOT BiacHOCTI. TYT € Ti OCHOBHI €1eMEHTH, 3a SKUMU
MOXKHA MPOBOANTH Koau(ikamito: cBoi BiTHOCHHU TEPEBXHO MPHUBATHOTO XapaKTepy 3 IOMYCKOM
iHIIMX sk 3a0e3Mevyoym, CBOsS CUCTeMa aKTiB 3aKOHOAABCTBA Y cdepi iHTENeKTya bHOI BIaCHOCTI Ta
BUJIJICHI B Hill MiicCUCTeMHi YTBOpPEeHHs (aBTOPChKE MPaBo, CyMidkKHE NpaBo, MAaTeHTHE MpaBo, 3aco0u
iHaMBigyanizalii, ToIo); 151 CUcTeMa akTiB yxke cTabiiizyBayacs i y moaaiblIoMy CyTTEBUX BiJICTYMIB
BiJl yCTaJIEeHUX IPaBUII HE CIIOCTepIiraeThes; crenudika BU3HaYeHHs 1X i Ta 3aCTOCYBaHHS; MiJCTaBU
BUHUKHEHHS IIpaB Ta OOOB’s3KiB, iX 3MiICHEHHs YW BHKOHAHHs, CBOS 3arajibHa CHCTEMa 3aXHUCTY
MOPYLICHUX TPaB, CBOI yYaCHUKH MPABOBIIHOCHH i3 MPUTAMaHHIMU 1M Tay3eBHMU MPiOPUTETAMU Ta
O3HaKaMH, 0COOIMBOCTAMH — 30KpeMa aepxaBu, ABToHOMHOI Pecry6niku Kpum, opraniB micueBoro
CaMOBpsIyBaHHs, CBOi O0’€KTM Ta BMMOrM IHOAO iX KBaniikauii, mexaHi3m kaiidikauii Ta
JekBajidikarlii, cBoi NpaBOYMHM Ta JOOTOBOPH, 3 SKMMM JO CHUX Iip He HaBeAEHO Jaay, CBOI
cnen(ivHi NENiKTH Ta BIUIMBU Ha JEIiKBEHTIB, CBOT IMy0OJIiYHO-NIPaBOBI MeXaHi3MU. MU He MaEMO Ha
yBa3i CKJaau 3JI04YMHIB Ta aAMiHICTPpaTUBHUX MPAaBONOPYLIEHb, SIKi HE CNiJl IITYYHO BUTSTYBATH i3
ray3eBUX KOIEKCiB. MIeThes PO yIpaBIIiHChKi TOBHOBA)KEHHS i3 3a0€3MedeHHs 3aKOHHOCTI Y cdepi
IHTEJIEKTyaJIbHOT BIIACHOCT!.

V TakoMmy B3a€MO3B’SI3KY € IiJCTaBU CTBEPDKYBaTH, IO y CBOIM CHCTEMATHIi Ta 3MiCTOBHOCTI
3aKOHOJABCTBO y c(epi iHTeIeKTyalIbHOT BIIACHOCTI €: FOPUINYHO LiIbHUM Ta MOKe OyTH BHYTPilIHBO
y3rOJDKEHHM HOPMATHBHUM MAacHBOM; Ma€ 30ipHHMII XapakTep, O€ MOXKHA BUIUINTH 3arajibHi
MOJIOKEHHSI Ta CreliaibHi i HaBiTh OKpeMi (BUKIIIOYHI) HOPMH; CTOCYIOTHCS BH3HA4YeHOT cdepH
CYCHUJIbHUX BiTHOCHH; MAlOTh CBOI ()OPMU, METOIM Ta MEXi MPABOBOTO PETYNIIOBAHHS; Y MEPCIIEKTHBI
MOXE CTaTH LEHTPOM Taly3eBOi CHUCTEMH 3aKOHONIABCTBA; B3a€EMOJIE€ 3 IHIIMMU Taly3eBUMHU
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KOJIEKCaMU; Ma€ TMEepPCIEeKTHBA YTBOPUTU CKJIAIHYy CTPYKTYpy; Ma€ HaBiThb TMPOTOTHIHM Ta
3akoHOMpoekTu. [IpaBma Ham HuMH mIe TpeOa mMmpalroBaTH (axiBLsAM 1 KOHCOJNITYBaTH 3YCHIUIL
HAayKOBIIiB, YIPABIiHIIB Ta MPAKTUKIiB. AJle MO)KEMO KOHCTATyBaTH, 10, B TIPUHIINITI, CKJIAJTUCH YCi
HeoOXi/Hi AJs [bOT0 YMOBH.

[HuIe, MO ciif BUPIIKUTY: Ki AECTPYKTHUBHI €JIEMEHTH MEepPElIKOPKa0Th Konu(ikallii 3aKoHOJaBCTBA
y cdepi iHTeNeKTyaabHOI BAACHOCTI. Y MPUHLMII, OCHOBHUM i3 HUX € Mi>KHAPOIHHUI acleKT — SKIIO0
Taki poOOTH He BeAyThcs B kpaiHax €C, To 3a CrpsMyBaHHs MeXaHi3My aganTailil HallioHaIbHOTO
3aKOHO/JABCTBA 10 BUMOI' 3aKOHOJaBCTBa KpaiH €C Bce crae 3po3yMminuM. SIKiio eBpomneiichbke Ta
CBITOBE CIIIBTOBApUCTBO J03pi€ 10 peamizamii imei komudikanii 3akoHomaBcTBa y cdepi
iHTeJIeKTyaJlbHOT BJIACHOCTI, TO Lie MOXE CTaTH peanbHIicTIo. Ilepii Kpoku y TOMY HampsMKy yiKe
pOONSTBCS €BPOMENCHKOI KOMiciero mif KepiBHULTBOM Tpodecopa Oine Jlanmo, 30kpeMa Imono
koauikanii uuBinbHOro 3akoHomaBcTBa €C. PaHO 4M Mi3HO BOHA CTMKHETHCSA 3 MMTAHHSIM IIOJ0
BHpILICHHs A0Ji YUCEIIbHUX aKTiB y cepi iHTeNeKTyaIbHOT BIACHOCTI.

JIoKTpUHAIBHI TIX0IU J0 1€l MpoOJieMy Xoua i OTpUMAalK OL[iHKY, ajie B MPAKTUYHE PYCIIO 3MiH Yy
YMHHOMY 3aKOHOJIABCTBI He TepeBelieHi. ToXX BUHUKAE CIYLIHE MUTAHHSA, YOMY TaK CTaloCs: 4u
Ha/0AaHHS HAyKOBLIB y Lii cdepi HaAyKH NOCUTh HE3HAUHI, UM 3aKOHOJABELIb i MPAKTUKA HE XOUyThb 10
HUX TIPUCITYXaTHUCS, UM HE ,,JOXOMAATh 10 LIbOTO PyKu” i iHTepecu 0OpaHIliB CIIPSIMOBaHi Ha BUPIlLICHHS
MUTaHb MDKIAPTiHOT Ta BHyTpidpakuiliHoi 60poThOM um 1ie mock? Binrak, psn HaraabHUX MpodiieM
MO3UTHBHOTO BPETYNIOBAHHA BiIHOCHH BiIKIagaeTbcsl, HABITH SKIIO BOHU € HarajJbHUMH Ta
HeBimkmagHuMHU. Lle cTocyeTbest i OXOpOHM TIpaB CyO’€KTiB MpaBa iHTENEKTyalbHOI BIACHOCTI Ha
OCHOBi €IVHOTO MiAXOMY, KW, Ha Halle MEePEeKOHAHHS, MOXe OyTH MPOBENeHUI y MalibyTHROMY
KOZEKCI.

Unetbest mpo apXiTeKTOHIKY HOTO HOPM: Bifl 00’€KTa, SK 1€ TPAAWIiIfHO JUTs MpaBa iHTENEeKTyalbHOT
BJIACHOCTi, YW Bix cyO’ekTa, SIK Le MOBUHHO CTAaTuCs, BiAMOBiAHO no 3micty cr. 3 KoHcruryuii
Ykpainu.

OHTOJIOTiIYHO TIOBUHEH OyTH OOpaHuii qpyruil BapiaHT K KOHCOJiAyrounit yce 3akoHonaBcTBo. [IpoTe
Ha IIe, Ha JKaJb, 3BEPTAETHCS yBara NOCHUTh pigko. Haramaemo, i My Ha 11e HEOMHOPA30BO 3BEPTAIU
yBary, 3aKOHOIABCTBO Yy c(epi iHTENeKTyambHOT BIACHOCTI PEryJlO€ BiTHOCHHHM, BHUXOISIUU 3
MPaBOBOI'0 PEXUMY HOro 00’€KTiB, 110 € BiJOOpaKEHHSM TEXHIYHOTO, MEXaHIYHOTO 4YM 00’ E€KTHOTO
HampsiIMKy pEryjlOBaHHs BilHOCWH, IO JIOBrMA 4Yac MPaKTUKyBaBcs B JOKTPUHI mpaBa i
MPakTUKy€eThess noci. TyT BH3HAYAETBCS OXOPOCHPOMOXKHICTH 00’€KTa MPABOBOi OXOPOHH, MOPSIIOK
fioro nerainizailii, BBeIGHHS y UMBUIBHUX 00ir, BU3HA4YeHHs Kosia cy0’ekTiB Ta crnocobiB i ¢opm
MPaBOBOrO BILIMBY Ha Cy0’€KTU 3 METOIO 3a0e3MeUeHHs cTabiIbHOCTI MPABOBOTO PeXUMY 00’ €KTa.

Came TakuMil HampsiM 3all0YaTKOBaHO I[Ie BepHCHKOI0 KOHBEHLIEID MPO OXOpPOHY JiTepaTypHUX i
XYAOXHIX TBOpiB 1866 p. i mpoBeneHMii y iHIIMX KOHBEHLIAX Ta HALIOHAIBHUX 3aKOHOJABCTBAX
KpaiH. 3 TOro 4acy CYTTEBO 3MIiHMJIOCS CYCHUIBLCTBO i HOTO LIHHOCTI, i JIOJACTBO Ha MPHUCTATIO Ha
rymaHiTapHi igei. Takuii cBoepimHWII KamMepToH Ui MOOYIOBM 3aKOHOJABCTBA MOBHUHEH OYyTH
yHiBepcajbHMM 1 3aKOHOAABCTBO OL[IHIOBATUCS 3a THM, 5K BOHO CIIYI'YE€ JIFOAMHI, SIK OXOPOHSE
cy0’€KTHBHI MpaBa Ta OXOPOHIOBaHI 3aKOHOM iHTEPECH JIFOIMHHU.

€ ii iHmmi Oik mposiBy mpoOnemu. 3 mpouecoMm rinodanizaiii eKoHOMiKM TpoOsiieMa MpaBOBOTO
pETyIIOBaHHS iHTENIEKTYyalbHOI BIACHOCTI Ta il OCHOBHa MeTa — OXOpOHa NpaB Ha Hel — Halyia
MiX@KHAPOJHOTO 3HAUEHHS. AJI€ CITiJ| BU3HATH, L0 IO CHX IIip 32 OCHOBY B3STO KOHCEPBATHMBHI MiIXOAH
XIII croniTTs, BHACHIIOK YOr0 BCE TOCTpIllle MPOSBIAIOTHCS HEAOJIIKM B3ATOTO i KyJbTUBOBAHOTO
HampsiIMKy TPaBOBOTO PETyJIOBaHHS Ta OXOPOHU IHTENEKTyaJbHOI BJIACHOCTI HAa OCHOBI ii
nporpierapu3mMy. EKOHOMIYHMIA MiAXiA € TpaguiiitHuM Ta OifbIl MparMaTHYHUM, HiXK TyMaHiTapHUM,
skuil moTpebye Oinbin rnubokoi audepeHuiaiii 3acobiB, ¢opM i CcrMOCOOIB OXOpPOHU TMpaB.
YTunitapHuii nparMaTU4HUN MigXia TAKOro MiAXO0AY € CepeHbO BUBAKEHUM I MEHII 3aTPaTHUM IPU
po3po0lIi Ta yxBajeHHI HOPMAaTUBHUX akTiB. [IpoTe piBHMI miAXin A0 OXOPOHM MpaB yCiX Mae cBOT
HeraTHBHI pucH, sIKi 0cOOJIMBO Hebe3neyHi B aBTOPCbKOMY MpaBi, 1€ MU MOBUHHI OMUPATUCH HE Ha
MacoOBiCTb, @ Ha TaJlaHT TBOPLIS.

Tyt BigHOCMHU (QOPMYIOTBCS 1 pO3BUBAIOTBCS B paMKaX UUBINBHOTO TMpaBa, a MailHOBI —
NiANpUEMHUUTBA. Y MPOTUCTOSIHHI iHTEpECiB BJaCHWKA MaiiHOBUX TpaB Ta HaMaraHHs ix peajlizyBaTu
iHIMMU ocobamH i MOBUHEH (OPMYBATHCS MeXaHi3M OXOPOHU 1MX MpaB. HaMaraHHs oTpuUMaTH 3HUCK
00’€KTUBHO CIIOHYKa€ aBTOPIB M0 Mepenadi MailHOBUMX MpaB creliaiicTaM-MiampueMLsIM, a 4YacTHHA

HOpuouuyni nayku
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MiJNPUEMIIIB B YMOBAaX HECTaOUTLHOCTI Ta BiICyTHOCTI BiIbHMX KOMITIB Ha MpUAOaHHS HOBWUHOK Ta
BUIJIATY ABTOPCHKUX BHMHArOpOJ PU3MKYIOTh i HAyTh Ha 1X HECAHKLIOHOBaHE BUKOPUCTAHHS YU
BUKOPHCTaHHSl TIOHAJ[ JOMOBJIEHI 00csiru 4w Hanpsmu (,J1iBi THpaxi”). BimmosimHo, Ha piBHI
YHiBEpcaTbHUX MIKHApPOAHUX IiIXOJiB, SKi BUIPABIOBYIOTH cebe B iHINMX KpaiHax, B YKpaiHi Mu
MOBMHHI 111€ 3B)KAaTW HA Halll MEHTAJIITET, OCOOJIMBOCTI MPABOBOI KyJIbTYPH, 1€ 3HAHHs paBa 4yacTille
CIIyTy€e He Horo peTebHOMY BUKOHAHHIO, a KBaJTlihikoBaHOMY, iHOAI isirpaHHOMY, 00X0Ty.

He MmeHIn BaxnBo, Ha siKiil cTafil HOPMOTBOPEHHs CTiJ] IepeliMaThCs OXOPOHOIO TpaB, abo iHaKIe,
Ha sIKill cTaziii 3aKOHOTBOPUYOro MPOLECY B HOPMAax MpaBa MPOBOAUTH iCt0 OXOPOHU NPaB JIIOJUHU Y
il mepcoHidikoBaHOMY iHCTUTYLiliHOMY TpoOsiBi: Ha cTajaii BUAadi 3aBOaHHS Ha PO3POOKY
3aKOHOMNPOEKTY, MpU HOro po3podili, 0OroBOPEHHI, €KCHEePTU3i, MPUMHATTI, Y¥ BXKE BUIIPABJICHI
JIOTYIIEHUX TMPOpPaxXyHKiB, iHOJI KOHIENTyadbHUX. TakuMm 4YHWHOM, TepcreKkTuBa Koaudikaril
3aKOHOAABCTBA Yy c(epi iHTeNeKTyanbHOI BIacHOCTI 3anexuTh Bin no3uuii BOIC ta eBpomneiichbkoro
criiBToBapucTBa. PaHo uu mi3HO ines koaudikamii 3akoHOIaBCTBA y cepi iHTENeKTyallbHOT BIaCHOCTI
co0i gopory npo0’e.

Hacboromni Bxe noponana koaudikoMaHis i Maike HIKOrO He MPUTHIvye i1ess MOKIMBOCTI PO3pOOKU
Ta iCHyBaHHsI Pi3HOr0 poay KojekciB. TuM Oinblie BOHA aKTyalbHa, KOJU L€ CTOCYEThCS I100albHUX
MPOEKTiB, Ha 3pa30K BUPILLICHHs] MPOOJIEMU iHTeNeKTyallizallil eKOHOMIKM Ha OCHOBI iHHOBaIIi#t. 3BincK
Konekc inTenekTyanbHOT BIAaCHOCTI Mae OyTHM KOMIUIEKCHMM 1 OXOIUTIOBATH iHHOBAIlifiHMII HAMpsM.
Tum Ginbuie, M0 3aKOHOABCTBO Y LIMX cdepax cradinizyBanock i copMmyBauch ix okpeMi migramysi
Ta X IHCTUTYTH, BUOKPEMILTHCH MaTepialbHO-IIPABOBUI Ta MPOLECyabHO-TIPABOBHI HATIPSIMKH.

TakyuMm 4MHOM, CbOTrO/IHI Oinblie 3a Koaudikalito 3akoHOAaBCTBA Y chepi iHTeIeKTyaIbHOI BIACHOCTI,
HiX MPOTH.
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KOHTPA®AKUISA TA HEIOBPOCOBICHA KOHKYPEHUISA
[MTo3osa /1./1., K.10.H., haxiBelb HAYKOBO-IOCIIiAHOT YaCTUHU

Hayionanvhuii ynisepcumem « Odecvra opuoudHa akaoemisiy

VY cTarTi po3risSIAEThCs MpaBoBa MpUpoJa KOHTpadakiii Ta Hel0O0pPOCOBICHOI KOHKYPEHLii. AHAJI3yIOThCs
MOJIO)KEHHS. YMHHOTO 3aKOHOJABCTBA MIO/0 HEMPABOMIPHOTO BUKOPUCTAHHS JII0BOI pemyTaiii cy0’ €KTiB
rocroJaproBants.  JlociipkyeTbest npoOiieMa  CHIiBBIJHOIIEHHS KoHTpadakuii Ta HeI1oO0pocoBiCHOI
KOHKYPEHIIii.

Kntouogi ciosa: konmpaghakyis, HedoOpocogicHa KOHKYpeHYis, 0i108d penymayis, mop2o8a Mapkda.

[Tozora /J1.JI. KOHTPA®AKLMA WM HEJOBPOCOBECTHASI KOHKYPEHLIMSA / Haumonanbhslii
yHEBepcHUTET «OeccKast IopuanIecKas akajaeMusy, Y KpanHa
B crarbe paccmarpuBaeTcs MpaBoBas INPHPoAa KOHTpaakIuu W HEA0OPOCOBECTHOW KOHKYPECHIIUH.
AHaIM3UPYIOTCS TOJ0XKEHUS JEHCTBYIOLIET0 3aKOHOIATeIbCTBA O HENPABOMEPHOM HCIIOIb30BAHUY JIEJIOBOM
peryraimu  cyObEeKTOB  Xo3siicTBOBaHMA. Vccimemyercs mpo0ieMa COOTHOIIGHUS] KOHTpadakimu ¢
HeJI00pPOCOBECTHOM KOHKYPEHLIUH.

Knroueguie cnosa: konmpagaryus, He0006poCo8eCcmHas KOHKYPEHYUS, 0e108ds penymayus, moposas MapKa.

Pozova D.D. COUNTERFEITING AND UNFAIR COMPETITION / National university “Odesa law
academy”, Ukraine

The article is dedicated to the problem of correlation between counterfeiting and unfair competition. This
issue has both theoretical and practical interest, because possible ways to protect intellectual property rights
infringed by counterfeiting depend on it. Counterfeiting in its broader sense should be understood as
manufacture of products and/or introduction into civil turnover of goods with violation of copyright and
related rights as well as industrial property rights and rights on the means of individualization of merchandise
turnover subjects, goods and services. It is significant that unfair competition alows entities to obtain illegal
benefits over its competitors through unfair business practice. The main principles of protecting entities and
consumers from unfair competition are provided by the Law of Ukraine On Protection from Unfair
Competition. The attention should be paid to misuse of entity’s goodwill as one of the types of violations of
the principles of fair competition. Due to the breach of patent rights and rights on the means of
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