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TEOPISI IPABOBUX 3ACOBIB Y KOHTEKCTI IHCTPYMEHTAJIBHOI TEOPIi IIPABA
T'anzenko O.0., K.10.H., JIOIICHT

3anopizbkuil HayionanbHull yHisepcumem, 8yi. JKyrkoacvroco, 66, m. 3anopisxcocs, Ykpaina
gan-oleksandr@yandex.ua

VY HaykoBiil myOiKalii JOCIUKYIOTECS MOHSTTS Ta KiIacu(ikalis IpaBoBHUX 3aCO0IB y KOHTEKCTI IHCTPYMEHTAIBHOT
Teopii mpaBa. 3a3HadaeThCs, IO «IIPABOBI 3aCOOM» € KIIIOYOBOIO KAaTETOPI€I0 IHCTPYMEHTANBHOI Teopii mpasa i B
HAMOUIBII 3aralbHOMY PO3YMiHHI SBISIOTH COOOI0 CHUCTEMY NpaBOBUX (OpM, METOHiB, CHOCOOIB 1 MPHIIOMIB
JIOCATHEHHS MPHUBAaTHUX YW MyOJiUHUX Iieil cy®’ekramu mpaBoBigHOCHH. Takuil miaxix 10 po3yMiHHS MpaBa Jae
3MOTY CHpHUIIMaTH HOTo He SIK CYKYNHICTb HaB’S3aHUX AEP’KaBOIO 3a00pOH, 3000B’s3aHb 1 JIO3BOJIB, a SIK CHCTEMY
peanbHUX IHCTPYMEHTIB 33/10BOJICHHsI OTPeO, pearizaiii iHTepeciB 0co0H, CyCHiIbCTBA Ta ISPIKaBH B LIIOMY.

Kniouoei croea: npaeogi 3acobu, incmpymeHmanbHa meopis, 3a00poru, 30006 's13aHHs, 00360, NPUSAMHI Yini, NYOIIUHI

yini, npaeosi inmepecu, pecynro8aHHs.

TEOPUSI IPABOBBIX CPEJCTB B KOHTEKCTE HHCTPYMEHTAJIbHOM TEOPUU [TPABA
Tamzenko A.A.

3anopooicckuii nayuonansheiii ynusepcumem, yi. Kykosckoeo, 66, . 3anopoarcve, Vkpauna
gan-oleksandr@yandex.ua

B Hay4HOH myOnumKanum HCCIEAYIOTCS MHOHATHE M KIacCU(HMKAIMS IPaBOBBIX CPEACTB B KOHTEKCTE
MHCTPYMEHTaIbHOW Teopuu mnpaBa. OTMedaeTcs, YTO «IIPABOBbIE CPEACTBa» SIBIAIOTCA KIIOUEBOH Kareropuei
WHCTPYMEHTAIGHOH TEOpuH IpaBa. B IIMPOKOM MOHMMAHWM TPAaBOBBIE CPEJICTBA INPEACTABIAIOT COOON cHcTeMy
MPaBOBBIX (OPM, METOMOB, CHOCOOOB M MPHEMOB JOCTIDKCHHS YACTHBIX WM IMyOJIWYHBIX IIeNel yJacTHHKaMU
npaBooTHOmeHNH. Takoi MOAX0J K MOHMMAHHIO IIpaBa IIO3BOJISIET BOCHPHHUMATH €r0 HE KaK COBOKYIMHOCTD
HaBSA3aHHBIX TOCYJapCTBOM 3allpeToB, OOSM3aHHOCTEH M pa3pelleHHil, a KaK CHCTeMY pealbHBIX HHCTPYMEHTOB
YIOBJIETBOPEHNUS MOTPEOHOCTEH, peann3anii HHTEPECOB JIMYHOCTH, 00IIECTBA U TOCYAAPCTBA B IIETTOM.
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Knrouesvie cnosa: npaeoevie cpe()cmea, UHCMPYMERmMAalbHas meopust, 3anpemal, 06}Z3aHHOCmu, paspewteHust, yacninole
yenu, nydqubze yeiu, npaeosvle unmepecsvl, pecyiuposanue.

THEORY OF LEGAL MEANS IN THE CONTEXT OF THE INSTRUMENTAL THEORY OF LAW
Hanzenko A.A.

Zaporizhzhya national university, str. Zhukovsky, 66, Zaporizhzhia, Ukraine
gan-oleksandr@yandex.ua

In a scientific publication explore the concept and classification of legal means in the context of the instrumental
theory of law.

Mechanism of legal regulation of the Ukrainian state is in the process of reform and improvement. In the context of
the democratization of the Ukrainian society and the government, the role of public in building a social state of law, a
special role to play specific legal instruments to achieve private and public goals of social development are
increasing.

It is noted that «legal meansy are a key category of instrumental theory of law. In the broadest sense legal means is
the system of legal forms, methods, techniques and practices to achieve private or public purposes of legal relations’
participants. This approach allows understanding of the right not as a collection of state-imposed restrictions, duties
and permits, but the set of real tools that met the system needs, implementation of the interests of individuals, society
and the state as a whole.

All legal means can be divided into legal incentives and legal restrictions. Legal stimulus is defined as the means of
forming the subject of necessary law-abiding behaviour by creating conditions necessary to satisfy the subjective
interests of the individual due to the execution of legal regulations. Legal restrictions are the legal means of deterring
of wrongful act, which creates conditions to satisfy the public interest in the conservation and protection.

Legal incentives and legal constraints affect the legal consciousness of the subjects in a certain way and combined
with each other. It is stimulation, promotion, and not limitation (the punishment) that is the most effective means of
achieving a legal result of providing a positive motivation. At the same time motivating force of desired behaviour
are not only external requirements, but also their own interests of the individual, his personal interest.

Thus, the legal means are essential elements of the legal regulation mechanism and allow seeing of the right tools to
achieve real private and public purposes of legal parties. The prospect of further study of this topic is conditioned by
the popularity of instrumental theory of law and its application and versatility.
Key words: legal means, instrumental theory, restrictions, duties, permits, private purpose, public purpose, legal interests,
regulation.

MexaHi3M MPaBOBOTO PEryJIIOBaHHS YKpaiHChKOI Jep:kaBu TiepeOyBae B mpolieci pedopMyBaHHS Ta
MOJAJIBIIOTO yIOCKOHANCHHA. B ymoBax nemokparn3anii yKpaiHCBKOTO CYCHNBCTBA 1 Jep)KaBHOI BIau,
MiABHUILICHHS POJIi TPOMaAChKOCTI B MOOYZOBI COLialbHOI MPaBOBOI JepKaBU OCOOJIMBY POJb MAlOTh
BiJIirpaBaTH KOHKPETHI TPaBOBI IHCTPYMEHTH JOCSTHEHHS MPUBATHUX 1 MyONIYHHX IIJIEH CyCIiIBHOTO
po3BuTKy. Taki iHCTpyMEHTH BH3HAYAIOTH y TEOpil MpaBa TEPMIHOM «IIPaBOBiI 3acO0M», IO JIA€ 3MOTY
y3araJbHUTH BCi €JIEMEHTH IPaBOBOIO PETYNIOBAHHSA Ta OAYWTH Yy NpaBi HE MPOCTO CHCTEMY OOOB’SI3KiB,
JI03BOJIIB 1 3a00pOH, a peajbHMN MeXaHi3M peajizamii Ta 3aXWCTy TpaB i CBOOOJ JIOAWHH, IHTEpECiB
CYCIIUJILCTBA Ta JACPKaBH B 1iJIoMy. CaMe TOMY aKTyaJIbHUM € JTOCIIPKEHHS IPAaBOBUX 3aCO0IB K CKIIAZ0BUX
YaCTHH MEXaHi3My MPaBOBOTO PETYIIOBAHHS B KOHTEKCTI IHCTPYMEHTAIBHOT Teopii MmpaBa.

TemaTuuHi JOCHI/DKCHHS PO3MJISJIAIOTh  KATErOPil0  «IIpaBOBi  3aco0M» SIK  OCHOBHY KaTeropiro
inctpymenTtanbpHoi Teopii mpaBa (C.C. AnekceeB, O.B. Manbko, K.B. IllynnikoB). OnHak y KOHTEKCTi
CydJacHOI ITi3HABaJIbHOI CHUTYyallli B IOPUAWYHINA HayIll I KaTETropis 3aCTOCOBYETHCA 3AEOLNBIIOrO SK
y3arajbHIOIOUYE IOHSTTA 3 HAATO IIMPOKUM 3MICTOM, IIO IIOKJIMKAaHE IIOJIETIIUTH TpPYyIyBaHHS 3a
(YHKLIOHAIBHOIO O3HAKOIO PI3HOSKICHUX, Y TOMY YHCIJI HaBiTh OYEBUAHO HEIOPUAWYHUX, siBull. Came B
TaKOMY CEHCI TepMiH «IIpaBOBi 3aCO0M» BHKOPUCTOBYETHCS B poboTax C.M. AGpochkina, O.O. ABpamMeHKo,
1.O. Mzepun, P.M. Kamanoga, B.A. Komanui, T.I1I. Kynmarosa, O.O. He6par, B.B. Tpyxauosa, O.1. Hamnoro,
T.M. Yanypko ta iH. Pa3om i3 muM chopMoBaHO KinbKa IJIKOM OOIPYHTOBAHHX IiJXOMIB 10 PO3YMiHHS
KaTeropii «mpaBoBi 3acoOm» sK Kareropii, IO Mae caMOCTiliHe 3HAYeHHs: aBTOPCHKI KOHULEMIii
sanpononyBamu C.C. AumnekceeB, O.B. Mampko Ta K.B. IllynmikoB, b.I. IlyrmHCRKHH; y Mexax
3aXiTHOEBPOIIEHCHKOI Teopii MpaBa BIIACHUU IMIOXiA O PO3YMIHHS KaTETropil «IIpaBOBI IHCTPYMEHTH»
npononye X.-JI. bepxens.

JleTabHO JOCHIMIM KaTErOpil0 «IpaBoBi 3acoOu» BiTum3HsHI HaykoBli: O.B. Onydpienko y mpari
«[IpaBoBi 3ac00M y KOHTEKCTI IHCTpyMEHTalIbHOT Teopii npasa» [1] Ta A.M. Jlenucosa y nucepramiiHOMy
JTOCITiPKEeHH] Ha TeMy «MexaHi3M 1 3aco0u ITPaBOBOTO BILTUBY (TEOPETHKO-TIPABOBE JTOCIIHKEHHS)» [2].

B ocranHi poku KaTeropiro «rmpaBoBi 3ac00M» aKTUBHO BUKOPUCTOBYIOTh y CBOIX JOCHIKSHHSX BITUM3HSHI
BueHi M.B. bypomencekuid, [.O. Aunpees, H.B. Animyk, T.B. Bonmunens, H.B. Bonkosa, F0.B. I'punacos,
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1.O. JIzepa, H.M. J[larnenko, [.B. €promenko, JI.B. KapaOyr, B.I. Tkauenko, b.B. Ky3pmeHko,
M.M. Ky3bmina, O.A. Kynwuii, .I. Mutpodanos, O.C. Mipomuudenko, O.0. Hebpat, €.5. OnpxoBcekuid,
0.B. Onydpienko, B.B. [Taxomos, O.10. Canmanosa, O.0. Crenanos, P.b. Xoponbcbkuit, A.M. UepHoOait
Ta 1HIII BiJIOMi HAyKOBIII.

Sk camocTiiiHa KaTeropisi MOHSATTS «IIPaBOBi 3aCOOM» CTANIO CIIEIliAIbHO MOCIiKyBaTucs Ha Mexi 70-80-x
pokiB XX CT. crouaTKy Ha raiy3eBoMmy piBHI Takumu BueHuMH, sk H.A. bapinos, b.l. Ilyruachkwii,
I1.C. Enbking, Ta inHmuMu. Ha piBHI 3araibpHOT Teopii mpaBa npobiieMy mpaBoBux 3aco0iB Brepiie y 1987 p.
noctraBuB C.C. AnekceeB. Came 3 poOOTaMU IIMX aBTOPIB MOB’si3aHE BUHUKHEHHS IHCTPYMEHTAIBLHOI TEOpil B
npaBo3HaBcTBi [3].

[MuTanHs po NpaBoBi 3aCO0M — 11€ HABITH HE CTIILKU MUTAHHS BIJIOKPEMJICHHS B OCOOJIMBUMN IMiJIPO3/ILT THX
a0o0 IHIIMX (PParMEHTIB MMPABOBOT JIMCHOCTI, CKIJIbKU MUTAHHS X 0COOJIMBOTO OaYeHHS B YiTKO BU3HAUCHOMY
pakypci — iX (YHKIIOHAIBHOTO TpPHU3HAUEHHS, iX POJi K IHCTPYMEHTIB ONTHMAIBHOTO BHPIIIEHHS
comianbHuX 3a1a4 [3, c. 16-17].

Ha aymky O.B. Ony¢pienko, mpaBoBi 3aco0M — 1€ CUCTeMa CyOCTaHI[IOHAIbHUX 1 JISUTBHICHUX TPABOBHUX
SIBHII, 32 JIOTIOMOTOI0 SIKMX KOHKPETHI Cy0 €KTH IMPaBOBITHOCHH, IO IMOCTYIOBO HAOyBalOTh XapakTepy
IHCTPYMEHTaJIbHOI TPH, AOCATAIOTh NPHUBATHUX 1 MyOmiyHMX 1ined. HoBamiifHiCT, 3amponoHOBAHOT
0.B. Onydpienko nediHinii BU3HAYAETHCS BBEJACHHSAM JI0 ii TOHSATTEBOTO MPOCTOPY O3HAKU CHCTEMHOCTI,
KOMIUIEKCHUM OOTPYHTYBaHHSIM CYYacHOTO IIJIbOBOTO TMPH3HAYEHHS MPABOBHUX 3ac00iB 1 30CepeKEHHAM
yBaru Ha irpoBiii 3a0apBIIEHOCTI MPABOBIAHOCHH y CY4acCHHX YMOBax. BUKOpHCTaHHS KaTeropii «cucreMay,
Mo-TIepIle, MiAKPECIIOE CUCTEMOTBOPUYUI XapaKTep NMpaBOBUX 3acO0iB CTOCOBHO MPAaBOBUX Lijed 1, mo-
Jpyre, o3Hayae, M0 caMe MPaBoBi 3acO0M BUCTYNAIOTh OKPEMHMH peajibHO (DYHKIIOHYIOUHMH €JIeMEHTaMU
MpaBoOBOi crcTeMH B ITijioMy. LliTboBe TpH3HAYCHHS MPABOBUX 3aC00IB IETEPMIHYETHCS BUSBICHOIO POJITIO
mpaBa B CYCIUIBCTBAaX, IO IIOCTYNOBO HaOyBalOTh MOCTMOAEPHICTCHKOTO Xapaktepy. Posrmsan
MPaBOBIIHOCHH SIK clielM()IYHOT IHCTPYMEHTAIBHOT IPU A€ 3MOTY MiJKPECIUTH OCOOIUBY 3MaraibHiCTh, IO
€ BJIACTHBOIO MPABOBIIHOCKHAM 3a cydacHUX ymoB [1, ¢. 14-15].

TakuM YMHOM, y Pe3yJbTaTi HAYKOBOTO y3araJlbHEHHS Pi3HUX HAYKOBHX ITIJIXOJIB JIO TIOHSTTS IPaBOBUX
3ac00iB MM MOXEMO 3pOOMTH BHCHOBOK, LIO IIPAaBOBI 3aCO0M — II€ KJIIOYOBA KaTEropisi iHCTPYMEHTaIbHOL
Teopii MpaBa, i B HAlOLIBIII 3aralbHOMY BU3HAYCHHI «IIPABOBI 3aCO0M» € CHCTEMOIO TiepeI0aYeHnX HOpMaMu
npaBa METOJIB, CIHOCOOIB 1 TPUHOMIB JIOCATHEHHs TPUBATHOI YW MyONiyHOT MeTH Cy0’eKTamu
npaBoBiiHOCHH. TOOTO MOHATTS «HpaBOBi 3acO0M» 1 «IpPaBOBI IHCTPYMEHTH» € (DAaKTUUYHO CHHOHIMaMHu.
Takuii METOMONOTIYHUH MiAXi 10 BUBUEHHS Ta CIPUHHATTA IMpaBa Ja€ MOXKJIHMBICTh OAUYUTH B OYIb-SIKOMY
MPaBOBOMY SIBUIII HE MPOCTO CHCTEMY JIO3BOJIB, 3a00pOH 1 3000B’sI3aHb, a CYKYITHICTh PEaNbHUX 1 Ji€BUX
THCTPYMEHTIB JIOCSITHEHHSI IPUBATHOI UM MyOJIIYHOT METH.

OTxe, paBoBi 3aco0m — Iie TIEBHI FOPUINYHI KaTeropii Ta MisHHSA CyO €KTiB 3 iX 3aCTOCYBaHHS 3 METOIO
JIOCSITHEHHSI KOHKPETHOTO pe3ynbTary [4, c. 536].

V ropuanyHil JiTepaTypi 3aC00HM MPABOBOTO PETYJIIOBAHHS KIaCU(iKyIOTh 32 IEBHUMH KPUTEPISIMHU.
3aIeXHO Bif] CTYTEHS CKIAIHOCTI PO3PI3HAIOTH:

- mpocTi (cy0’eKTHBHI MpaBa Ta IOPUANYIHI 000B’ I3KH; 3a0X0UEHHS Ta MMOKAPaHHS; MUIBTH Ta 3a00POHN);
— cKJIaaHl (HOpMa; iHCTUTYT).

3anexxHo Bif GyHKITIOHATHPHOTO IPU3HAYCHHS:

- PETyIATHBHI (JI03BOJH);

- OXOpOHHI (3aC00H 3aXHCTY).

3a nmpeaMeToM MPaBOBOTO PETYIIOBAHHS:

- KOHCTHUTYIIiIHI, aIMiHICTPaTHUBHI, IIMBUIbHI, KpUMIHAJIBHI TOIIIO.

3a xapakTepoM:

— MaTtepianbHi (pekomMenaaLii);

- npoliecyaibHi (I1030B).

3a yacom aii:
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- MOCTilHI (TPOMAISTHCTBO);

- TUMYacOBi (TIpeMis).

3amneKHO Bijl BUY MPABOBOTO PETYIIIOBAHHS:

- HOpMAaTHBHI (3200pOHH, BCTAHOBJICHI HOPMaMH IpaBa);
- IHUBIAyabHi (aKT 3aCTOCYBaHHS TpaBa).

3anexHo Bif iHQOPMaIiHHO-TICHXOJIOTIYHOI CIIPSIMOBAHOCTI:
— CTUMYJTIOIOYI (320X04YEHHS);

- obmexyroui (mpumyc) [4, ¢. 536-537].

Kareropis «mmpaBoBi 3aco0m» Oe3rocepeiHhO MOB’sA3aHa 3 MOHATTSAM MEXaHi3My MPaBOBOTO PETYJIOBAHHS.
Tak, O.®. CkakyH BH3HAa4a€ MEXaHi3M IPABOBOTO PETYIIOBAHHS SIK Y35TY B €QHOCTI CHCTEMY MPaBOBUX
3aco0iB, croco0iB i GopM, 3a JTOMOMOIOI0 SKHX HOPMAaTHBHICTH IpaBa MEPEBOIUTHCS B YIOPSAKOBAHICTH
CYCIIIJIFHUX BIJTHOCHH, 33J0BOJBHSIOTHCS IHTEpECH CyO €KTiB TIpaBa, BCTAHOBIIOETHCS 1 3a0e3MedyeThCs
MPaBOMOPSIOK («HANIEKHE» y MPaBi cTae «cymumy»). [Ipudomy 10 nmpaBoBHX 3ac00iB BOHA BiTHOCHTH HOPMH
rpapa, cy0’€KTUBHI paBa Ta WPUIUYHI 000B’SI3KH, PILICHHSI CY/IB TOIIO, 00’ €KTUBOBAHI B IPABOBUX aKTaX;
10 TIPAaBOBHUX CITOCOOIB — JI03BOJIH, 3000B’s3aHHSA Ta 3a00pOHU; IO TMPaBOBUX (OPM — BUKOPHCTAHHS,
BUKOHAHHS, TOJICPKaHHS, 3aCTOCYBaHHS.

[IpaBoBi 3acobu, criocoOu, popmu nepedyBaroTh y B3a€MO3B 513Ky Ta B3aemoii. KojkHa yacTHHa MexaHi3My
MIPaBOBOTO PETYJIOBAHHS IepedyBac Ha CBOEMY MicHi (SK TOAWHHUA MEXaHi3M), BHKOHYE crenudivni
¢bynakmii. SKicTh BUKOHYBaHWX HUMH (YHKIIH BIUIMBAE€ Ha poOOTY IHIINX YacTHH 1 pe3ysbTar
(GyHKIIOHYBaHHS MeXaHi3My B LitoMy [5, c. 498-499].

Ha nymky I1.M. PabinoBuua, MexaHi3M IOPHIMYHOTO PETYJIIOBAHHS — II€ CUCTEMa BCiX IOPHIUYHUX 3aC00iB,
3a MOCEPEIHMIITBOM SIKUX JIep)KaBa 3/1MCHIOE BJaJHUN BIUIMB HA CYCIUIbHI BiHOCHHH. lle# mMexaHi3M He
30iraeTbCsl MOBHICTIO 3 FOPUAMYHOIO CHCTEMOIO CYCITIIbCTBA, € JEII0 «BYXXUMM» Bif Hel, ake O CKIamy
OCTaHHBOI TaK YM 1HAKIIIE BXOMATHh 1 Taki SBWINA, y SIKUX aHI Jep)kaBa, aHI CYCIIbCTBO HE 3alliKaBIICHI
(HampuKIiIa, MpaBOMOPYIIEHHS).

Takum umHoM, [1.M. PaGiHoBuu Bci opMH Ta CIIOCOOM TPAaBOBOTO PETYIIOBAHHS HAa3MBA€ MPABOBUMH
3aco0amu, 10 SKUX BIJHOCHTH IOPUAMYHI HOPMHU (MOJENIOIOTH, PErIAMEHTYIOTh CYCHUJIBHI BiTHOCHHH),
HOPMAaTHBHO-IOPHIMYHI aKTH («OPraHi30BYIOTH» 3MICT IOPHAMYHUX HOPM, BHPAKAIOTH iX «HA30BHD»,
3a0e3neuyloTh HaOyTTs HUMH (opMallbHO O00O0B’S3KOBOI UYMHHOCTI), IOpUAMYHI (QakTH (IOPOIKYIOTH,
3MIHIOIOTh 200 TPUMUHSAIOTH CyO’€KTHBHI IOPUAMYHI IMpaBa W OOOB’S3KM IMEpPCOHi(hIKOBaHUX CYO’€KTIB),
IOpUINYHI  BiIHOCHHW  (KOHKPETH3YIOTh B3a€MHI CyO €KTHMBHI IOpUANYHI TpaBa U  OOOB’S3KH
nepcoHi(ikoBaHUX Cy0’€KTiB), aKTH peamizamii Ccy0’€KTHMBHHUX IOPHUIMYHUX TMpaB 1 0OOB’S3KiB,
MPaBOCBIIOMICTh (i€0JIOTIYHO, JYXOBHO 3a0e3leuye MpoleC IOPUANYHOTO PEryNIOBaHHS), 3aKOHHICTb
(rapaHTye peanmbHICTh 3AIMCHEHHS PETYJSITHBHOTO TIPOIIECY), IHTEPIPEeTaniiHO-IOPUANYHI  aKTH
(3a0e3medyroTh OHAKOBE PO3YMiHHS 3MICTY IOPHIMYHUX HOPM), aKTH 3aCTOCYBaHHS IOPHUAWYHUX HOPM
(3a0e3medyroTh BIaJHy OpraHi3alilo IOpUANYHUX BITHOCHH MK MIpaBopeanizaTopaMu).

3a3HadeHi 3aco0M IOPHIMYHOTO PETYITIOBaHHS, CHCTeMa SKUX YTBOPIOE HOTO MEXaHi3M, 3a3Hadae
[1.M. PaGinoBu4, — 11e CBOEPIIHI IOPUANYHI iTHCTPYMEHTH, SIKi BHKOPHUCTOBYE JeprKaBa (depe3 CBOi OpraHm),
a TaKoX IHIINI YYaCHUKH CYCHUIBHOTO HUTTS — CyO’€KTH TpaBa JJIsl JOCATHEHHS THUX YM IHIIUX I[JICH.

JlockoHane BOJOIHHS TaKMMH IHCTPYMEHTaMH — HEOAMiHHAa YMOBa HaJEKHOTO MpodecioHani3My IopHucTa
[6, c. 199-200].

3a BU3HAYECHHSM TIPYIIM HAYKOBIIB Mija KepiBHUITBOM M.B. L[Bika, mpaBoBe peryitoBaHHs 3aCHOBYETHCS Ha
CKJIaHIHM B3aeMo/ii Maike BCiX MPaBOBUX SIBHUIL: MPABOBOI CBiZIOMOCTI, MIPUHLUIIIB paBa, MPaBOBUX HOPM,
aKTiB IXHBOTO TJIYMAuCHHS Ta 3aCTOCYBaHHs, FOPUAMYHUX (aKTiB, MPABOBHX BIJHOCHUH, CY0’€KTHBHHX
IOPUIMYHUX TpaB i 000B’sI3KiB, aKTiB peaizalil IOpUIUIHUX HOPM, MPABOBOI KYJIbTYpPH, 3aKOHHOCTI TOLIO.
[ BimoOpakeHHsI XapakTepy 3B’SI3KiB MK LUMHU SIBUIIAMH, L0 € CBOEPITHMMHU 3acobamu (hopmamn)
BUPIIICHHS 3aBJIaHb IPABOBOTO PETyJIOBAHHS, BUCBITICHHS (YHKIIIOHATBHOTO MPU3HAYEHHS KOYKHOTO 3 HUX
y UBOMY TIpOIECi, Yy TMPaBO3HABCTBI BHUKOPUCTOBYETHCS TaKa KaTeropis, SK MEXaHi3M NpaBOBOTO
perymoBanHsa. OTxe, MEXaHi3M MPAaBOBOI'O PETyJIIOBaHHS MOXE OyTH BU3HAUCHHI SIK CHCTEMa MOCHiJOBHO
OpraHi30BaHUX HOPUJAMYHUX 3acO0IB  (sBMI), 3a JOMOMOTOK SKHX JOCSTAlThCS IiJi I[PaBOBOTIO
perymroBanns [7, ¢. 512].
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TakuM YMHOM, 1 B IBOMY BHIAJKy MAaeMO HAayKOBHH MiAXiA 00 PO3YMIHHS MeEXaHi3My IPaBOBOIO
peryJroBaHHS SIK CHCTEMH IIPaBOBUX 3aCO0iB.

A.M. JlenncoBoi 3a3Hauae, IO MPaBOBI 3aco0H, SIK 1 0araro IHIIUX IOPUAWYHHUX TOHATh, CIIOYATKY
MOCII/DKYBAJIMCSL Ha Trajgy3eBoMmy piBHI. OpHak mnpoOjema MpaBOBHX 3aco0iB  Hacamiepea €
3araJlbHOTEOPETUYHOI0. Y TEeopii IpaBa JaBajucs pi3HI BU3HAYECHHS L€l KaTeropii, a came X BU3HAYAIH SIK:
IHCTUTYIIIIiHI SBUIIA MPaBOBOI MIMCHOCTI, SIKi BTUIIOIOTH PETYIATHBHY CHJIYy IpaBa, MOTO €HEPriio, SIKUM
HAJIOKUTh POJb i1 aKTUBHHUX IIEHTPIB; IHCTPYMEHTApill, SKWH aKyMyJIOETbCS B MEXaHi3Mi MPaBOBOTO
PETYIIOBaHHS, 32 JOTIOMOTOIO SIKOTO JIOCATAETHCS METa PABOBOTO PETYJIIOBAHHS; IEBHI IOPUINYHI KaTeropii
Ta JisSHHSA CyO’€KTIiB i3 1X 3aCTOCYBaHHS 3 METOIO JIOCATHEHHS KOHKPETHOTO pPe3yibTaTy. Y 3aralbHOMY
BUTISNI, HAa JOyMKy A.M. JlenucoBoi, mpaBoBi crocoOu — I TpaBOBi SIBUINA, SIKi BioOpa)keHi B
iHCTpyMeHTax (IOCTaHOBax) 1 MisIX (TEXHOJOTisX), 3a JOMOMOTOI0 SIKMX 3aJ0BOJIBHSIOTHCS 1HTEPECH
cy0’eKTiB mpaBa, 3a0e3MedyeThCsl IOCSITHEHHS OCOOMCTHX 1 IMyONiYHMX Iijiel. 3araibHi 03HAKW MPABOBHUX
3ac00iB MOJIATAIOTH Y TOMY, 110 BOHU:

— € OCHOBHHMMH IHCTpPYMEHTaMH Cy0’€KTiB mpaBa Jajisl 3a0€3MeYeHHs] 0COOMCTHX 1 MyOIiYHUX 1HTEPECiB,
JOCSITHEHHSI TTOCTABJICHUX LILIeH;

- BiI0OpakaroTh COIiaTbHY, IHCTPYMEHTAIBHY Ta OCOOMCTICHY IIIHHOCTI TpaBa;

- BU3HAYAIOTh, IEBHUM YMHOM IOETHYIOUYHCH, TATy3€Bl IPABOBI PEKUMH;

- € OCHOBHHMH €JIEMEHTaMH ITPABOBOTO BIUTHBY, MEXaHI3My IIPABOBOTO PETYIIIOBAHHS;

- € CTEIliaTbHIMH Ta 3araJbHUMH 3ac00aMHU, SIKi 3a0€3MeUyIOTh Tif0 TIPABOBOI CHCTEMH B IILIIOMY;
— MPUBOIATH 0 IOPUINYHHUX HACHTIJKIB (KOHKPETHUX PE3YIbTATIB);

- 320e3MeuyoTh PEKTUBHICTh MIPABOBOTO PETYJIOBAHHS 3aBISKH IMOCTIHHOMY B3a€MO3B’SI3KY OJWH 3
OJTHUM;

- 3a0e3MeUyI0ThCS Ta MiATPUMYIOThCS JAepkaroro [8, ¢. 190-191].

Otxe, A.M. [lenncoBa (pakTHYHO OTOTOXHIOE TIOHSTTS «IPABOBUX 3aCO0iBY» 1 «IIPAaBOBHUX CIIOCOOIBY», 110 €
MEBHUM TIOPYIIEHHSIM JIOTTYHOT CTPYKTYPH MOHSATTEBOTO anapaTy HayKH Ta HaBYallbHOI AucHHILIiHA «Teopis
JICP’KaBH 1 IIpaBay, aJKe JI0 MPABOBUX CIIOCOOIB MPABOBOTO PETYJIIOBAHHS KJIIACHYHO BIJIHOCSTH TUIBKH TaKi
paBoBi 3aco0u, AK «3a00pOHa», «3000B’A3aHHS Ta «I03BLID).

[Tpore Bapro moromutucst 3 A.M. JleHHCOBOIO B TOMY, IIO IPaBOBi 3aCOOM CBO€IO NI€I0 JEMOHCTPYIOTH
MOJKJIMBOCTI IpaBa, HOro MOTEHIlial Y BPEryJIFOBaHHI CYyCIUIbHUX BIJHOCHH, Y 3aJ[0BOJICHHI Pi3HOMaHITHUX
MPaBOMIpPHHX 1HTEPECIB 1HIUBINYaIbHHUX 1 KOJEKTUBHUX CyO’ekTiB. [IpaBoBi 3ac00M MOEAHYIOTHCS B IIEBHY
CHUCTeMY Ui BHUPIIICHHS YiTKO BH3HAYEHHWX 3aBJIaHb. be3 MOHATTS «ImpaBoBi 3aco0m» (HOro po3yMiHH:)
HEMOXKITUBO MMOBHOIIHHO JOCTIKYBATH Mpo0sieMy e()eKTUBHOCTI Ta 1ijel MPaBoOBOTO BIUIMBY. 3 OISy Ha
3a3HavyeHe BHILE MAae€MO MOXKIHUBICTh AIMTH BHCHOBKY, IO came MpPaBOBi 3aco0M 1 HAZarOTh MpaBy HOTO
comianbpHy MiHHICTE. [IpH3HaYeHHs pi3sHOMaHITHHX MPAaBOBUX 3acCO0IB Ioyirae B TOMy, mo0 iHpopMmyBaTu
cy0’ekTa MPO MOXKIUBOCTI BHOOPY BapiaHTIB MOBEAIHKM B MeKax IpaBa, BIUIMBATH Ha iX IHTEpecH B
MIEBHOMY HampsiMi, CIIOHYKaTy 0 BYMHEHHS TOTO YH 1HIIOTO BUMHKY. CaMme /7Sl IPaBUILHOTO MOTHBYBAaHHS
MOBEIIHKY JIOJIMHA BUHHUKAE TMOTpeda B PO3MIISLII MPaBOBUX 3ac00iB y 1H()OPMAIiIHHO-TICHXOIOTTHHOMY
acriekTi. TakuMu TpaBOBHMH 3aco0aMu € caMme CyO’€KTHBHI MpaBa i 00OB’SI3KH, MJIBTH 1 MPU3YITHHEHHS,
320XOYEHHS 1 TIOKapaHHs TOLIO, SIKi BXKe TPaHC(POPMYIOTHCS B MPAaBOBI CTHUMYJIHM Ta MPaBOBI 0OMekeHHS. |
caMe BOHHM € 3HAYYIIUMH JIJIsi MAHOYyTHROI TIOBEIiHKH JitoauHH [8, ¢. 191-192].

Oco0arBO HEOOXIAHO HAroJOCHTH Ha PO3MIIAAl IMPAaBOBHX 3ac00iB B 1H(POPMAIIIHHO-TICHXOJIOTTHHOMY
aCTeKTi, 0 Ja€ 3MOry KOKHOMY CHIpHMMATH, HAaNpWKJIal, MPaBOBI HOPMHU HE SK HaB’s3aHi JEPiKaBOIO
MpaBuUiIa TOBEOiHKH, a K pealbHI NpaBOBI IHCTPYMEHTH 3aJ0BOJICHHs, peajizauii iHTepeciB ocolwu,
CYCHLIBCTBA Ta IEPKABH.

BpaxoByroun HaBeeHI MO3ULIT BIIOMHUX YKPaiHCHKHX HAYKOBLIB LI0J0 BU3HAYCHHS MEXaHi3My IIPaBOBOIO
peryJoBaHHS, IiJ KaTEropi€lo «IpaBoOBi 3aCO0M» MU MOXKEMO PO3YMITH (HaKTHYHO BCl €I€MEHTH IPaBOBOI
PEaNbHOCTI, SIKi BHKOPUCTOBYIOTHCS JUISL IOCSTHEHHS TPUBATHOT UM MyOJYHOT METH. 3HAYHTh, YCi €IIEMEHTH
MeXaHi3My IPaBOBOTO PETYJIIOBAHHS € IHCTPYMEHTaMH — «IPAaBOBUMH 3aC00aMI».
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OTxe, 1 HOpMa IpaBa sIK IEPBUHHHUNA €JIEMEHT MEXaHi3My MPaBOBOrO PErYIIOBAHHS, 1 HOPMATHBHO-IIPABOBI
aKTH, 1 CyCIHiNbHI BIHOCHMHHM, 1 aKTH 3aCTOCYBaHHS HOPM IIpaBa, 1 IHTEPIPETALiHO-IPaBOBI aKTH €
MPaBOBUMH 3aC00aMU JIOCSTHEHHS MPUBATHOT Y1 MyOIIYHOI METH Y9aCHUKaMH MPaBOBUX BiTHOCHH.

Y ImUpOKOMY PO3yMiHHI IPaBOBUMH 3aco0aMHd MH MaeMO IPaBO Ha3BaTH BCi 3acO0M JIOCSTHEHHS
BH3HAYEHOI METH, SKi periaMeHTOBaHI HOpMaMH IpaBa, IependadeHi YHMHHUM 3aKOHOJABCTBOM. AJDKe
periiaMeHTOBaHICTh MPABOM BU3HAYAE MPABOBHUIT XapaKTep TUX YH 1HIIUX 3aCO0iB.

Jlo cyOcraHIliOHANIBHUX MPaBOBHX 3aco0iB (3aco0iB-TIOCTAaHOB, IHCTpyMEHTIB) A.M. JleHucoBa BiJIHOCHUTH
3000B’s13aHHS, J03BOJIM, 3a00POHH, 320X0UYCHHS, MUIBIM, HOPMH NpaBa, MPUHIMIIHN MpaBa TOIIO, TOI K JI0
nieBux (3aco0iB-niid, TEXHOJOTIN) — aKTH peaji3allii mpaBa, akTH 3aCTOCYBaHHS NpaBa, aKTH TIyMadeHHS
npasa i BCl MPOIECH IOPUIUYHOL AisTIbHOCTI. Y i MpaBoBi 3aco0H, Ha 11 AYMKY, Y pe3yibTaTi y3aralbHeHHs
(Tpancdopmanii) TOAUISIOTECS HA TPAaBOBI CTUMYJNM Ta mpaBoBi oOMexeHHs. [IpaBoBuid cTumyIn
BH3HAYAETBhCA AK 3aci0 QopmyBaHHS y cy0’€kTa HEOOXiTHOI 3aKOHOCIYXHSHOI TOBEIIHKH ILITXOM
CTBOpPEHHSI HEOOXIJTHUX YMOB OO 3a/I0BOJICHHS Cy0’€KTUBHHX IHTEpECiB Cy0’€KTa 3aBJSKHM BUKOHAHHIO
MPaBOBHUX MPUIHKCIB. A TIpaBOBi 0OMEKEHHsI — 1€ MPaBOBHUH 3aci0 CTPUMYBaHHS IPOTUIIPABHOTO JiSIHHS, 11O
CTBOPIOE YMOBH JIJIsl 33I0BOJICHHS 1HTEPECIB YIOBHOBAaXEHOTO CY0’€KTa 1 CYCIHIIBHHUX 1HTEPECIB B OXOPOHIi
Ta 3axucri [8, ¢. 191-192].

3arajgoM Takui miaxig 10 Kiacudikarii Ta y3aralbHEHHs IPaBOBUX 3aC00IB € JJOCUTh YMOBHHUM, aJKe cama
A.M. JlenncoBa BU3HAE, IO B TIEBHUX BHUIAIKaX CTUMYJI K aTpHOYT BIUIMBY MICTHTB SIK BIIACHE CTHMYII, TaK
1 meBHI oOMexyroui MoMmMeHTH. lIpaBoBI OOMEXEHHS, y CBOIO Hepry, MICTATh SIK OOMEXKEHHS, TaK i
CTUMYJTIOI0Y1 MOMeHTH. [IpoTe MexaHi3M IUX BIUIMBIB, Ha 1l IyMKY, Pi3HUTHCS. SKIIO CTUMYIT 1 0OMEXYE, TO
3a JIONIOMOTOI0 BHKJIIOYHO TO3WTHBHUX MOMEHTIB, 0€3 3aCTOCYBaHHS MOTPO3, 3aCTEPIraloud THM CaMHUM
cy0’ekTa Bing mpaBomopyiieHHs. 1[0 cToCyeTbcss OOMEKEHHS, TO SKIIO BOHO 1 CTHMYJIOE, TO BXKE
HETaTUBHUMHU METOJAMHU: MOrpO3aMHu, CTPaxoM mepen NokapaHHsM. OTke, MpaBoOBi CTHUMYJIH Ta HpPaBOBi
00OMEKeHHs, BIUIMBAIOYM Ha CBIIOMICTH Cy0’ €KTIB, IEBHUM YMHOM MOE€AHYIOTHCS OAMH 3 OTHMM. | came
CTUMYJIOBAHHS (320XOUCHHs), a HEe OOMEXKeHHs (ToKapaHHs) 31e0iablioro € e(eKTUBHIIINM 3aco000M
JIOCSITHEHHSI IPABOBOTO PE3yJibTaTy 3a0e3neueHHs MO3UTHBHOI MoTuBallii. [Tpu ipomy sik crioHyKalibHa cuiia
0akaHO1 NOBEAIHKM BHCTYNAIOTh HE JIMIIEC 30BHILIHI NPUIHMCH, a M BiIacHUW iHTepec cy0’€kTa, HOro
ocobucTa 3alikaBIeHICTh [8, ¢. 193].

SIK KOHTpapryMeHT TaKii Mo3uilii MOKHA HABECTH BUKOPUCTAHHS TAKOTO TEXHIYHOTO 3aC00y MPOQIIaKTHKH
Ta 3amo0iraHHs MPaBONOPYIICHHAM, SK BiJeocrmocTepexeHHs. HasBHICTH Kamep BifeocrocTepeKeHHs
OJIHOYACHO 1 CTHMYIIIOE, 1 OOMEXYy€e MPaBOBY IMOBEIIHKY OCOOW, ajieé BUPIMIAIEHAM TYT BOAUaEThCS caMe
CTpax MOTEHIIHHOTO MPaBONOPYIIHUKA OyTH BUKPUTHM. TOMY IMOJIi MPaBOBUX 3aCO01B HA MPABOBI CTUMYJIH
Ta TpaBOBI OOMEKEHHS € JIOCUTh YMOBHUM. Maibke BCi HOPMH TpaBa MH MOYKEMO Ha3BaTH MPaBOBUMH
CTHMYJIaMH, aJDKEe BCI BOHH 320X0UYIOTh HAC J0 MPaBOMIPHOI MOBEIIHKH 32 IPUHIIMIIOM «JI03BOJICHO BCE, IO
He 3a00pOHEHO 3aKOHOM». AJle Uil TMOCaJoBUX o0ci0 OpraHiB Jep)KaBHOI BIAAW Ta MICIIEBOTO
CaMOBpSyBaHHs Ha TIEPIIOMY MICIli CTOSITH MPaBOBI OOMEXKEHHS 1 TOJOBHUM Ui HHUX € MPUHIMII
«JI03BOJICHO JIMIIIE T, 10 YiTKO BU3HAYEHO 3aKOHOM.

TakuM YMHOM, MPABOBI 3aCO0M € OCHOBHUMH CJIEMEHTAMH MEXaHi3My MPaBOBOTO PETYIIOBAHHS Ta JA€Th
3MOTy OauuTH B MpaBi PEATbHUHM IHCTPYMEHTApii JOCSATHEHHS MPUBATHUX 1 MyOJIYHHUX LiJed y4aCHUKAMH
MPaBOBITHOCHH. llepCHeKTHUBHICTh MOAANBIIOTO JOCHIKEHHS Iiel TeMn OOyMOBJIEHa MOMYISIPHICTIO
IHCTpYMEHTAILHOI Teopil mpaBa, ii MPUKIaTHIM XapaKTEePOM Ta YHIBEPCATLHICTIO.
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VYV 3ampornoHOBaHill CTAaTTI aBTOpP BUKIAZA€ CBOIO IO3MIIIO MO0 OOTPYHTYBAaHHS BIIPOBADKCHHS B YKpaiHCBKY
JUACHICTD TIPUHIIUITY aHTPOTMIOLECHTPU3MY. BUXOIs1uM 3 €BOIOIINHOT Teopil MOSIBY JFOMHH, aBTOP AOCIIKYE, M0 3
MOSIBOIO JTFOIMHMA Ha 3€MJII BHHHKAIOTH i CHUILHOTH, TOOTO ¥ae mporec 00’€IHAHHS IHOWBINIB Yy CYCHUIbHI
(hopmyBanHs, BinOyBa€eThCs MOsiBA B Haapax OUX (OpPMYyBaHb TaKUX JICTITHMHHUX CTBOPIHB, K JEpKaBa, 1 TAKOTO
SIBUIIIA, SIK MPpaBo. TakuM YUHOM, aBTOpP CTA€ Ha MO3UINIO B3ATTS 3a 0a30BY CyOCTaHIIiO, BiAMPABHUM YHHHHKOM Y
CHIBBIJIHOIICHHI <CIIOZIMHA, CYCIIIBCTBO, Jiep)KaBa, IIPaBO» caMe JIOAWHH. BHXOAs4u 3 BHKJIAAEHOTO, aBTOP
MPOTIOHYE BHECTH TMEBHI KOPET'YBaHHS y BUBYCHHS FOPUJANYHUMH HAyKaMH 3a3HAYCHOTO CITIBBIJHOIICHHS B MEXax
METO/I0JIOTIUHOI FOPUANYHOT HABYAIBHOI JUCIUILTIHH, KO MOKe OYTH TEOpis MpaB JFOJAUHH, ICPKAaBU Ta MpaBa.
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