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It is concluded that the presumption of objectiveness of the judge belongs to
the category of refutable ones and the presumption of partiality - to the category of
irrefutable. In the event, when the participant of legal procedure doubts the reliability
of assumptions about objective composition of the court he\she can refute such
presumption by means of the institute of removal. From the moment of establishment
of this fact the presumption of partiality (bias) of such composition of the court
comes into action. After the establishment of the fact-ground and beginning of action
of presumed fact the refutation of presumption is not allowed. Legislator in the
compulsory order presumes the partiality of such composition of the court and thus its
inability to consider a case.
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MAMHOBI HACHNIOKM NOPYLUEHHA
KOPIMNMOPATUBHOIO 4 OIrOBOPY

VJIK 347.44

IToctanoBka mpodaemu. IlopymeHHs NOroBopy € IMiJICTaBOIO
BUHHUKHEHHSI OXOPOHHMX IMBIJIBHUX NPaBOBIAHOCHH, B MEXaX SKUX
BiJIOYBAa€THCS 3aXUCT MpaB Ha 3aKOHHUX IHTEPECIB CTOPIH JOTOBOPY
3a JIOIIOMOTOI0 MEBHUX MPAaBOBHX 3ac00iB, SKi B HUBUILHOMY IpaBi
BH3HAYAIOTHCS SIK PABOBI HACIIIKM MOPYLICHHS Y¥ HEBUKOHAHHS JI0-
roBopy. Buxosiuu i3 miicTaB HEBUKOHAHHS JIOTOBIPHUX 3000B’s13aHb
PO3PI3HSIOTH 1 pi3HI BUAM MPABOBUX HACIIIKIB (BiAMOBIIATLHOCTI).

MeTo10 cTaTTi € JOCTiKEHHS 0COOMUBOCTEN 3aCTOCYBaHHS Maii-
HOBHX CaHKIIH 32 HOPYIIECHHS 30008’ 13aHHS, TIOPOAKYBAHOTO KOPIIO-
pPaTUBHUM JOTOBOPOM.

Bukaan ocnoBHoro marepiamy. Crarts 611 LUK Ykpainn Bu-
3HAYa€ Taki MaifHOBI HACIIJIKKM MOPYIIEHHS IMBIILHO-IIPABOBOTO 30-
00B’s13aHHs, SK: 1) cruTara HEYCTOWKM; 2) BIAIIKOMYBaHHS 30WUTKIB 1
MOpaJIbHOI mIKoAu([1].

I[lepm 3a Bce HEOOXiAHO AOCHITUTH MPABOBY MPUPOAY HEYCTOM-
KM, a TaKOX MPOaHaIi3yBaTH MOMJIMBICTh 3aCTOCYBaHHS ii y SIKOCTI
HECTIPUSTIMBUX HACHIIKIB JI0 TOPYIIHUKIB KOPIIOPATUBHOTO JIOTOBO-
py. 3rilHO 3 MOHATTSIM HEYCTOMKH, 3akpimieHuM y cT. 549 1K, He-
YCTOUKOIO € TPOIIOBa cyMa abo iHIIe MaifHO, STKi OOPKHUK TTOBHHEH
repeaaT KpeIuTopoBi y pasi mopymnieHHs: OOP)KHUKOM 30008’ I3aHHS.
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TakuM 4MHOM, SKIIO OOP>KHHUK MOPYIIUTH 3000B’s3aHHS, TO KpeIu-
TOP Ma€ MpPaBo CTATHYTH 3 HOTO IIEBHY TPOLIOBY CyMy a00 BHMaraTu
repenadi MeBHOTO MaiHa. A 1yt OOp)KHWKA, BIAMOBIAHO, mmepeaada
IIHOTO MaifHa a0o ITi€l CyMH € 000B’SI3KOM, IO XapaKTEePU3YEThCS K
JOJaTKOBHI MaifHOBUI 000B’SI30K MOPSIJ] 3 OCHOBHUM 00OB’ SI3KOM BH-
KOHATH TOpyILIeHE 30008’ 13aHHS.

[Nosicuroroun monBiliHy mpupoxy Heycrtoiiku, O. OtpagHoBa
nuie: «3 MOMEHTY YKIIaJIEHHSI CTOPOHAMH YTOJIU PO HEYCTOMKY a0
MiNICAHHS JOTOBOPY, SIKMH 3a0€3MeUy€eThCs 3aKOHHOI0 HEYCTONWKOIO,
1 10 MOMEHTY TIOPYIICHHS 3000B’sI3aHHSI HEYCTOWKA € CIIOCOOOM 3a-
Oe3rneueHHs] BUKOHAHHS 3000B’s3aHb. Ilicist mopyiieHHS 3000B’s-
3aHHS, TOOTO B pa3i HEBUKOHAHHsS HEYCTOWKOIO 3a0e3medyBaibHOL
¢$yHK1il, BoHa TpaHCHOPMYETHCS Y Mipy HHBIIBHO-IIPABOBOI BiATO-
BiIaIbHOCTI» [2].

BpaxoByroun BuIe3a3zHavueHe, MOKHA 3pOOMTH BHCHOBOK, IO
TTiJICTaBOIO JIUTS 3ACTOCYBAHHS TAaKOi CaHKIIII, SIK CTIaTa HEYCTONKH, €
HasBHICTh MPOTUITPABHOT BUHHOI IOBE[IHKH CTOPOHH JIOTOBODY.

B cuity nuBiabHO-IIPaBOBOT NPUPOIN KOPIOPATUBHOTO JJOTOBOPY
TEOPETUYHO HEYCTOMKa MOXKE PO3IIISAATHCH SIK OAMH 13 IPaBOBUX Ha-
CIIIJIKIB TIOpYIIEHHs aHoro JoroBopy. [Ipote, Oepyun 1o yBaru op-
raHizamifHAi XapakTep 3000B’s3aHHS, M0 TOPOKYETHCS KOPIIOpa-
TUBHUM JIOTOBOPOM, Ha TIEPIITHH MOTIISA JOCUTH CKIIAIHO OTHO3HAYHO
CTBEpIPKYBaTH MPO MOXKIUBICTh 3aCTOCYBaHHS HEYCTOWKH SK MipH
LUBUIBHO-NIPABOBOI BiAMOBINANBHOCTI Y BUMAAKy HEBUKOHAHHS UM
HEHAaJIe)KHOTO BUKOHAHHS AaHOTO BHJY LHUBIIFHO-TIPABOBUX JOTOBO-
piB.

Taxk, 1. B. Cnacu6o-®areeBa 3a3Hadae, M0 HEYCTOWKA B aKIlio-
HEPHHX YTOJIaX € JIy’Ke CYMHIBHOIO: HaBPS/I YH B3araji B TaKHX JIOTO-
BOpax MOXe IependadaTucsi HeyCcToiKa, 00 BOHU 10 CyTi He HOCSThH
MaiHOBOTO XapakTepy [3, c. 92 ].

[Ipote, Ha HalIy TyMKY, OB’ SI3yBaTH MOYJIMBICTb 3aCTOCYBaHHS
HEYCTOMKH 13 IPeIMETOM JIOTOBOPY HE IIIKOM AOIiIbHO. [lo-mepie,
Hi B LIK Ykpainu, Hi B )KOZHOMY IHIIIOMY HOPMaTHBHO-TIPAaBOBOMY aKTi
LMBITFHOTO 3aKOHOJABCTBAa HEMAa€ BKa3iBOK Ha Te, IO HEYCTOWKA 5K
Mipa IHUBUTLHO-TIPABOBOI BIAMOBIAAIEHOCTI MOXKe OyTH 3aCTOCOBaHA
T MO0 MMEeBHUX BUAIB A0roBopiB. [lo-mpyre, xomeH i3 cy0’ eKTiB
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LIUBLUIBHOTO TIpaBa, BCTYNAIOYH y TOTOBIpHI BITHOCHHHM, HE 3aCTPaxo-
BaHMI BiJl HEBUKOHAHHS YW HEHAJEKHOTO BHKOHAHHS HOTO KOHTpa-
TeHTaMH YMOB JIOTOBOPY. Y CBOIO Yepry OCHOBHOIO METOIO CTSTHEHHS
HEYCTOWKH € IPUTATHEHHS 10 MAWHOBOT BiIITOBIATFHOCTI Ti€T CTOPO-
HU JI0TOBODY, siKa Horo nopymmwia. Tomy, Oe3nepedHo, 3aCTOCYBaHHS
HEYCTOMKH SIK BaXKJIMBOTO iHCTPYMEHTY 3aXUCTY LIMBUILHUX MPaB I0-
BHHHO OyTH TapaHTOBaHO KOYKHOMY 13 yYaCHHUKIB IOTOBIPHUX ITPaBO-
BIJTHOCHH, Y TOMY YHCJIi i CTOpOHAM KOPIIOPATUBHOTO JOTOBOPY.

A. I'mymenpknuii TakoX BiTHOCHTH HEYCTOMKY /10 MOYKJIMBHUX Ha-
CHIJIKiB TIOPYIICHHS KOPIIOPATUBHOTO OTOBOPY, MPOTE Pa30OM i3 THUM
3a3Hayae, 110 3aCTOCYBAaHHS HEYCTOWKHU B MiANPHEMHHULBKIN AisIbHO-
CTi B LJIOMY 1 B KOPIOPAaTHBHUX JOTOBOpaxX 30KpeMa 3iTKHYIOCS 3
po0JIeMoro i1 3MEHIIICHHS cyiaMu [4].

M. C. BapromiuH, J0CITi/PKYyIOUd CIIOCOOM 3aXHCTy IMpaB y pasi
MOPYIICHHSI KOPIIOPATHBHOTO JIOTOBOPY, TAKOXK BUJILJISIE HEYCTOWKY i
3HOBY K TaKH 3a3Ha4ae, M0 CyIU PO3NIAAAI0Th HEYCTOMKY MIEPEBaskHO
SIK KOMIT@HCAITiF0 30MTKIB, YIIyCKatouH ii mTpadHuii Xapakrep. Y mpo-
My BHIIQJIKy CTATHEHHS HEYCTOWKHM 3a MOPYIIECHHS KOPIOPATHBHOTO
JIOTOBOPY PiBHO3HAYHO CTATHEHHIO 30UTKiB. [5, c. 136].

AHaJti3 YMHHOTO IUBUIFHOTO 3aKOHOJIABCTBA J03BOJISIE 3pOOUTH
BHICHOBOK, 1110 B 3aJIC)KHOCTI BiJl CIOCOOY BCTAHOBIICHHS MOYKHA BH]Ii-
JINTH 3aKOHHY HEYCTOWKY Ta JOTOBipHY HEycTO#Ky. Tak, 4. 2 cT. 551
K VYkpainu roBoputhb: «SIKIIO MPEeIMETOM HEYCTOWKH € rpolIoBa
cyMa, il po3Mip BCTAHOBIIOETHCS JOTOBOPOM a00 aKTOM LIHMBIIBHOTO
3aKOHOJIABCTBAY.

3 onsiAy Ha BIJICYTHICTH TPABOBOTO PETYIIOBAHHS YKIIAJACHHS
KOPIIOPATHBHOTO JIOTOBOPY 3PO3YMIIUM € TOH (hakT, 1Mo y pasi mopy-
LIEHHS! YMOB KOPIIOPaTUBHOTO JIOTOBOPY HTUMETHCS PO 3aCTOCYBAH-
HSl JOTOBIPHOI HEYCTOMKH, SIKIIO Taka OyJa IornepesHbo 00yMOBIIEHa
y 3MicTi JoroBopy. ToOTO CTOPOHM KOPIIOPaTUBHOTO JJOTOBOPY BIIPaBi
CaMOCTIMHO Ta Ha BIACHUI PO3CYJ BCTAHOBIIOBAaTH PO3MIp HEYCTOM-
KM, YMOBH 3aCTOCYBaHHs TOIIO. Bijble TOro, BBa)Ka€Mo, IO BOHH
MOXYTb JOMOBHUTHCH TPO CTSATHEHHS PI3HOTO PO3MIpYy HEYCTOMKH 3a
pi3HI BUIW TIOPYIICHb TOTOBOPY a00 K BH3HAYATH PO3MIp HEYCTOM-
KM 3 NPUB’SI3KOI0 10 BAPTOCTI YACTKHU Yy CTaTyTHOMY (CKJIaJCHOMY)
KaIliTami, sIKOK BOJIOJIE€ YYAaCHHK JOTOBOPY. AJDKE TaKUW IMiIXiZl 10
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3aCTOCYBaHHs HEYCTOWKM 3aKOHOJABCTBOM HE 3a00POHEHUH, a OTKe,
MOJKE MaTH MicIIe.

[Ile ogHMM BUAOM MPaBOBUX HACIIAKIB MOPYIIECHHS 3000B’sI3aH-
Hs1, BU3HaueHuX y cT. 611 LIK Vkpainu, € BigmkogyBaHHs 30UTKIB Ta
MOpPaJIbHOI IIKOJTH.

Binmosinno o cr. 22 I[K Ykpainu 30uTKamu €:

1) BTpaTtH, sxux ocoba 3a3Haja y 3B 3Ky 31 3HUIICHHSIM a00 T10-
ITKO/KCHHSIM PEedi, a TAKOXK BUTPATH, SIKi 0coda 3podmia abo MyCHTh
3poOWTH JUTA BIAHOBJIEHHS CBOTO MOPYIIEHOTO TpaBa (peajbHi 30UT-
KH);

2) nmoxomu, siki ocoba Mora 0 peabHO OJIEPIKATH 33 3BUYANHUX
o0cTaBuH, AKOH ii ipaBo He Oys10 mopymeHe (ynylieHa BUTo/a).

Besnepeunnum € Toif (axT, MO BiJIIKOAYBaHHS 3aBIAHHX IO-
PYLIEHHSIM JOTOBOPY 30MTKIB 3a CBOEIO CYTHICTIO € MIpOIO BiImo-
BIIaJIBHOCTI, 110 Ma€, K BiOMO, yHIBepCaJbHHN (ISl IIMBLILHOTO
mpaBa xapakrep. OJHaK ii 3acTOCYBaHHsI, 3 ypaxXyBaHHSIM IpeaMeTa
KOpPIOPATUBHUX JIOTOBOPIB, IMOB’si3aHE 3 CEPHO3HUMH TPYIHOIIAMH
JOKa3yBaHHS, IPUYOMY HE TUTBKH PO3Mipy 30WTKIB, a i (hakty ix-
HbO1 HasgBHOCTI. Lle 3a3magac i [. B. Crracu6o-®ateeBa. AHaTI3YIOTH
MOKITUBICTD BiIITKOAYBaHHS 30UTKIB y pa3i MOPYIICHHS aKI[IOHEPHUX
yroJI, BOHA CTBEPIKYE, IO JOCUTD MPOOIEMATHYHO JOBECTH BUTPATH,
a TAKO’K HEOTPUMaHI JIOXOJIH, TUM TIade, SIKIIO 151 yTo/1a CTOCY€EThCSI He
MaliHa, a OpraHizamiiHuX IpaB akiionepa [6].

3 Li€I0 TYMKOIO BaXKKO HE MOTOIUTUCH. AJIKE 3 BIJIIIKOYBAHHIM
30UTKIB MMOB’sI3aHa CKJIAJHICTh 1X JOKa3yBaHHS, OCOOIMBO KOJIU BOHH
HE OYEeBH[IHI, 30KpeMa, Y pa3i MOpyILIEHHsI KOPIIOPATUBHOTO JJOTOBOPY,
SIKUH CTIPSIMOBAHWH Ha BPETYIIOBAHHS Y3TOIDKSHUX il 3 YIIPaBIiHHSI
KOpPIOPAaTUBHUMU TIPaBaMHU.

30UTKH, SIKi BHHUKAIOTh Y pa3i MOpyIIeHHS YMOB KOPIIOPATHBHO-
TO JOTOBOPY, 110 HE MiCTUTH 3000B’s3aHbh IHBECTHIIIHHOTO XapaKTe-
Py, HE CTOCYETBCSI CXBAJICHHS 3HAYHUX TIPABOYMHIB YU MTPABOYUHIB 13
3aiHTEPECOBAHICTIO, MO HE MICTUTH OOMEXEHB IIOA0 PO3TOPSIHKCHHS
MIPaBOM BJIACHOCTI Ha aKmii (4acTKM y4acTi B CTaTyTHOMY KalliTali),
0e3repevHo, € HaOUIBII CKIIaHAM TIPH J0Ka3yBaHHI, OCKIJIbKH BOHU
HOCSITh HENPSMUU Xapakrep.

OCKITBKY CyIH BiJIMOBIISIFOTH Y CTATHEHHI 30UTKIB B CHITY HEZIO-

BEJICHOCTI (PaKTy MIPOTHIIPABHOTO JTiSTHHS, BUHU, TPUIMHHO-HACITIIKO-
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BOTO 3B’S3KY 1 HaBiTh HEICTOTHOCTI 30MTKIB, SIKi HE MOXKYTb BiTOUTHCS
Ha CTAHOBHII CTOPiH, CTATHYTH 30WMTKH, [0 BUHUKJIN B PE3yJbTari
MTOPYIIEHHSI KOPIIOPATUBHOTO JIOTOBOPY, IO € OpTaHi3amiiHuM, II0
He nepeadadae 3yCTpi4YHOro MaifHOBOTO 3a/{0BOJICHHS, IPAKTUIHO He-
MOXJIHUBO [7, c. 54].

Besnepeuno, BigmkomyBaHHS 30WUTKIB y BHUNAJIKy IMOPYLICHHS
KOPIOPaTHBHOTO JIOTOBOPY MOXKE MaTH Miclle, MPOTe Pa3oM 3 TUM B
CHJTy OpTraHi3aliifHoro (HeMaliHOBOTO) XapakTepy 3000B’s13aHHS 1, Ta-
KHM YHHOM, CKJIQJHOCTI BU3HAYEHHS CyAOM pO3Mipy 30MTKIB JaHHHA
IIPaBOBUH HACIiZOK MOPYIIEHHS JOTOBOPY MOXE BHUKJIHMKATH 3HA4HI
TPYAHOILI Yy pa3i HOro 3acTOCyBaHHSI.

AJBTEpHATUBHUM MEXaHi3MOM BiJHOBJICHHS TOPYLICHHX IpaB
YYaCHHKIB KOPIIOPAaTHBHOTO JIOTOBOPY, Ha HAIIy JYyMKY, MOXE CTaTH
Buriara komrmeHcaii. Sk Bkazye FO. C. [loBapoB, MocTaBuUBIIN BU-
IJIaTy KOMIICHCAIlii B OJUH P 3 BiAIIKOAYBAaHHSM 30UTKIB Ta CTSAT-
HEHHSIM HEYCTOWKH, 3aKOHOAABEIh (DAKTHYHO BU3HAE 11 K CaMOCTIH-
Hy Mipy BignoBinaipHOCTI [7, ¢. 55].

Ha namry mymKy, BU3HAQUUBIIM Ta BCTAHOBUBIIN y KOPIIOPaTHB-
HOMY JIOTOBOPI TBEP.Yy TPOLIOBY CYMY SIK CAHKIIIO 32 MOKJIBE TIOPY-
LICHHSI YMOB JIOTOBOPY, HOTO YYaCHHKH MOXKYTh TAaKUM YHHOM YHHK-
HYTH TPYIHOIIIB, AKi BUHUKAIOTh NIPY BCTAHOBIICHHI CylaMU 30MTKiB
B CIUTy OPTaHi3aIlifHOTO XapakTepy KOPIMOPaTHBHOTO TOTOBOPY. Kpim
TOTO, BOAUaEThCS, IO JOTOBIPHUI XapakTep KOMIIEHCAIlil CBiTYUTH
PO HEMOXKITUBICTH 3MEHIIICHHSI 11 pO3Mipy CynamMu.

Kpim ocHOBHUX TpaBOBUX HACIiAKIB MOPYLICHHS [IMBIILHO-TIPA-
BOBOI'O 3000B’s13aHHs, BU3HaYyeHUX y cT. 611 LK Vkpainu, nouisisHO
MPOAHAIi3yBaTH ¥ 1HIIN 3aX0U BiAMOBIAAIBHOCTI, SIKi MOXKYTh 3aCTO-
COBYBAaTHCh JI0 MOPYIIHUKA KOPIIOPATUBHOTO JOTOBODY.

Tak, y aHIITOCaKCOHCHKIN MPABOBii CUCTEMI ITIJIKOM JIOTTYCTHMHM
1 TaKUM, 110 TepedyBae Mija CyIOBUM 3aXHCTOM, € TAKHH 3aXiJ BiAMO-
BiJJAJILHOCTI 32 MOPYIIEHHSI KOPIIOPATUBHOTO JIOTOBOPY, SIK MPaBO BU-
MaraTy MpoJiaxy aKilii, 10 HaJeXaTh MOPYITHHUKOBI YMOB JIOTOBODY,
3a MONePeHbO BU3HAYEHOIO I[iHOI0. Y TOMW e Yac K y BITUM3HSHIMH,
Tak 1 B POCIHCHKIA MUBUTICTHYHIA JOKTPHWHI MUTAHHSI MOMIJTHBOCTI
MOKJIaIEHHsI 000B 3Ky LIOAO MPUMYCOBOIO MPOAAXKY YACTKH y pasi
MOPYIICHHS] YMOB KOPIIOPATUBHOTO JIOTOBOPY € JOBOJI AUCKYCIHHUM
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Ta HeoHo3HaYHUM. Tak, K. B. Ocunenko cTBep/ikye, 1110 3a3Ha4YeHUH
3axijl BIAMOBIAAJILHOCTI 32 CBOEK CYTHICTIO € 3HAYHUM JIOTOBIPHHM
0OMEKEHHSIM TIpaB YUYaCHUKIB TOBapuCTBa [8, c. 33].

Ha namy nymKy, qafe muTadfs moTpedye OiIbIT IEeTaThHOTO BH-
BueHHs. Ha mpakTuni miJIkoM MOMIJIMBOIO € CHUTYyalis, KOJH yYaCHHK
KOPIIOPaTUBHOTO JOrOBOPY CHUCTEMAaTHYHO HE BUKOHYE YMOB JOTOBO-
Py, HalpUKIaj, He MpUHAMae y4acTi y 3arajibHUX 300pax Koproparii
a0 royocye Ha HUX BPO3pi3 i3 IHIIUMH YYaCHUKAMHU JIOTOBOPY, YHM
(hakTUYHO CTABUTH il CyMHIB yCIIIITHE JOCSATHEHHS METH KOpIopa-
THBHOTO JIOTOBOPY Ta ¢(EKTUBHICTh HOTO SK PETYIATOpa BiTHOCHH
LIOZO CIIJIBHOTO YIIPABIiHHS KOPIOPAaTUBHUMHU IIPaBaMH. Y TaKOMY
BUMAJKY €(EKTHBHUM CIOCOOOM 3aXHUCTy MpaB YYaCHHUKIB JOTOBOPY
MIr OM CTaTH BU3HAYCHUH y JOTOBOPI 0OOB’SI30K MOPYIIHUKA Bigdy-
JKHTH CBOIO YACTKy y CTaTyTHOMY (CKIIaJIEHOMY) Karmitaii (MakeT ax-
1ii1) Ha KOPUCTP IHIINX YYACHHUKIB KOPIIOPATHBHOTO JIOTOBOPY 3a PUH-
KOBOIO 200 TIOTIepeIHRO0 0OYMOBIICHOIO Y TOTOBOPI ITIHOTO.

Pa3oM i3 TUM, MOXKJIMBICTH BCTAHOBJICHHS 000B’SI3KY LI0/I0 TPO-
JaKy YacTKM K CAaHKLIi 3a MOPYLICHHS KOPIOPaTUBHOIO JOTOBOPY
BUKJIMKA€E TEBHI CYMHIBH. AJKe (aKTUYHO TaKHi 0OOB’SI30K SIBIISIE
co00r0 0OMEKEeHHS ITpaBa BIACHOCTI, a, siK Bifgomo, 4. 1 ctT. 321 1K
VYkpainu roBoputs: «IIpaBo BracHoOCTI € HemopymHAM. HixTo HE MOXKe
OyTH TIPOTHUIIPABHO TT030ABJIICHHI IIHOTO TIPaBa Y1 OOMEKCHHH y HOTO
3MIACHEHHI». Y 3B’S3KY 13 UM BUHUKAE TUTAHHS, YU Ma€ 00OB’ 30K
LIOI0 NPOJAKy YaCTKH y CTaTyTHOMY (CKJIaJeHOMY) Kamitaii y pasi
MOPYIICHHSI YMOB KOPIIOPATHBHOTO JOTOBOPY MTPAaBOBE MIATPYHTS?

BituusHsHa CymoBa INpakTHKa BKa3ye Ha JAMCKYCIHHICTH Jia-
HOrO THTaHHA. [IpUKIaIOM [LOTO € HEeIlloJaBHs crpaBa Burioro
rocrmomgapcekoro cyny Ykpaiam Ne 5011-62/8101-2012 3a mo3so-
BoM [IpAT «ABiakommanis «MixHapomHi ABiaminii YkpaiHu» 10
SwissportInternationalLtd., TOB «Csicioptr VYkpaina» mnpo BH-
3HAHHS TpaBa BJIACHOCTI Ta 3000B’s3aHHS BUMHUTH TeBHI fil. Tak,
y uepBHi 2012 poky IIpAT «ABiakomnanisi «MikHapoaHi ABiaminii
VYKpainn» 3BEpHYJIOCS 10 rocronapchkoro cyny M. Kuesa 3 moszo-
BoM 10 SwissportinternationalLtd., TOB«CsicrioptYkpaina», Skum
IPOCHUB CyA: 1) BU3HATH NMPaBO BIACHOCTI HAa YacCTKy y CTaTyTHOMY
KalliTalal TOBapUCTBA 3 OOMEXKEHOK BiAMOBiaNbHICTIO «CBicropT
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VYkpainay» y po3mipi 70, 6 % cTaTyTHOTO KamiTtaiy; 2) yKJIACTH MiXK
SwissportInternationalLtd. ta IIpAT «ABiakommaniss «MiXHapoaHi
ABgianinHii YkpaiHu» IOTOBip KyIiBIIi-IPOAAXKY YaCTKH Y CTaTyTHOMY
kamitanm TOB«Caicriopt YkpaiHa» Ha 3alIpoITOHOBAHUX HUM YMOBax.

Pimennsim rocrionapcekoro cyay M. Kuesa Big 26.10.2012 p. y
crpasi Ne 5011-62/8101-2012 no30BHI BAMOTH 33JJ0BOJICHO YaCTKOBO:
ykiageno Mk SwissportlnternationalLtd. ta [IpAT «ABiakoMmnanis
«MixnaponHi ABianiHii YKkpaiHu» JOTOBIp KyHiBIi-TIPOAAXY YacTKU
y crarytHOMYy Kamitani TOB «Csicnopt Ykpaina»; BU3HaHO NpaBo
BracHoCTi IIpAT«ABiakommanis «MikHapomHi ABiamiHil YKpaiHw
Ha 4acTKy y crarytHomy Kamitani TOB «Cicniopt Ykpaina» y po3mi-
pi 70,6 % craryTHOTO Kamitamy[9].

[MocranoBoro KHIBCHKOTO amelnsIifHOr0 ToCroapChbKOTO CYIY
Bizg 25.09.2014 p.Oyno 3anoBoneHo mo3oBHi Bumoru [IpAT «ABiakom-
naHis «MixHaponHi ABiamiHil YKpaiHU»TIpo 3000B’SI3aHHS YKIACTH
JIOTOBIp KyTMIBJIi-TIponaxKy 9acTku Swissportlnternationalltd. y cra-
tytHOMY Kamitaii TOB «Csicriopt Ykpaina» [10].

3 MmarepiaiB cripaBu BOAUA€THCS, 10 MiACTaBOIO 1uist BUMOr [IpAT
«ABiakomnanisi «MixHapoaHi ABianiHii YKpalHU»TIPO 30008’ sI3aHHS
YKJIACTH JIOTOBIp KyHiBIIi-MpoAaxy yacTku Swissportinternationalltd.
y crarytHomy Kamitaiai TOB «Csicriopt YikpaiHa» € ykmageHa Mix
SwissportInternationalLtd. Ta ITIpAT «ABiakoMmaniss «MixHapoa-
Hi ABianinii YkpaiHu» yroga mpo KOPIOPAaTUBHE YIPABIiHHS Bij
21.02.2006 p. Yromoro BU3HAUEHO, 110 Y pa3i HEBUKOHAHHS YYaCHU-
KOM TOBapucTBa OOOB’sI3KiB, mependadeHux HE abdo CTaTryToM, y
CYMIIIHHOTO YYaCHHKa BUHHUKAE MPABO MPHUI0ATH YaCTKy HEBHKOHYIO-
YOro y4acHHKa y CTaTyTHOMY (DOH/II TOBAPUCTBA, & Y YUACHHKA, SIKUI
TTOPYIITHB BiAMOBIAHI 30008’ 13aHHSI— 000B’ 30K MPOIATH 4acTKy[9].

O. A. bensHeBu4, 31IICHIOIOYN aHAJI3 3a3HAYEHUX CYIOBUX pi-
LIeHb, BKa3ye, L0 MPaBOBUMH HACTiIKaMH YKIJIAJCHHS B CYIOBOMY
MOPSIIKY IOTOBOPY KyHiBIi-ipoaaxy Beiel uacTku (70,6 %), sika Hasne-
xaa Swissportlnternationalltd. y TOB «Cgicniopt Ykpainay, craio,
o CyTi 1mo30aBieHHsT koMranii SwissportlnternationallLtd. xopmopa-
THBHHUX TIPaB y BUMIIAI IpaBa Ha yacTky B TOB «CBicopT Ykpainay,
0 (aKTUIHO TOTOXKHE BUKJIIOUEHHIO CYJIOM YYaCHHUKA 3 TOBAPHCTBA.
JlocTiAHUIIS TePEKOHIINBO CTBEPIKYE, IO BIAIOBITHO JI0 CT. 59 3aKo-
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Hy Ykpainu «IIpo rocnonapckki TOBapUCTBay BUKIIOYCHHS Y4aCHUKA
3 TOB nanexwurs 10 komnerenuii 30opis TOB (TB), a e cyny. Sk
BHCHOBOK, O. A. benstHeBHY BKa3ye Ha HEBIAMOBIIHICTE HOpPMaM 3a-
KOHOJIABCTBA IIPUMYCOBOIO (B CYIOBOMY MOPSAKY) YKJIAAEHHS JOTO-
BOpY KYITiBJIi TIPO/IaXy YacTKH y ctaTryTHOMY Kartitaiai TOB 3 inmmmM
ydacHUKoM [11, c. 24-26].

[3 3a3HaYeHUMH JOBOAAMHU BaXKKO HE TMOTOIUTHCH 3 OINISAY Ha
31e0UTBIIOr0 IMIIEPATUBHUM XapaKTep HOPM 3aKOHOJABCTBA, IIO pe-
T'YIIOIOTh BITHOCUHH 3 TIPUBOJLY BiJJ4y>KCHHSI KOPIIOPATUBHHX IIPAB Ta
BUKJTIOUCHHS YUYACHUKIB 3 TOBapucTBa. [IpoTe B aHai31 BUIIe3a3HaUe-
HOI CyZIOBOT CIIpaBM OCHOBHA yBara CKOHLEHTPOBaHA Ha 3aKOHHOCTI
Y HE3aKOHHOCTI 3aCTOCYBaHHS Cy[OM TaKoro CIioco0y 3aXHCTy Mpas,
SIK IPUMYCOBHI MPOAAX KOPIOPATHBHUX TIpaB. Y TOH ke yac HeoO-
X1IHO TIPUIIUIUTH OKPEMY yBary W MUTAHHIO MO0 MOXIUBOCTI YH
HEMOXKJIMBOCT] BCTAHOBJICHHSI Y KOPIIOPATHBHOMY JIOTOBOPI 3a3Haue-
HOTO 3aXO0y BiIOBITAJIBHOCTI y pa3i MOPYIIIEHHS HOTO YMOB.

BBaxaemo, 1110 y TaHOMY BHIIAAKY WIETHCS IIPO 0OMEKEHHS KOP-
MOPaTUBHUX IIPaB, aJpKE YKIAAal0ud KOPIIOPATUBHHI JOTOBIp, SIK 1
Oy/ib-sIKUI 1HIIMK UBUTFHO-TIPABOBUE JTOTOBIp, HOro CTOPOHU (ak-
THUYHO JIOMOBJISIIOTECSI TIPO TY JIHIIO TMOBEIIHKH, SIKOi BOHW TOBUHHI
JNOTPUMYBATHCh JJIsi BUKOHAHHS MOKIQJICHUX Ha HHUX 32 JIOTOBOPOM
3000B’s13aHb. TOOTO 1HIIMMHU CITOBAaMH, YMOBH JOTOBOPY CIIOHYKAIOTh
CTOPOHU JIOTOBOPY 3IMCHUTH KOHKPETHI [Iii a00 ) yTPUMATHCh BiJl
iX 3AifiCHEHHS MiJ 3arpo30l0 HACTaHHS HECHPUSTIMBHX MPAaBOBHX
HacJiAKiB. BcTaHOBUBIIM y JOTOBOPI MOJENb MOBENIHKH, YIaCHUKH
JIOTOBIPHUX BiJIHOCHH YK€ HE BIpaBl BUXOIMTH 3a ii MEXI, aJike 11e
BBa)KaTHUMEThCSI TOPYIICHHSIM JIOTOBODY.

Pazom 3 M, ct. 12 K Ykpainu Bu3Hauae, mo ocoda 3IiiCHIOE
CBOI IIMBLIBHI IpaBa BiJIbHO, HA BIAaCHUN po3cyl. ToOTo 3aKoHOxaBelb
Ha/Ia€ MOXKJIMBICTH 0CO01 PO3NOPSIHKATHCH Cy0’ €KTUBHUMH MTPaBaMH
3a BIACHUM Oa)kKaHHSIM: peajli3oByBaTH iX MOBHICTIO, YaCTKOBO a00 He
BUKOPHCTOBYBATH B3araii, y TOMY YHCIIi, BCTYMAlOu1 y Ti Y4 1HII [U-
BUTBHI TIPABOBIAHOCHHH, TOOPOBIIHHO X 0OMEKYBaTH.

[lomo mpaBoBOi MpUpoIN OOMENKESHHS ITUBITLHUX TIPaB, 30KpeMa
[IpaBa BIACHOCTI, TO JOCUTb LIKaBO, Ha HALLY JYMKY, 3 IIbOTO IIPUBO.LY
BucioBmoeTses O. B. Posron. JlocmiaHuils 3a3Hadae, mo oOMEeKeH-
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HsI BTUTIOIOTBCS Y BiJINIOBIJIHI IIPABOBITHOCUHH, 110 TATHYTH 32 COOOI0
CTHCHEHHSI, 3MCHILICHHSI MOXJIMBOCTEH 3/11ICHEHHSI BIACHUKOM CBO-
iX moBHOBaXkeHb [12, ¢. 6]. Takoxk B 3aJIeXKHOCTI BiJi HASSBHOCTI YU
BiJICYTHOCTI BOJIi BIIACHHKA aBTOP MOJiI€ OOMEXEHHS Ha IPUMYCOBI
Ta 100poBiNbHI (JoroBipHi). [IpuMycoBi 0OMeXeHHsI BUHUKAIOTh Ha
MiZCTaBl aKTiB OpraHiB JEpKaBHOI BIaJH, OPraHiB MICLIEBOTO Camo-
BpsAyBaHHS, aKTiB HOTapiyca, CyI0BUX aKkTiB. Jl0OpOBiIBHI 0OMEKeH-
HS BJIACHUK YCTAHOBIIIOE [UIsl ce0e B pe3ynbTaTi CBOIX BOJIbOBHUX [ii,
HaNpUKIaa, y pasi MepeJaHas MaifHa 3a JJOTOBOPOM HaiiMmy (OpeH[In),
KOMICil, yIIpaBIiHHSI MaifHOM, JOBIYHOTO yTpuMaHHs [12, c. §8].

OCKUIBKM 32 3arajbHUM IIPaBHJIOM JIOTOBOPH YKJIAJArOTHCS 3a
BOJICIO CTOpPiH, TO Taki 0OMEXEHHs MO)KHA HMEHyBaTH i caMmooOMe-
KEHHSIMH, 110 SBISIOTH COO0I0 3B’ A3yBaHHS caMOTo ce0e B3ITUMH Ha
cebe 30008’ s13aHHsAMHU. OHAK Wi Jii MOXKHA BIIHECTH JI0 0OMEKEHb
BJIACHUKA JIUIIE 3 IEBHOIO YaCTKOIO YMOBHOCTI, aJi)Ke, MPUAMArOYH Ha
cebe BU3HaUEHI 000B’SI3KH, CTOPOHA B IOTOBOPi HE TITBKK HE 0OMEXK-
ye cebe y BiIbHOMY TIpaBi popMyBaHHs JOTOBIpHOTO 3B’sI3KY, a i, Ha-
BIIAKH, CaMe LIMM BOHA peaji3ye Take cBoe npaso [13, c.10].

3 BHIIE3a3HAYEHOTO BOAYAETHCS, 10 BIACHUKH KOPIOPATUBHHUX
IIpaB, SKi MarOTh HAMIp YKJIACTH MiXK COO0I0 KOPIIOpaTUBHHM JOTOBIp,
BIIPaBi HA BIIACHUH PO3CY/ 3AiIICHIOBATH CBOE IIPABO HA YACTKY, Y TOMY
qUCITi #f 0OMEXKyBaTH CBOT MMPABOMOYHOCTI OO PO3IMOPSIHKEHHS HETO
[IUTSIXOM TIOKJTaTaHHS Ha ce0e 30008’ I3aHHS BITIYKUTH YaCTKy Ha KO-
PHUCTH IHIMUX YYACHHUKIB KOPIIOPATUBHOTO JOTOBOPY YV pa3i MOPYIICH-
Hsl HOTO YMOB 3 YpaxyBaHHSM IMIIEpaTUBHIX BUMOT 3aKOHOIABCTBA Ta
YCTaHOBYMX JJOKYMEHTIB MO0 peati3alii mpaBa Ha 4acTKy (aKiii) Ta
MepeBaKHUX TPaB.

[Ipn noOpoBibHOMY BHKOHaHHI B3STHX Ha ceOe 3000B’s3aHb
LIOI0 BiAYY)KEHHsI KOPIOPATUBHHUX NpaB y pa3i MOPYLICHHS YMOB
KOPIIOPAaTUBHOTO JIOTOBOPY NMUTaHb HE BHHUKae. OIHAK y BHIIAAKY,
SIKILIO MOPYIIHUK JIOTOBOPY BiJIMOBIISIETHCSI BUKOHYBATH 3a3HaYCHUI
000B’5130K, MU 3HOBY IIOBEPTAaEMOCSI 10 CYAOBOIO HOPSIKY BUpilLICH-
HS CIIOPY 1 BiJIMOBITHO 10 IPUMYCOBOTO YKJIJIEHHS IOTOBOPY KYITiB-
J-TIPOIaXKy KOPIIOPaTUBHUX IIpaB, SKHUH, SIK BCTAHOBJICHO paHille,
BUA€THCS TAKUM, 1110 CYNIEPEUNTh BUMOTaM 3aKOHY.

[IpaBoBa npupoaa NPUMYCOBOTO NPOJAKy KOPHOPATUBHHUX IPaB

SIK 3aXOJly I[MBLIBHO-TIPABOBOI BiJIIIOBIIaJIbHOCTI 32 MOPYIICHHS KOP-
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MOPaTUBHOTO JOTOBOPY MOTpeOye OibII IMTMOOKOTO TOKTPHUHATIBHOTO

JIOCITI/PKEHHS, 8 MOXKJIMBICTh MOT0 3aCTOCYBaHHS Ha MPAKTHUIIl MOXE

OyTH 3a0e3meuenHa JINIIe IMIJISIXOM BHECEHHS CYTTEBUX 3MiH /10 3aKOHO-

JTABCTBA, 30KpeMa BCTAHOBJICHHSAM MPSAMOI BKa3iBKH Ha T€, 110 KOPITO-

PATHBHHUM JOTOBOPOM MOXKE OyTH Tepe0adeHo MPUMYCOBHIA TTPOIaXK

KOpPIOPATUBHUX MPaB Ha KOPHUCTH IHIIMX YYACHHKIB y pa3i MOpyIIcH-

Hsl YYaCHUKOM YMOB JOTOBOPY 3 YpaxXyBaHHSM IIOJIOKEHb 3aKOHY Ta

YCTaHOBUMX JIOKYMEHTIB KOpIopaiii. Y BUMaJKy HCBUKOHAHHS BKa-

3aHOTO 00O0B’SI3KY CITip MK yUYaCHUKaMH KOPIIOPATUBHOTO JIOTOBOPY

MTOBUHEH BUPINIYBaTHUCH CYJIOM.

BucHoBku. OTxe, 3 OISy Ha BHUINE3a3HAYCHE,MOXKHA TIICyMYy-
BaTH, 1110 B CWITy IIUBUTLHO-TIPABOBOI PUPOAH KOPIIOPATUBHOTO JIOTO-
BOpY OCHOBHUMH MaifHOBUMU HACJIiIKAMU MOPYIICHHS 30008’ sI3aHHSI,
MOPOJIKYBAHOT'O HUM, € CILJIaTa HEYCTOMKH Ta CTATHEHHS TBEPO01 IPo-
I0BOT cyMH (KOMII€Hcallii), MomepeIHb0 00yMOBIIEHOT y 3MiCTi KOp-
IIOPaTUBHOIO IOTOBODY.

Takox BBa)Ka€MO, IO CAHKIIIS 32 TOPYIICHHS KOPIIOPATHBHOTO
JIOTOBODY, 110 TIOB’s13aHa 13 MPUMYCOBHUM IIPOJIA’KEM HAJICIKHOI ydac-
HUKY YacTKH y CTaTyTHOMY (CKJIQJCHOMY) KaIliTali i, TAKUM YHHOM,
MOKJIMBHM I11030aBJICHHSIM KOPIIOPaTUBHUX IIpaB, Moria O craru
e(heKTUBHUM Ta JII€EBUM CTUMYJIOM JUIA YCIX CTOPiH KOPIIOPaTUBHOTO
JIOTOBOPY HaJIEKHUM YMHOM BUKOHYBATH B3ATi Ha ce0e 3a JOTOBOPOM
3000B’13aHHS.
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Curuaua M. M. MaiiHoBi Hac/IiAKH MOPyLIeHHS] KOPNOPATUBHOIO /10r0BO-

py-

CrarTs IpHUCBSTYCHA JOCIIKEHHIO IINTaHb, OB I3aHMX i3 0COOIMBOCTAMU 3a-
CTOCYBaHHSI MalfHOBHMX HACIIJKIB Yy pa3i MOpyIICHHS 3000B’s3aHH, 10 BUHHKAE 3
KOPTIOPATUBHOTO JOTOBOPY. 30KpeMa, JOCIIKCHO Taki MaiHOBI CaHKIIi, K CTAT-
HEHHsI HEeyCTOMKH Ta TBepI0i rpolIoBoi cymu (KommeHcarii). Takox mpoaHasi3oBaHo
MOKJIMBICTB 3aCTOCYBAHHS TAKOTO MIPABOBOTO HACIIIKY MOPYIIEHHS KOPIIOPATHBHOTO
JIOTOBOPY, SIK MIPUMYCOBHII IMPOAAK YIACHUKOM KOPIIOpaIlii KOPIIOPATUBHUX TPaB.

KorouoBi cjioBa: mopymeHHs 10OroBopy, KOPIOPAaTUBHUI JIOTOBIp, HEYCTOMKa,
KOMIICHCAIIisI, TPUMYCOBHII IIPOAak KOPIIOPATHBHUX IIPaB.

Curnana M. M. UmyniecTBeHHbIe IOCJIEACTBHS HAPYILIEHHUS] KOPIOPATHB-
HOT'0 10r0BOpa.
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TIpaBoBe BukoprcTanHs ¢ororpadivHux TBOPiB 3acobaMu MacoBoi iHpopmaii

Crarbsl NMOCBSIIIIEHA HCCIIEIOBAHUIO BOIPOCOB, CBS3aHHBIX C OCOOCHHOCTSIMH
IIPUMEHEHHS UMYIIECTBEHHBIX MOCIEACTBUH B Cllydae HapylIeHUs 00s3aTelbCTBa,
BO3HMKAIOIIETO M3 KOPIIOPATUBHOIO JIOrOBOpa. B 4acTHOCTH, MCCIIENOBAHBI TAKUE
HMYIICCTBEHHBIC CAaHKIMH, KaK B3BICKAHUE HEYCTOMKU M TBEP/Oil ICHE)KHOH CyMMBI
(xommieHcarmy). Takke MpoaHaNIU3MPOBaHa BO3MOKHOCTh MPUMEHEHHUSI TAaKOTo Ipa-
BOBOTI'O TOCJIC/CTBHSI HAPYIICHUSI KOPIIOPATHBHOIO J0T0BOPA, KaK HPHHYAUTCIIbHAS
MpoJiaXka YYaCTHUKOM KOPITOPAIMK KOPIIOPATHBHAIX IIPaB.

KiroueBsbie cj10Ba: HapyIlIeHHE JI0TOBOPA, KOPHOPATHBHBIN J0TOBOP, HEYCTOIi-
Ka, KOMIICHCALMs1, IPUHYANTENIbHAS TPOJIaXKa KOPIIOPATUBHBIX TIPAB.

Sygydyn M.M. The property consequencesof a breach of a corporate
agreement.

The article deals with the investigation of issues related to the peculiarities of
application of the property consequences in case of a breach the obligations arising
from the corporate agreement. In particular, such property sanctions as a penalty and
a solid amount of money (compensation) are investigated.It’s determined that because
of the civil law nature of corporate contract a penaltytheoretically can be considered
as one of the legal consequences of the breach of contract.Alsothe articlestates that
due to the organizational characterof a corporate contract a compensation of damages
as a legal consequence of a breach of the contract can cause significant difficulties in
the event of its application. An alternative mechanism for restoration of violated rights
of a corporate contract may become apayingof compensation.

Also the author analyzes the applicability of such legal consequence of the breach
of a corporate agreement as compulsory sale of corporate rights by a member of a
corporation. The author notes that this sanction could become efficient and effective
stimulus forall partiesof a corporate agreementto fulfillproperly their obligations
under the contract.

Keywords: a breach of acontract, a corporate agreement, a penalty, a
compensation, a compulsory sale of corporate rights.

Conomuak X.b.

NMPABOBE BUKOPUCTAHHA
®OTOINPA®IYHUX TBOPIB 3ACOBAMU

MACOBOI IHOOPMALIII

VIK 347.783

HocranoBka mpodaemu. CyyacHe 3aKOHOJABCTBO BiJIHOCHUTH
¢dotorpadiuni TBOpH A0 00’€KTIB aBTOPCHKOTO IMIpaBa, MOPsII 3 TaKH-
MH 00’€KTaMy aBTOPCBHKOTO MpaBa SIK TBOPaMHU HayKH, MUCTEITBA,
niteparypu. Bcei Buiie nepepaxoBani 00’ €KTH aBTOPCHKOTO TipaBa Ma-
IOTh CHUTbHI 03HAKH, a caMe: ITOBUHHI OyTH pe3ylbTaTaMHi TBOPUOCTI

i MicTUTH B c00i opuriHanpHicTh. OfHAK, Ha YKaJlb, 3aKOHO/IABCTO HE
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