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of the identical terms that generally do not affect the content of such characteristics,
but unreasonably diversifies the text of the criminal legal norms.

The author stresses the inadmissibility of repeated strengthening the
characteristics of the crime components in those parts of the criminal legal norms,
where the characteistics of the qualified components of these crimes are provided.

To improve the criminal legal norms it has been proposed to unify the terms that
are used in the formulation of the qualifying characteristics, and some of them we
propose to entrench into the criminal law that will facilitate their correct interpretation.
In addition, in order to unify the criminal law norms we should develop clear criteria
for selecting the qualifving characteristics that will make it possible to set them apart
from the odd ones and will provide strict observance of the principles of criminal law
when qualifying the committed crime and choosing the punishment for the guilty
person.

Keywords: a criminal legal norm, criminal liability differentiation, a qualifying
characteristic, crimes against human life and health, crime components.
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CYB’€EKTUBHA CTOPOHA HEBUKOHAHHA
(yrogun) norosopry rnro nPUMUPEHHA
AK ENEMEHT CKINALY KPUMIHAINBHOTO

NMPABOMOPYWEHHHA

VIK 343.13

AKTya/lbHICTB CTarTi OOyMOBIEHA THM, IO A TTHOOKOTO
aHaMi3y KPHUMIHAIBHOI BIANOBIAATBHOCTI 32 VMHMCHE HEBHKOHAHHSI
JAOTOBOPIB MPO MPUMHPEHHS SIK OCHOBHOTO MEXaHI3MY HOTO KpHMi-
HATBHO-TIPABOBOTO  3a0€3MCUCHHsST OXOPOHH HEOOXIAHO AOCHIIUTH
CIEMEHTH CKIAAY TAKOro KPHUMIHAJIBHOTO IMPOCTYIKY SIK «YMHCHE
HCBHKOHAHHS JOTOBOPY MPO MPUMHPEHHS» 1, 30KpeMa, Horo ¢y’ ex-
THBHY CTOpPOHY. MeTol0 CTaTTi € aHami3 cvO €KTHBHOI CTOPOHM HE-
BHKOHAHHS YTOAU (IOTOBOPY) MPO MPUMHPEHHS SIK CICMCHTY KPHMI-
HAJIBHOTO TMPABOTOPYLICHHSI.

Buxnag ocHoBHOro marepiany. TpaaumiiiHo, XapakTepU3yIOIH
PI3HI CJIEMEHTH CKIIAAY 3JI0YHHY, B TOMY YHCIII CYO €KTHBHY CTOPOHY,
[T.JI.®pic mpoBoaANT, MTUOMHHMUI HAYKOBHI QHAII3, MIOEIHAHUI 1CTO-
puuHuM ekckypcom [1, ¢.163-188]. Bin 3a3nauae, mo cyd ekTHBHA
CTOPOHA CKJIaAy 3JI0YMHY € BHYTPIIIHBOK) CTOPOHOO CKIAAY 37M0UH-
HY, L0 BKJIIOYAE B CeOC XapaKTCPUCTHUKY MCHXIYHOIO CTABICHHS 0CO-
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OM 10 BYMHCHOI'O JISHHS Ta HACIIAKIB, SKI BOHO BHKIHKAE, a TAKOXK
XapaKTCPUCTHKH MOTHUBY Ta METH, Kl OOYMOBHIIM BYMHCHHSI 3709H-
HY, Ta EMOLIHHOIO CTaHy, B sSIKOMY rnepedyBaia ocoda Iija vac Horo
BUMHCHHS. TaKkuM 4MHOM O3HAKAMH Cy0 €KTHBHOI CTOPOHH BHUCTYTIA-
I0Th BHHA, MOTHB, METa, eMoLiiHuii ctaH |1, ¢. 167]. Takuii maxia €
TPAJULIHHUM Y KPUMIHATBHO-TIPABOBIH JOKTPHHI 1 B MEKaX JAHOTO
JOCIIPKCHHS TEX IMATPHUMYETBCSL.

BuHa € 00OB™13KOBOIO CKJIaJOBOIO YACTHHOIO IMACTABH KPHMi-
HAJTBHOI BIAMOBIAATBLHOCTI |2, ¢. 226], a TakoK OCHOBHOK, 00O0B sI3-
KOBOIO O3HAKOKO CVO €KTHBHOI CTOPOHH CKIIAIY 37I0YHHY, @ CTOCOBHO
MOTHBY 1 METH, TO 3QJCKHO BiJ 3aKOHOAABUOTO OMUCY CYO €KTHB-
HOi CTOPOHM KOHKPETHHX 3JI0YMHIB BOHH MOXKYTh BHKOHYBATH POJIb
000B s13K0BHX, KBATI(IKYrOUHX (0COOMHBO KBAMI(IKYIOUHX) O3HAK
abo 03HaK, IO MOM SAKIIYIOTh YH OOTSKYIOTH mokapanHs. O00B 13-
KOBHUMH O3HAKAMH MOTHB l MECTa BHCT_VHaIOTb YV THX BHIIQAKaX, KO/IH
3aKOHOJABELb Nepeadadac ix y AUCIO3MIIIX cTareii ado npsMo BKa-
3V€ Ha HHUX, a00 BOHH OJHO3HAYHO BHILTHBAIOTH 13 XapaKTepy AlSHHS
[3, c.159].

Pozainy V KK Vkpainn Buznauae nonsitrs ta popmu Bunu. Tak
MiJ BHHOK 3aKOHOAABEIb PO3YMIE TMCHXIYHE CTABICHHS OCOOM 10
BUMHIOBAHOI Aii uu Oe3aisiibHOCTI, nepeadaucHoi M Koaekcom, Ta
ii HacniaxiB, BUpaxkeHe v Gopmi ymucity abo HeobepekHocTi [4]. Sk
miakpecmoe B.A. Jlomako opmu BUHM — L€ 3a3HAYCHI B KPUMIHAJIb-
HOMY 3aKOHI TIOEAHAHHS MICBHUX O3HAK CBIJIOMOCTI 1 BOMI 0CO0H, 10
BUMHSE CYCIIbHO-HEOC3NCUHE AisHHA. Y MOEIHAHHI TAKHX O3HAK 1
BIIOOPAKAETHCS TICUXIYHE CTABICHHS 0COOM 10 MisHHS Ta HOTO Ha-
cmakie [5,c. 154].

VY CBOO "epry YMHUCE MOALTSIETHCS HA ABA BHIHU:

1) npsamuii (sxmo ocoba yCBIIOMIIOBAIA CYCILIBHO HeOe3med-
HUI XapakTep CBOro mistHHs (i ado Oe3misibHOCTI), mepeadauana
HOTO CYCIIIbHO HEOS3MMEUHI HACTI KU 1 Oakana IX HACTaHHS);

2) HenpsMuii (Ko 0coda yCBIIOMITIOBAIA CYCHIIBHO Hebe3neu-
HHH Xapaktep cBoro JistHHS (aii abo OGesaisiipHOCTI), nepeadadana
HOro cycribHO HeOE3neuH1 HACIi KK 1 Xo4a He OaXkaa, ajie CBiIOMO
MIPHITYCKAA IX HACTAHHS).

HeobeperkHiCTh TaKkoXkK € ABOX BHIIB:
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1) 3m04HMHHY CAMOBIICBHEHICTH (KO 0coba nepeadayana MoxK-
JMBICTh HACTAHHS CYCMIIbHO HEOE3MEUHMX HACTIAKIB CBOTO ISHHS
(i abo Oe3misTIBHOCTI), alle JErKOBAXKHO PO3paxoByBajia Ha iX Bij-
BCPHCHHSI);

2) 3nounHHA HeAOAMCTh (KO 0coda HE mepeadadaia MOMKIN-
BOCTI HACTAHHS CYCITTbHO HEOC3MEUHUX HACIAKIB CBOTO AlstHHS (il
abo Oe3aisTbHOCTI), Xoua NoBUHHA Oyia 1 Moria ix nepeadaunTn) [4].

P.B. Bepeia npuxoanTh, 30KpeMa 0 BUCHOBKIB, 110: 1) dopma
BHHH Y KOHKPCTHHX CKIIa1aX 37T0YHHIB BKA3y€ HA MICUXITHE CTABICHHS
cy0’ €KTa 3M0YMHY J0 NMEBHUX 00 EKTHBHHX O3HAK LIbOTO CKJIAJY 3710-
4HHY: 2) Y ASIKHX OCHOBHHX CKJIaJaxX 37104MHIB y cTartax Ocodmusoi
vyactuan KK Vipainu 3akoHozaBeM npsiMo BuzHaueHa Gpopma BUHH
IJISIXOM BHKOPHCTAHHS, HANPHKIAT, TCPMIHY «YMUCHHID), 3) SIKIIO
JUCTIO3UIIIT HOPMH HEMAE NPAMHUX a00 ONOCEPEAKOBAHMX BKAa31BOK Ha
(dbopmy 1 BUI BHUHH, LIl 3TOYHHH MOKYTh OYTH BUHHCHI SIK YMHUCHO, TaK
1 HeobepexkHo [6, ¢. 59-60]. Ha #oro aymky, HaUO1/IbII TOYHUM CIIO-
CcOOOM BH3HAYCHHS BHHH Y KOKHOMY KOHKPETHOMY CKJIAl 37OUUHY €
npsive nepeadadenns i Gpopmu (BHAY), 30KpeMa, SIKIIO Y AUCTIO3ULI
(Ha3B1) CTATTI BKUBAKOTHCS CI0BA «yMHCED» («ymMuCHO®) |7, ¢.193].
Came Takuii maxig BigoOpaskeHHI 3aKOHOJABLEM Y YHHHIM cT. 389-1
KK Vkpainu, konu HaBiTh y ii Ha3Bl 3a3HAYECHO «YMHUCHE HEBUKOHAH-
HSl YTOAU PO NPUMHPEHHS a00 NMPO BU3HAHHS BHHYBATOCTI» 1 LIE XK
dopmyIroBaHHS JVOIIOETECS VIKE B Y AUCTIO3MLIT 3a3HAYCHOT KPUMI-
HATBbHO-TIPABOBOI HOPMH.

Sk zayBaxye €. JI. Crpenbrios crocosHo ct. 46 KK Vkpainu ta
rinasu 35 KIIK Ykpainu 10c¢i € meBHI HEYy3roaKEHOCTI BIIHOCHO 3a-
KPITJICHHS OKPEMHX IMOJIOXKEHb Y KPUMIHAIBHOMY Ta KPUMIHATBHOMY
MPOLECYATBHOMY 3aKOHOJABCTBI MPABOBOI OLIIHKH MCHUXIYHOTO CTaB-
JICHHS JTIIOJMHH J0 CBOIX CYCIMUIBbHO HebesrneuHux AistHb. OnHOuacHO
BIH TOSCHIOE TaKy CHUTVALIK, JOCTATHHO 1HHOBALIMHUM IT1AXOJ0M,
nepeadavaoud TaKMM YHHOM TOAAIBLIMH PO3BUTKY B3a€MO3B SI3KY
MUK LIAMH Tay3sMH 3aKoHogaBcTBa [ 8, ¢.166-167].

Ha nymky aBropis HaykoBo-nipakTHaHoro komenrtaps KK Yikpai-
HH 32 3araneHoro peaakuiero B. S, Tawis, B. I. bopucosa, B. 1. Tiorro-
riHa cyd’ €KTHBHA CTOPOHA 3JI0MHHY XapaKTePH3YEThCS JTHLIC MPSMUM
yYMHUCIIOM, 00 3aCY/DKEHHH VCBIOMIIOE, IO MA€ MOK/IHBICTh BUKOHA-

191

HALVLOXUIONAVHINHIIIE



3BIPHUKHAYKOBHUXCTATEH

[Torsix B.I.

M.I. Buts3b, monpasaa A0CTIUKYIOUH YIOAY NP0 BH3HAHHS BU-
HYBATOCTI, CTOCOBHO CYO €KTHBHOI CTOPOHH 3a3HA4yMB, L0 BOHA Xa-
PaKTEPHU3YEThCS BHKIIOYHO VMHCHOIO BUHOKO. Ha #ioro aymky ue He
O3HAUAE, MO HE BUKOHATH YTOAy 3 HEOOECPEIKHOCTI HEMOKIHBO. Take
MOYKE CTATHCS, Al CKIAAY 37M0YHHY HE YTBOPUTH, TOMY KPHUMIHATb-
Ha BIAMOBIAAIBHICTE 32 HCOOCPEIKHE HCBUKOHAHHS YTOIH HE HACTAHE
[10, ¢.38-39].

JlocTatHRO ACTANBHO aHAMI3yBaIA CYO EKTHBHY CTOPOHY CKIAIY
3nounny, nepeadadeHoro cr. 389-1 KK Yipaiau C.0. Swenko. Bona
BBaKae, mo: 1) cy0 ekTHBHA CTOPOHA HEBUKOHAHHS YIOAH IIPO IMPH-
MMPEHHSI Y1 1PO BU3HAHHS BUHYBATOCTI XapaKTEPU3YEThCSI YMUCHOIO
BUHOIO y (hOPMI IIPSIMOTO 1 HENPSAMOTO VMHUCIY: 2) HE3BaXarouu Ha ¢a-
KYJIbTATUBHUM XapakTep, HEOOXiAHO PO3MEIKOBYBATH MOTHBH 1 LiiJIi,
K1 BIUTMBAIOTh HA CTYIIIHb CYCIIIBHOI HEOE3MECUHOCTI, OKPECIIOIOTh
0CcO0y BHHHOTO, XapakTepPH3YIOTh OOCTABHHM, SIKI MOM SKLIVIOTh YH
OOTSIKYFOTh MOKAPAHHSI, OCKIJIBKYA BOHH BIUTMBAKOTH HA MPU3HAYCHHSI
TIOKAPAHHS 1 3aCTOCYBAHHS 1HIIHX 3aXOAIB KPHMIHAIBHO-IPABOBOTO
xapakrepy [11. c. 34].

Kpim Toro BizoOpaxeHHs Cy0 €KTHBHOI CTOPOHH 37I0YHHY V CT.
389-1 KK VYkpainu 3Hai11710 CBOE TPAKTYBAHHS 1 Y CYAOBIH MPAKTHIIL.
Tak, Bummii cniewianizoBanuii cya Ykpainu 3 po3nisay IHMBUIBHHX Ta
KpuMiHabHUX crpas 16 ceprnus 2016 p. y cripasi Ne 219/4196/15-k
NPUHILIOB 10 BUCHOBKY, 11O Ml YMUCHUM HEBHKOHAHHSAM yroau (4. 5
ct. 476 KITK Ykpainu) ciiia po3ymiTH BUIIAAKH, KOJTH 0c00a, 3acyKe-
Ha Ha ii MiacTaBl, X0U 1 MA€ peaybHy MOMUIMBICTD BUKOHATH il YMOBH
(B3s7i Ha ccOe 30008 sI3aHHS ), alIC LIIKOM CBiZOMO (0akarouu LbOro,
TOOTO AIKOYHM 3 NIPSMHUM YMHCIIOM) 3IHCHIOE TIEBHI 3YCHILIS, CIIPSMO-
BaHI HA YXWJICHHS BIJ BHKOHAHHS IHX 3000B s3aHb. Came B Takux
BHMAIKaX 0co0a MAe MPHUTATYBATUCS 10 KPHUMIHATIBHOI BIAMOBIIATb-
HocTi 3a cr. 389-1 KK [12]. To6To moBa iiae npo Te, mo cyd exTus-
Ha CTOPOHA JAHOTO 3JIOYHHY XaPAKTCPH3YEThCs TMPSIMHM YMHCIOM.
OxHak BapTO 3ayBAKUTH, INO BIAMIHHICTD MUK MPSIMHM 1 HEOPSIMHM
VMHECJIOM TOJISITa€ y CTaBICHHI 10 HacmiakiB. Ha manomy erami npaso-
BOT'O PETYIIIOBAHHS MA€EMO CIIPABY 13 3JI0YMHOM, SIKHH 3a CBOIM CKJia-
J0M € (hopMaTbHUM, TOOTO HE mepedavae KOHKPETHUX HACIIKIB.
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B.M. Ky y3aranbHIOIO4H, 3a3Ha4ae, 1o y Teopli ckiazocs asa
MIXOAU O BU3HAUCHHS NCUXIYHOrO CTABJICHHS CYO €KTa 10 00 €K-
THBHHUX O3HaK (opmanbHOoro ckmaay snouuny. OauH miaxia nepea-
fauae, MO B LMX CKIAJAX 3MOYHHY CYO €KT YCBIAOMIIOE CYCIIIbHY
HeOe3MeuHICTh AlsIHHS 1 Oaxkae HOro BUYMHHUTH, HE (POPMYIOUH CBOTO
TICUXIYHOIO CTABICHHS 10 HACIIAKIB AISHHS. [HIIA MO3ULs 3BOAUTH-
CsI 10 TOTO, IO YCBIAOMIICHHS CYCIIIBHOI HEOC3METHOCTI AISTHHS HE-
MOKIHBE O3 YCBIAOMICHHS HEOE3MEUHOCTI HOro HACiAKIB HABITH
TOMI, KOJW OCTAHHI BHHECCHO 32 MEXKI 3aKOHOJABYOTO BH3HAYCHHSI
cknaay 3noumny [13].

3a uux 0OCTaBHHHU € TPU BapIaHTH A1l TPAKTYBAHHS BH/IB YMHC-
ay:

1) yMHUCHMI 3704YMH 3aBXKAM Tnepeadadac HasBHICTH MPSIMOTro
YMHUCITY.

Takuii mAXIA, € TPAAUUIHHUM | TPUBAIUH Yac MiATPUMYETHCS V
Teopii kpuMiHAIBEHOTO npasa |14, ¢.14];

2) BCTAHOBICHHS BHAY YMHUCTY (TPSMOTO YK HEMPSMOTr0) IIOA0
JISTHHST MOKe OyTH 341HCHEHO ¥ KOYKHOMY KOHKPETHOMY BHUITAJKY, 3Ba-
JKAFOUM HA CTABJICHHSI BUHHOTO 10 MOKJIMBHUX HACTIAKIB, SIKI XOU 1 HE
000B 3K0B1 J71s1 KPUMIHATBHO-TIPABOBOI kBamdikarii;

3) He BapTO BHOKPEMITIOBATH SIKUICH 13 BUAIB YMHUCITY, & CITLI BE-
CTH MOBY IIPO HAsIBHICTb 3araioM YMHCHOI (opMu BHHH.

Bupaerscs, mo miaTpUMKH 3aciIyroBye came TpeTid maxia. Bin
3HAXOJMTh CBOE BIAOOpaKCHHS HA mpakTHui. Tak, cyau, mocTaHoBIs-
10uu BUpokH 3a cT. 389-1 KK Vkpainu He KOHKPETU3YIOTh BH YMHC-
1Ty, @ KOHCTaTYIOTh HAasiBHICTh YMHUCY sK Takoro. Haseaemo, aekinbka
npukaaais. @pankiscbkuid paoHHUH cya M. JIbBOBY y BHPOKY Bij
13.06.2017 p. Bcranosus, mo OCOBA 1, maroun ymucen Ha HEBH-
KOHAHHSI YTOH NP0 MPHMHPCHHS, YMHCHO, 6€3 HAsIBHOCTI MOBAYKHUX
npuauH He cratus mwrpad v posmipi 40 (copoxa) HEONMOAATKOBAHNX
MIHIMYMIB J0XOAIB rpoMazsiH, mo craHoButh 680 (urcrcor Bicimae-
cat) rpusens [ 15]. Taxosk, vy Bupoky [lupsTHHCEKOTO paiflOHHOTO Cyay
INMonrascekoi obmacti Bia 16.05.2018p. OCOBA 1 giroun yMHCHO, 3
METOI0 HEBUKOHAHHS YIOJH PO NMPHUMHUPCHHS B YaCTHHI BIALIKOAY-
BAHHJ 3aBJAHOI HUM MaTepialibHOI MIKOAM MOTEPILTiH, 6¢3 MOBaKHUX
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NPUYUH YMHUCHO HE BUKOHAB yroay npo npumupeHHs | 16]. Xapakrep-
HO, IO TAKHH IMiAXIA € YHIBEPCATBHUM Y CYAO0BIH MPAKTHLI.

CTOBHO TiMOTETHYHOTO BapiaHTy MPO HEOOCPEIKHY GopMY BHHH,
TO OAHO3HAYHO miaATpuMyemo nosuiiio B. M. Kyua, sikuit BBaxkae, mo
3a CYYaCHOTO 3aKOHOJABYOrO BH3HAUCHHS (JOPM BUHH HCOOCPCIKHHIM
37104HH 3 (HOpMATBHUM CKIQIOM VSIBHTH HEMOXKINBO, TaKi 37I04HHH €
BUHSTKOBO ymucHuMH [17, ¢. 36].

OTike, BUHA K OCHOBHA O3HAaKa Cy0 €KTHBHOI CTOPOHM KpHMi-
HAJIBHOTO MPOCTYIKY LIOAO AISHHS XaPAKTCPU3YETHCS YMHUCIIOM.

Ockinbku, nepeOyBaeMo Ha MO3MIII  JOLIIBHOCTI 3AIHCHHUTH
tpanchopmauito cr. 389-1 KK Vkpainu v kpuMiHAIBHOTO NMpaBormo-
PYLICHHS 3 MaTEpiaTbHUM CKIIAJO0M, TO BapTO IAKPECIUTH, IO BHA
YMUCITY LIOAO AisHHS HE Oy/Ie MaTyu HAANPUHLIMIIOBOIO 3HAYCHHS, a
JOLLTBHO PO3IISIHYTH MOXINBI (JOPMH BHHH CTOCOBHO HACTIJKIB Y
BUIJISI ICTOTHOI IIKOAH.

Ha aymxy P.B. Bepemi o3Haku npsMoro ymMuciy, mo BKa3aHl y
4. 2 cr. 24 KK Vkpainu, xapakTepHi A1 Tak 3BAHHX MaTeplaTbHHX
37I04MHIB, HCOOXITHOK CKIAJOBOK SIKHX € HACTAHHS NCBHHUX CyC-
NTBHO HEOE3MECUHUX HACIAKIB, MePeI0AUYCHHX 3aKOHOM, 1 HASIBHICTD
NPUYHHHOTO 3B 13Ky MK JISIHHSIM OCOOH 1 HACTIAKAMHU, 10 HACTATH.
Tomy mpu BYHHCHHI LIMX 3TOYHHIB BUHYBATHH Nepeadatae He TIIbKH
CYCIUTbHO HEOE3ME Y HI HACTI KM CBOTO JISHHS, ajle i Y 3arajlbHUX pPU-
cax — PO3BUTOK MPUYMHHOTO 3B A3KY MIXK JAISTHHIM, L0 BUYMHSIETHCA, 1
3J0YMMHHKM HACTiIKOM, o Hacraue [17, ¢.76].

VY naykoso-npakTraHomy koMeHTapi KK Yipainu 3a penakuieto
M.I.Menbuuka, M.I. XaBpoHioka, aHATI3yIO9H OKPEMI 3JI0MHHHU TPO-
TH TIPABOCV//s, BUCIIOBITIOETHCH AYMKA, IO NICHXIYHE CTaBICHHS 10
ICTOTHOI IIKOIM OXOPOHIOBAHUM 3aKOHOM ITpaBaM 1 ¢cBoOOgaM rpoma-
JsIH, ACPKAaBHHM YU TPOMAICBKUM 1HTEpecaM ado IHTepecaMm OpH-
JUYHHX OCI0 MOXKE XapakTepPHU3yBATHUCS YMHUCIOM a0 HEOOCpEikHI-
ctio 18, ¢. 995].

PamxkyBaHHS BHAIB YMHCIY PEAni3y€ThCsl HA MIACTABl XapaKTe-
PHCTHKH 1 CIBBIAHOLICHHS 1HTECICKTYAIbHOI 1 BOIbOBOI 03Haku. Ha
BIZAMIHY BIA AisSHHS, V CTaBJICHHI A0 HACIIAKIB JOLIJIBHO, BHILIA-
TH BHAM YMHCIY. Y TOMY BHMAJKY, KO ocoda Oviae nepeadavaru
CYCIITbHO-HEOE3NEYHI HACMIAKH, BUHUKHCHHS SKUX 3YMOBHTb HE-
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BHUKOHAHHS JOTOBOPY IMPO NMPUMUPEHHS 1 OaskaTHME iX HACTaHHS, TO,
3BUYAIHO MaTHMe Micue npsMuii ymucen. Skimo x ocoda nepeada-
YaTUME CYCHLUTbHO HEOE3Me I HACIAKH HEBUKOHAHHS JI0TOBOPY PO
NPHUMHUPEHHS, TPOTE X04a 1 He OakaruMme iX HACTAHHS, OJHAK YCBi-
JAOMTHOBATHME MOKTHBICTh iIXHBOTO ICHYBAHHSI, TO HTHME MOBA MPO
HCTIPSIMUE YMHCET.

[llono BHAIB HEOOCPEIKHOCTI, TO BCTAHOBJICHHS 3/I0YMHHOI HE-
A0anocTi 9 CaMOBIICBHEHOCTI OyA¢ 3a/IC/KATH BL TOTO YH BH3HAHHM
Oyae 3MICT 1CTOTHOI WKOAH. KO MPUTPHUMYBATUCS MO3HLI, IO 1C-
TOTHOIO OYyA€ IKOAA, SKIIO BOHA MOJATAE Y 3aN0AITHHI MaTepialbHUX
30MTKIB, sIKA B CTO 1 OLTbIIEC pa3iB MEPEBUINYE HEOMOAATKOBYBAHHM
MIHIMYM JOXOAIB IPOMAJSIH, TO MOYKHA MEepeadauuTH CUTYALl, KOIH
ocoba nepeadayariMe MOKIHMBICTh HACTAHHS TAKHUX CYCIIJIBHO HE-
Oe3MeYHUX HACITIIKIB CBOTO JISHHS, aJI¢ JIETKOBAYKHO PO3PAaXOBYBala
Ha iX BiJBCpHCHHs. BiAMOBIAHO HEOOSPEIKHICTD OVAEC TPOSIBISTUCS V
BH/I1 3JI0YMHHOI HEA0AIOCTI.

[Ipore cxragHO MPUMYCTUTH, IO 0cO0a HE BUKOHYIOYH JOTOBIP
IO SIBIsIE COOOI0 ICTOTHA IIKOAA, HE 3MOKE MEPEAOAIUTH MOKIHBO-
CTI HACTAHHS CYCMIIBHO HEOC3MEeUHHX HACILAKIB CBOTO AISIHHS MTOTPH
Te, L0 BOHA MOBHMHHA Oyna 1 Morna ix nepeadauntu. BianosigHo He-
obepexHa popma BHHH 1100 HACIIAKIB HEBUKOHAHHS JOTOBOPY PO
NPUMHUPCHHS TOIATaTUME V 3JI0YMHHIH CAaMOBIICBHEHOCTI.

OtiKe, CTOCOBHO HACHIAKIB, BHHA MOJKE XapaKTCPH3YBaTHCS
YMHUCHOIO abo HeobepexkHoo (Gopmoro BHHH. Y JAaHOMY BHIAAKY
YMHUCEN MOXKE OYTH NPSIMHUM 1 HENPSIMUM, a HEOOEPEHKHICTh 3HAXOAU-
THUME CBIH MPOSIB YV 3JIOYUHHIA CAMOBIICBHEHOCTI UM HEAOAIOCTI.

3BaKarOIH HA Taky JOriky OaueHHs moaepHizawi ct. 389-1 KK
VYxkpainu BOAUaeThCs 3a AOLITBHE 3 HA3BH JAHOI CTATTI 1 AUCTIO3ULIT
KPUMIHATBHO-TIPABOBOI HOPMH HE 3a3HAIaTH (OPMYTIOBAHHS «YMHC-
HEY.

Bapro 3BepHyTH yBary Takox 1 Ha Takli (JaKkyIbTaTHBHI O3HAK
Cy0 €KTHBHOI CTOPOHH SIK MOTHB, META, €MOLIIMHUI CTaH. 3a3Ha4eHI
nonsrTs y KK Vkpainu nHe BU3Ha4eHI, a IXHS XapaKTepUCTHKA 3HAXO-
JUTh CBOE BII0Opa/KEHHS V HAYKOBUX JOCITIUKCHHSIX.
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[Tix moruBom A. B. CaBucHKO pO3yMi€ IHTCrpaIbHE TNCHXIYHE
VTBOPEHHS, SKE CIOHYKAE 0coOy 10 BUMHCHHS CYCHIIBHO Hebe3neu-
HOTO JAisiHHS Ta € Horo miacrasoro [19, c. 14].

JL.M. KpuBoueHKo BBaKAE, LII0 META 3IOYUHY — LIE VSIBICHHS PO
HOro CyCcmiabHO HEOC3MEUHMI HACTIAOK, PO Ty LIKOAY, IO YCBIAOM-
JTI0€ BHHHHI, HACTAHE A1 OXOPOHIOBAHUX KPHMIHAIBHUM 3aKOHOM
BIJHOCHH 1 SIKQ, € TPOTE A HbOTO Oakanoro. [20, ¢.182].

3riano nosuwii O.B. ABpameHka 10 eMOLIHHOTO cTaHy 0CO00H He-
00OX1IHO BIJHECTH CTaH CHJIBHOTO AYLICBHOIO XBUJIFOBAHHS. Y CBOO
YEpry miJ CHIbHUM JYIICBHUM XBHITIOBAHHIM BiH PO3YMIE EMOLIMHHIHA
cTaH ocobu y BUIVIIAL adekTy, cTpecy uu dpycrpaii, mo 3HAYHOO
MIpOIO OOMEXKVE ii 3AaTHICTh YCBIAOMITIOBATH CBOI Jii a00 Oe3aisiib-
HICTB Ta (a00) KEPYBaATH HUMH 1111 YaC BUMHECHHS HEIO NMEPea0aueHOro
KK cycninsHo HeOe3neunoro aistaas [21, ¢.13].

Amnanis nonokens icHyrouoi peaakuii cr. 389-1 KK Ykpainu 103-
BOJISIE BU3HAYWTH, L0 3aKOHOJABELIb HE BKA3VE HA aaHl o3Haku. Bia-
TOBIAHO MOYKHA 3POOHTH BHCHOBOK, IO BOHH HE € 000B SI3KOBUMHU
O3HAKAMHU JAHOTO CKIAAY 3TOYMHY. XOua CIJ 3BEPHYTH YBAry, IO
1HKOMH, V BUpokax 3a cT. 389-1 KK Vkpainu 3a3HauaeTbes Meta — He-
BHKOHAHHS YTOAH MPO NMPUMHPCHHS. Y MOAATBIIOMY IMPH MEPETBO-
PeHHI HOro y KpUMIHAIBHHUI MPOCTYNOK HE BOAYAETHCS 3a AOLILIBHE
nepeadavaT MOTHB, METY, EMOLUMHUH CTaH Y KPUMIHAIBHO-TIPABOBIH
HOPMI.

Takum YMHOM, MOYKHA CTBEPUKYBATH, 1O TaKl O3HAKH SIK MOTHB,
METa, EMOLIMHUI CTaH HE BIUIMBAIOTh HA KBaIi(iKaLI BYHHECHOTO
JiSIHHSI, OZ(HAK 00O0B’ S3KOBO MiUISraloTh BCTAHOBJICHHIO 1 JOBEICHHIO.
BiarnosiaHo 3a3HaveHi O3HAKH Ta iXHs XapaKTEPUCTHKA MAIOTh OyTH
BPAXOBaHI MPH MPH3HAYCHHI MOKAPAHHS UM 3aCTOCYBAHHI 1HIIMX 3a-
XOAIB KPHUMIHATBHO-TIPABOBOTO XapPAKTEPYy.

BucHoBkn. Y KOHTEKCTI Cy0 €KTHBHOI CTOPOHA HEBHKOHAHHS
yroau (I0TOBOPY) MPO MPUMUPEHHS SIK CICMEHTY CKIa Ty KPUMIHATIb-
HOTO MPABOMOPYIICHHS YMHCET MOXC OyTH MPSIMHM 1 HCIIPSIMUM, a
HCOOCPEIKHICTD 3HAXOAUTHME CBIH MPOSIB Y 3IOYHHHIN CaMOBIICBHE-
HOCTI M HeAOAnoCTi. 3BaXKaloul Ha TaKy JIOTIKY Oa4YeHHsS MOACpPHI-
samii ct. 389-1 KK Vkpainn BOauaerscs 3a JOUINBHE 3 HA3BU JaHOI
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CTarTTi 1 AUCHIO3HLIT KPUMIHATBHO-TIPABOBOI HOPMH HE 3a3HadYaTH (op-

MVIIIOBAHHS «YMHUCHEY.

Taki 03HaKH K MOTHB, META, EMOLIIHHHI CTaH HE BIUTMBAIOTh HA
kBai(IKALI0 BYMHCHOTO JISIHHSI, OJHAK OOOB S3KOBO I ASITAIOTH
BCTAHOBJICHHIO 1 JOBEACHHIO. BianosiaHo 3a3HaueHl O3HAKHM Ta iXHs
XapaKTePUCTHKA MAOTh OyTH BPAXOBaHI MPH MPHU3HAMCHHI MOKAPAHHS
4H 3aCTOCYBAHHI 1HIIUX 3aXOI1B KPUMIHATBHO-TIPABOBOTO XapaKTEepy.
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Motk B.1. Cy0’ekTiBHA CTOPOHA HEBHKOHAHHSI VIO (I0T0BOpPY) 11PO NpH-
MIHPEHHS SIK €JICMEHT CRJIay Rpl-lMiHa.leHOI‘O TPaBOIIOPYHICHHST

CTaTTsl NpUCBIUCHa aHali3y c¢y0 €KTUBHOI CTOPOHM HEBHKOHAHHS VIOMH (710-
TOBOPY ) IIPO TIPUMHPEHHS SIK €JIEMEHTY CKJIay KPUMIHAILHOTO IIPABOIIOPYIICHHSL.
Jlana nipoGieMa posIIsHYTa Ha OCHOBI ICHYIOMMX TEOPETUYHMX KOHILIEIIIIN Ta cy/10-
BOI IIPaKTHKH.

Buna sk OCHOBHa O3HaKa CY0 €KTHUBHOI CTOPOHM KPUMIHAILHOTO IPOCTYIIKY
IIIOJIO JTSTHHS XapaKTePU3ye€Thesl yMHCIOM. OCKUIBKH, 1IepeSyBacMO Ha MO3HUIIT 10~
ITLHOCTI 3/UHCHATH TpaHcdopmartio c¢T. 389-1 KK Vkpainu y KpuMiHaIbHE ITpaBo-
TOPYIIIEHHST 3 MarepialbHUM CKJIa/I0M, TO BAPTO ITIKPECIHTH, IO BHJ{ YMHUCITY ITIOJI0
JUstHHSL He OyJIe MaTH Ha UIPHMHLIMIIOBOTO 3HAYEHHS, a JOLIIBHO PO3IIISHY TH MOAIIMBI
(hOPMH BHHH CTOCOBHO HACII/IKIB Y BUITISIT ICTOTHOT IIIKOTH.

ParpkyBaHHS BUJIB YMHCITY peai3yeThes Ha IICTaBl XapaKTEPUCTHKH 1 CITIBBIJ-
HOIIEHHS IHTEIEKTYaIbHOI 1 BOJMBLOBOT 03HaKu. Ha BIZIMIHY BiJl JISIHHSL, Y CTaBJIEHHI
JIO HACIIIJIKIB JOLITHHO, BUJIISITH BUH YMHCITY. Y TOMY BHIIAJKY, SKIIO ocoda Oyjie
nepenGaqam CyCHiJ'[BHO-HEﬁeBHe‘[Hi HaC.TIi,ElKI/I, BHHHKHEHHS SIKMX 3YMOBHTL HEBH-
KOHAHHS JIOTOBOPY I1PO IIPHMUPEHHS 1 OaskaTMe iX HacTaHHS, TO, 3BUYAHHO MaTH-
Me MicIie TpsiMHii yMucelL SIKITo K ocoda mepegdadariMe CyCIIbHO HeOesneuHi
HACIIIIKM HEBUKOHAHHS ZIOTOBOPY IIPO IPUMHUPEHHS, 1IPoTe Xoya i He GakaruMme iX
HacTaHHA, O/[HAK yCBi}IO]\-U'IIOBam]\'Ie MOKIIHBICTE IXHBOTO iCHyBﬁH}U{, TO WTHME MOBa
1IPO HENPAMHIA YMHCEIL.

[Too BHIIB HEOOEPEKHOCTI, TO BCTAHOBJICHHS WIOMMHHOI HEA0AIOCT] YH Cca-
MOBIIEBHEHOCT] OyJie 3aeKaTh Bijl TOIO Y BHU3HAHMM OyJI€ 3MICT iCTOTHOI ITIKOJIM.
SIKITO TIPHTPUMYBATHCS TIO3MIL, 10 ICTOTHOIO Oy/Ie MIKOJIa, SKIO BOHA IOJBITae Yy
3aII0/[iSTHHI MaTepialbHUX 30MTKIB, SKa B ¢TO 1 GUIBIIE pa3iB MEPEBHILLYe HEOIIOMaT-
KOBYBAHHI{ MIHIMYM JIOXO/IIB TPOMAJISIH, TO MOYKHA TTepe/I0auiTH CHTYalii, KOJIH 0CO-
0a nepeadayaTHMe MOKIIMBICTD HACTAHHS TAKMX CYCIIUIBHO HeOE3MEeUHHX HACILIKIB
CBOTO JISIHHSL, ajle JIETKOBAKHO PO3PaxoByBala Ha iX BiBEpHEHHS. Bi/UIOBIIHO He-
o0epeskHICTb OyJIe TIPOSIBIISTUCA Y BHJU 37OYHHHOT HEI0ATIOCTI.

KirouoBi c10Ba: HEeBUKOHAHHS YIO/H (JIOTOBOPY ) IPO IIPUMHPEHHS, ITPSIMUL
YMUCET, HENPSIMHI YMUCE, 3/10YMHHA CAMOBIIEBHEHICTD, 3/I0YMHHA HEJ0ATICTD.

Potiak V.I. Subjective aspect of non-compliance with the agreement on
reconciliation as an element of the criminal offense

The article is devoted to the analysis of the subjective aspect of non-compliance
with the agreement on reconciliation as an element of the criminal offense. This
problem is considered on the basis of existing theoretical concepts and legal
precedents.

Guilt as the main feature of the subjective aspect of a criminal offense concerning
an act is characterized by intention. Because we are in the position of expediency to
transtorm art. 389-1 of the Criminal Code of Ukraine into a criminal offense with the
material composition, it should be emphasized that the type of intentions concerming
the act will not be integral, but it is advisable to consider possible forms of guilt in
terms of consequences in the form of substantial harm.
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Ranking of types of intentions is realized on the basis of the characteristics and
the ratio of intellectual and volitional characteristics. Unlike the act, concerning the
consequences it is expedient to allocate types of intent. In the event that a person
will foresee socially dangerous consequences, the emergence of which will lead to
non-fulfillment of the agreement on reconciliation and will want their offensive, then,
of course, there will be a direct intent. If the person provides for socially dangerous
consequences of non-fulfillment of the agreement on reconciliation, however, although
they will not want their onset, but will realize the possibility of their existence, then it
will be a question of indirect intent.

Regarding the types of negligence, the establishment of criminal negligence
or self-confidence will depend on whether the content of significant harm will be
recognized. If one maintains that damage is significant if it involves material damage,
which exceeds the non-taxable minimum income of citizens hundred times more ,
then one can foresee situations in which a people will envisage the possibility of
such socially dangerous consequences of their acts, but they reluctantly count on
their distraction. Accordingly, carelessness will manifest itself in the form of criminal
negligence.

However, it is difficult to assume that people do not comply with the agreement
on reconciliation, which clearly defines its obligation, knowing that it is a significant
harm, can not predict the possibility of occurrence of socially dangerous consequences
of its act, despite what it should and could predict. Accordingly, the careless form of
blame for the consequences of non-compliance with the agreement on reconciliation
will be criminal suspicion.

Consequently, in relation to the consequences, the guilt may be characterized by
intentional or careless form of guilt. In this case, the intent may be direct and indirect,
and carelessness will be manifestation of a criminal self-confidence or negligence.

Considering this logic of the vision of modernization of art. 389-1 of the Criminal
Code of Ukraine it is considered expedient to exclude the word «intentional» from the
title of this article and from the disposition of the criminal law.

Such features as motive, purpose, and emotional state do not affect the
qualification of the committed act, but must be established and proved. Accordingly,
these features and their characteristics should be taken into account when imposing
punishment or the application of other criminal-law measures.

Keywords: non-fulfillment of the agreement on reconciliation, direct intent,
indirect intent, criminal sel-confidence, criminal negligence.
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