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registration or special documentation (Art. 437iC80de of Ukraine). The author emphasizes thataihi
and primary legal subject, who owns the copyrightthe creator of a computer program. In addition,
copyright may be owned by other individuals anditexst who have acquired the rights to a computer
program under contract or law. Using a computegm without a permit (license) of the author dlufa
to comply with the contract terms is regarded gsydght infringement and may be a ground for bnmgga
person-violator to the court according to followityges of liability under the current legislatiohldkraine:
civil-legal (property liability) —Art.431 of the @il Code and Art.52 of the Law of Ukraine «On Cagit
and Related Rights»; administrative — art.51-zhef€ode on Administrative Offenses; or criminahrt. 176
of the Criminal Code of Ukraine.

Key words: intellectual property, copyright, computer softeidegal protection, legal liability.

VJIK 347.6.001.11
O. Starchuk, O. Yatsyniak

Concept of Discrimination in Family Law of Ukraine:
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The article is devoted to the theoretical and lexsdects of the concept of discrimination and its
prohibition under the national legislation of Ukraiand international standards in this area. Iteors the
analysis of the main approaches to the definitibdigcrimination and revealed its essence; conshssand
specific proposals for amendments and additionsthi® legislation under which the prohibition of
discrimination are provided by members of famillationships have been highlighted.
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Presentation of the scientific problem. Members of family relations may not have the peyés or
restrictions based on race, skin color, sex, palitireligious and other beliefs, ethnic or so@abin,
material status, place of residence, language dher c@haracteristics that is an implementation hef t
constitutional principle of citizen’s prohibitiorf discrimination.

Prohibition of discrimination is the fundamentalidjog idea of protecting the man’s and citizen’s
rights and freedoms, as is the implementation efpitinciple of equal rights and opportunities ihspheres
of public life and textually fixed by internationatandards such as: the Universal Declaration ohdiu
Rights; ILO Declaration on Fundamental Principlasd aRights at Work; International Covenant on
Economic, Social and Cultural Rights; The Interoiaéili Covenant on Civil and Political Rights;
International Convention on the Elimination of Atbrms of Racial Discrimination; Convention on the
Elimination of All Forms of Discrimination again&/omen; Convention on the Rights of the Child;
Convention on the rights of persons with disal@fifi International Convention for the ProtectionAdif
Migrant Workers and Members of Their Families; licOnventions and recommendations: Discrimination
(Employment and Occupation) ILO Conventiim 111, ConventioNe 156 concerning Equal Occupation
and Equal Treatment for Man and Woman Workers: \&arikwith Family Responsibilities, Convention
Ne100 Equal Pay for Equal Work and Work of Equaltéahnd so on.

The purpose of the article is to study the theoretical legal aspects of thaefinition of
discrimination and legislative providing of its pibition and develop proposals on this basis airaed
improvement of the legal regulation of personal-pooperty and property relations and they are leqtito
equal rights to members of family legal relatiompshi

To achieve this goal it is necessary to solve thiewing problem:

— to define conceptual approaches to the definitbrdiscrimination, find out and analyze its
essence;

— to analyze the rules of international and Eurapéegislation concerning prohibition of
discrimination in all spheres, including family agbns;

— to describe special norms of national legislatrefiecting international and European standafds
prohibition of discrimination;
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— to formulate own conclusions and specific profmsaoncerning family law changes and
amendments to ensure equal rights of family rehatiips.

Analysis of research and publications. Significant contribution to the study of the coptef
discrimination and its prohibition in family relahs has made famous contemporary scientists:
E.M Abramova, M.M. Averchenko, Y.V.Bayhusheva, L.Bhranova, V.l. Borisova, |.V. Zhylinkova,
A.L. Mazin, O. Mykolyuk, N.G. Prisyekina, O.M. Yasbenko and others.

Comprehensive researches on theoretical and |Isgaices of definition of discrimination concept
and its family law prohibition has not been carr@d yet. This problem is extremely urgent and hexgua
comprehensive research as it is fundamental fanrgmgsthe constitutional principle of equality afizens
before the law and justice and prohibition of disénation of man and citizen but equality makes any
discrimination impossible.

Main content and justification of the research results. Discrimination (from the Latin word —
discriminatio — difference) means restriction otendiction of rights in all spheres of society: usttial,
socio-economic, political, spiritual and housintatens.

Discrimination is a violation of human rights, theohibition of which is provided by a number of
international instruments in the field of humarhtig

International Covenant on Civil and Political Righi966 Discrimination considers as any
distinction, exclusion, restriction or preferencaséd on race, color, language, religion, polit@albther
opinion, national or social origin, property statb#th or other status, and which is intended taa® a
consequence of nullifying or impairing the recogmi enjoyment or exercise by all persons, on equal
opportunities, rights and freedoms of all [1].

Considering that in accordance with Article 16ttd Convention on the Elimination of All Forms of
Discrimination against Women in 1979, States Psawrsiball take all appropriate measures to eliminate
discrimination against women in all matters relgtio marriage and family relations and in particighall
ensure, on a basis of equality of men and women:

— the same rights to enter into marriage;

— the same rights freely to choose a spouse aedt&y into marriage only with their free and full
consent;

— the same rights and responsibilities during rageiand at its dissolution;

— the same rights and responsibilities as paremtespective of their marital status, in matters
relating to their children; in all cases the instseof children shall be paramount;

— the same right to decide freely and responsiblthe number and spacing and to have access to the
information, education and means to enable theexéocise these rights;

— the same rights and responsibilities with regarguardianship, wardship, trusteeship and adoption
of children or similar institution where these cepts exist in national legislation; in all cases itfiterests of
children shall be paramount;

— the same personal rights as husband and wiflyding the right to choose a family name, a
profession and an occupation;

— the same rights for both spouses in respecteobtimership, acquisition, management, enjoyment
and disposition of property, whether free of chasgéor a valuable consideration [2].

Considering that in accordance with Article 1 of international Bill of Human Rights the concept
of discrimination against women as a distinctionti@atment on the basis of sex that intentionally o
unintentionally harmful to women, prevents the sbtcito recognize the rights of women both in thegie
and public sector, and prevents women use thedgrézed human rights and fundamental freedoms.

European Court of Human Rights indicates that disoation is the difference of treatment that has
no objective and reasonable justification.

Specifying the international prohibition of discrimation in the family field on the national level i
fixed in article 21 of the Constitution of Ukrairjd] p. 5, 6 Article 7 The Family Code of Ukraine] [4
accordance with a member of family relations haamp privileges or restrictions based on race,rcalex,
political, religious and other convictions, ethrand social origin, material status, place of rasige
language and etc.

To realize constitutional norms in all spheres @fisty (economic, cultural, social and political),
including family life and specify international stéards to prohibit discrimination aims to provitie taw of
Ukraine «On ensuring equal rights and opportunittesswomen and men». The purpose of this law is to
ensure equality and parity of women and men inspheres of vital activity of society by way of léga
enforcement of equal rights and opportunities ofnen and men elimination of discrimination on grosioé
gender and implementation of special provisionahsnees aimed at eliminating the disbalance betwe=n
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opportunities women and men to exercise equal gigihdnted to them by the Constitution and laws of
Ukraine [5].

Recognizing that in accordance with Article 1tof taw, discrimination on grounds of gender refers
to the actions or inaction, which signify any distion, exception or privilege on grounds of gender
provided that they aim to restrict the human rigind freedoms of women and men or make it impass$dl
recognize, use or exercise them on an equal faoting

Article 1 of the Law of Ukraine «On Principles ofe®ention and Combating Discrimination in
Ukraine» discrimination is the situation in whiatperson and / or a group of persons base onfdsirres
as race, color of skin, political, religious anchet beliefs, sex, age, disability, ethnic or so@&bin
citizenship, family and property status, placeadidence, language or other features which existast or
may exist either really or imaginary, precluding tecognition and exercise of human and citizegist and
freedoms according to this Law except for caseswthe restriction has legitimate, reasonably sutbistied
objective means of attainment of which are appedprand necessary [6].

However, not all decisions, actions or inactionednat limiting or privilege in respect of the parso
and / or group of people for various reasons isrilignation, because Article 6 (3) of the Law ofrdine
«On Principles of Prevention and Combating Disanation in Ukraine» provided legal facts aren’t
considered discrimination, namely activities thatrebt limit the rights and freedoms of others andndt
create obstacles to their implementation and dgrmtide unjustified advantages persons and /@upg of
individuals on their specific characteristics itat®n to their positive actions, such as: spegpiatection by
the state of certain categories of persons in nésdch protection; measures aimed at preserviagimtity
of specific individuals if such measures are nesngsdenefits and compensation to certain categmfe
persons in the cases provided by law; establisbooial guarantees to certain categories of citizepescial
requirements stipulated by law, to implement tigats of the individuals [6].

According to Art. 6 of the Law of Ukraine «On enisigr equal rights and opportunities for women
and men» shall not be deemed as discriminationronngls of gender: special protection of women at th
time of pregnancy, delivery and breast feedinghiidc compulsory military service for men, providemn by
the law; difference in retirement age for men araman provided for by the law; special requiremeénts
respect of labor protection of women and men nadatb their protection of their reproductive health
positive action (Article 6) [5].

In 1992, the Committee on the Elimination of Digtination against Women has officially extended
the prohibition of discrimination and interpretéds a violence perpetrated against women by tttettiat
she — a woman, or a violence that makes women uinfluence that involves actions that cause danaage
suffering physical, mental or sexual nature, thheahof such acts, coercion and other forms ofioti&in of
freedom.

According to the Law of Ukraine «On Prevention afrBestic Violence» that domestic violence — is
any intentional acts of physical, sexual, psychiglaigor economic nature one family member againetteer
family member if the actions violate constitutiomghts and freedoms of a family member as a peasah
citizen and inflict moral damage, damage his phatsic mental health [7].

Violence in Ukrainian dictionary is the use of piogd force to someone; compulsion, screaming,
coercion; use of force to achieve something; ceeraifluence on someone, something [8, p. 303]Jpact
with the use of physical or psychological force ingasomeone, coercion, compulsion, screaming [9, p
551].

In dictionary by Dal’ violence is a restrictive etf, abusive, illegal and arbitrary [10, p. 496].

In the Great Law Encyclopaedia violence is a plalsic mental effects of one person to another,
that violates constitutionally guaranteed citizetight to security of person [11, p. 346]; intemt#b physical
or mental effects of one person to another, agdiestwill, causing that person physical, moral,gendy
damage or contain a threat of causing damage wiithiral purpose. Such influence on person is comeahit
under certain deliberate actions [12, p. 501].

The Declaration on the Ellimination of Violence agd Women was adopted by the United Nation
General Assembly (resolution 48/104). It describies actions that should be taken by the states and
international community to eradicate all forms alence against women both in public and in prividee
[13].

Article 3 Declaration on the Elimination of Violemcagainst Women provides that women are
entitled equal enjoyment and protection of all hameghts and fundamental freedoms in the political,
economic, social, cultural, civil or any other élel These rights include, in particular: the righte free
from all forms of discrimination.
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In legal doctrine N.G. Prisyekina notes that themtecdiscrimination» is used in all languages:
«discrimination» — in French, «discrimination» - iBnglish, «discriminierung» — in German,
«discriminazione» — in Italian «discriminering»nr-$wedish «discriminatsia» in Russian. The comnoah r
of all these words is: «discrnere», «discrimensset@minare», which means «to divide, to separtde,
select, to evaluate» [14, p. 16].

In international law, the author found 12 typesedily prohibited discrimination under 12 grounds
(race, color, sex, religion, political opinion, matality, social background, family responsibilgjemarital
status, participation in trade unions and othep@asions of citizens , age, disability) [14, p].]\8/e believe
that this list of reasons is endless and requimesnament.

E.M. Abramova, M.M. Averchenko, Y.V. Bayhushevaathtat the ban of restricting of the rights of
individuals in marriage and family relations on isdcracial, national, linguistic or religious femes means
that all subjects of family law are equal legaltcarding to general rule. Thus, nobody can be dchibr
violated in family right because of low social sitatypical for this region race, nationality eligion [15].

The authors of the textbook of the Family Law ofrélke edited by C.I. Borisova, 1.V. Zhylinkova
indicate that husband and wife have equal rightscaries in family relations and marriage.

However, we agree with the authors that the equelihts of participants in family relations does
not mean uniformity, taking into account men andnga biological and gender features [16, p. 32-33].

0. Mykolyuk says that discrimination against wonaed men and their role in the family is the most
controversial and inconsistent. Thus 44 % of redpats believe that women in Ukraine have fewer
opportunities to work, and nearly half of thoseveyed believe that women should return to thetitianal
roles (child, kitchen, church) [17].

Summary. After analyzing the concept of discrimination aitsl prohibition under international
standards and legal doctrine, discrimination isir@ctl or indirect restrictions (distinction, difamces,
exclusion or preference) that are based on rader, gmlitical, religious and other beliefs, langea gender,
ethnic or social origin, age, health, disabilitiaqe of residence, property status, sexual oriemtatriminal
record and so on.

In order to ensure non-discrimination participantiamily relationships it is necessary to provine
basic knowledge and skills that will enable thenptotect the rights and legitimate interests inecas
violation of anti-discrimination legislation.
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Crapuyk O., Auunsak O. IlonsaTra nuckpuminanii y ciMeiiHoMy npaBi YkpaiHu: mpodJemMu
BU3HAYEHHA. Y CTaTTi JOCIHIIKEHO TEOPETHKO-TIPABOBI ACICKTH IMOHATTSA AWCKpUMIHAIlI Ta ii 3a00poHu
BIJIMIOBIIHO 10 HAI[IOHAJIBHOI'O 3aKOHOZABCTBA YKpaiHM Ta MIXHAPOJHUX CTaHAAPTIB y wik cdepi. Okpim
ILOT0, IPOAHAII30BaHO OCHOBHI ITiIXOJM IO BU3HAYCHHS IMOHATTS AUCKPUMIHAIT Ta 3 sICOBAHO 1i CYTHICTB;
c(hOopMyJILOBAaHO BUCHOBKH i KOHKPETHI MPOIIO3UILiT MO0 BHECSHHS 3MiH 1 JIOMIOBHEHb 10 3aKOHOABCTBA,
BITIOBITHO 70 SIKOTO 3abe3medyeThcsi 3a00poHa TUCKPHUMIHAMII yYAaCHUKIB CIMEHHHX IPaBOBITHOCHH.
JloLinbHO afanTyBaTH HaIllOHAIBHE 3aKOHOIABCTBO JI0 MIXKHAPOHUX CTAHAAPTIB 3 METOI BUKOPIHEHHS YCiX
(dbopM ITUCKpHMIHAIi 32 JOMOMOTO 3a0e3MEUYCHHS YYaCHUKIB CIMEWHHUX IMPABOBIAHOCHUH HEOOXITHUMH
3HAHHAMHU W HaBWUYKaMH, sKi OyAyTh HEOOXiMHI iM IJI 3aXHMCTy IpaB i 3aKOHHHUX IHTEPECIB Y BHUMIAAKY
TTOPYIICHHS aHTHAUCKPUMIHAIIIHHOTO 3aKOHOJaBCTBA.

KurouoBi cjioBa: piBHICTB, AUCKpPUMIHALiS, MKHAPOAHI CTAHAAPTH, CiIMEHHE 3aKOHOJABCTBO.

Crapuyk O., Slunnsk O. IlonsaTHe TMCKPUMUHAIIMY B CeMeHOM MpaBe YKPauHbI. MP006eMbl
ompeaesieHusi. B craThe uCCleOBaHBI TEOPETUKO-TIPABOBBIC ACIEKTHl MOHATHUSI JUCKPUMHUHALMU U €€
3amnpera B COOTBETCTBUU C HALIMOHANBHBIM 3aKOHOJATEILCTBOM Y KPauHbI U MEKTyHAPOAHBIMU CTaHAAPTAMU
B 3TOH cdepe. Kpome »5TOro, mnpoaHanm3WpoOBaHBl OCHOBHBIE TIOAXOABI K OIPENEICHHUIO TOHITHA
JTUCKPUMHUHAIIUN M BBISICHCHA €€ CYIIHOCTh; C(OPMYTHUPOBAHBI BHIBOJBI W KOHKPETHBIC MPEIIOKEHUS IO
BHECEHUIO W3MCHEHHWI W JIOTIOJIHECHUN B 3aKOHOMATEIHCTBO B COOTBETCTBHHM C KOTOPHIM OOECIICUMBACTCS
3ampeT AWCKPUMUHAIIMK YYacTHHKOB CEMEWHBIX IMpaBOOTHOIIeHHH. llemecooOpasHo amanTupoBarth
HaI[MOHAIBHOE 3aKOHOMATENbCTBO C MEXAYHAPOIHBIMH CTAaHAAPTAMH C IIENIbI0 MCKOpPEHEHHS BceX (opm
JTUCKPUMUHAIIUN TTOCPEACTBOM OOCCIICUCHHS YYaCTHUKOB CEMEHWHBIX IMPABOOTHOUICHHH HEOOXOMUMBIMH
3HAaHUSAMH W HaBBIKaMH, KOTOpBIE OyIyT HEOOXOIWMBI MM JJISl 3aIlUTHl MPaB W 3aKOHHBIX MHTEPECOB B
clydae HapyIIeHUs aHTUIUCKPUMHUHAITMOHHOTO 3aKOHOAATEIHCTBA.

KuarwueBble cia0Ba: paBeHCTBO, AUCKPUMHUHAIMS, MEXIYHApOJHBIE CTaHIAPTHl, CeMEHHOe
3aKOHOJIATEIBCTBO.
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