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CIIIBBIAHOIIEHHS ITOHSITH "AEP>KABHE
VIIPABAIHHS" TA "CYAOBA BAAAA" B
MEXAHI3MI 3AIVICHEHHS AEPSKABHOT

BAAAU B YKPAIHI

Y crarrTi3giricHeHO aHasi3 cniBBigHOLUEHHS MOHSATb "Aep)XaBHe ynpassiHHA" Ta "cygoBa Bnaga” Ha
OCHOBI nornsgiB HayKoOBLiB MUHYJIOIO i CbOrogeHHsi Ha B3aeMOAilo CyAoBOI Biagu 3 iHLUMMMU rizikamu
BA1aAu B NpoLeci 34iNCHeHHs Aiep>XaBHOro yrnpassiHHS B YKpaiHi.

In the article the analysis of correlation of concepts is carried out "state administration” and
"department” judicial on the basis of looks of research workers of the pas and real, on co-operation
of department judicial with other branches of power in the process of realization of state

administration in Ukraine.
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BCTVII

AKTYyanbHIiCTb CTaHy CTaHOBJIEHHS CYLOBOI BNaAH SiK
He3aIeXXHo! | CaMOCTIMHOI Mi/IKWU BNIafu € HarasibHUM NuTaH-
HaMm cborogeHHs. Cam TepMmiH "cygoBa Bnaga" B icTopii
YKpaiHu BnepLue 3akpinieH1ui Ha KOHCTUTYLIMHOMY PiBHi
30BCiM HefaBHO, S1LLe i3 HabyTTaM YKpaiHolo Hesanex-
HOCTI. 3 ornsgy Ha ue, NPUHLMMNOBOro 3HaueHHa HabyBae
LOCNiOXXEHHSA CTAHOB/IEHHS CYA,0BOI BlagM, BU3HAUEHHS i1
poni, pyHKLIM Yy LeMOKpaTHUHii, NpaBoBiM Aep>KaBi Ta
0cobBMBOCTI B3aEMoii CYA0BOI BNagu 3 opraHamu aep-
»KaHOro ynpaB/liHHSA, a TaKOX nogasblue pedpopMyBaHHS
CYy[LOBOI CUCTEMM, T1 BifNOBIAHICTb EBPONENCbKUM CTaHAapPTam
Ta NPUHLMNAM CYA0UYUHCTBA, a cCaMe — PeddopMyBaHHS.

AHAAI3 OCTAHHIX AOCAIAKEHD TA
MMYBAIKAIIN

MparteHHs YKpainu 6yTv BU3HAHOIO NPaBOBOIO Ta fe-
MOKPaTHUYHOIO EBPONENCHKOIO Aiep>Kasoto, NobyaoBaHO0
Ha OCHOBi Ta NPUHUMUNAX BEPXOBEHCTBA NpaB /IIOAUHHU, 3Yy-
MOB/ieHe HeOBXiHICTIO HAyKOBOrO PO3YMiHHA POAi CyA0-
BOi BNaau YKpaiHu y NpoLeci CTaHOBJIEHHS HE3aNEXHOCTI
Ta JeMoKparTii B feprKkaBi, CUCTeMATH3aLI€0 MPAKTUYHOTO |
eheKTUBHOro CyJOBOIo 3aXUCTY HAaCE/IEHHS, Bi4NOBILHO A0
Mi>KHapOAHWUX CTaHAapTiB. BUKOHATH Ui 3aBAaHHA HEMOXK-
NrBo 6e3 LOKOPIHHKX 3MiH Y chepi 34iMCHEHHS NpaBoCcy -
[, CTAHOBJIEHHS MO0 SIK CpaBfi He3aeXKHOI, CAaMOCTIWHOI
riNIKK fep>KaBHOT BNagu.

AKTyaslbHUM NUTAHHSM CTAHOBJIEHHS CY40BOI BNaau B
YKpaiHi npucBayeHi npawi TakMx BiJOMUX LOCNIAHUKIB, SIK
A. T'puHetko, B. €Esgokumos, A. 3alues, B. Kamno, B. Ke-
peumaH, C. Kisanos, M. KopHieHko, B. Kpasuerko, P. Kyii6i-
na, B. Manapenko M. MakctoTin, 1. MapTuHeHko, B. Mon-
noead, B. Ononetko, B. Moropinko, 0. MNputuka, B. Pe6-

kano, A. CenieaHos, O. Cemepak, B. CiHiokos, B. CipeHko,
B. Ckomopoxa, B. Crecantok, 6. CtuumHcbkui, B. Ta-
paHeHko, |. Tumuerko, O. Dpuubkui, 0. LLiemwyueHko,
B. WwwkiH, JI. lWWknsp Ta iHwi.

MNuTaHHAMM MeTOZONOrIT Ta TEOPIi iCTOPIi fep>KaBHOIrO
ynpaeniHHs Ha cboropHi 3anmatotbes 0. Kanbruw, J1. Ltu-
Ka, C. Kpasuenko, H. XXenux, |. LLikypart, |. Pagziescbkui.

bararbMa gocnigHWKaM1 3a3Ha4a€eTbes, Lo Cy A NiaKOH-
TPOJIbHI 3aKOHY, ae X YiTKO He BU3HAYAETbCS HOPMHU Lep-
>KaBHOrO Harfis 4y 3a JOTPUMAHHAM Cy4aMH Ta CYAAAMM LiMX
HopM. [TUTaHHSA KOHTPONIO 3a AiSNBbHICTIO CyALIB Ta CYAiB NpaK-
TUYHO 3a/IMLLAETLCS NO3a YBAroto HayKoBLiB. Taka cuTyal,is
npu13Bena Ao Toro, WO NPaBOMIPHICTb pilleHb CYA4iB € HakaK-
TYabHiLLMM MUTAHHAM CbOrOZIEHHS, @ TAKOXK TUM MUTAHHSAM,
LLIO HEOAHOPA30BO MiAHIMAETLCS EBPONENCHKUMU Mi>KHAPOL-
HWMM OpraHi3auisiMy Ta BITYU3HAHUMU NPaBO3aXUCHUKaMU. B
TOM K€ Yac He MOYKHa He MOroAUTUCh 3 TBEPHOYKEHHAM THUX
LOCNIOHWKIB, LLLO HAroIOLWYOTb HA TOMY, O JiEBE CYA0YMH-
CTBO — Lie O3HaKa IeMOKPATHUHOI flepP>KaBM.

PE3VABTATU AOCAIAKEHDb

Byayuu 30e6inblIoro BUPa3HUKOM iHTEPECIB AOMIiHY-
04Ol YACTUHWU HACeNEHHS, a B NEBHUX NMUTAHHSX | BCbOro
HacesleHHs, fepXaBHa Bnaga BiAHOCHO camocTinHa. Lis
BJIaCTUBICTb, Ha IYMKY OKPEMUX HAayKOBLLiB, 3yMOBJIEHA TUM,
LLLO flep>KaBHa BNafa opraHisalifHo BifoKpeMeHa Bif, cyc-
NiNbCTBa B LiNIOMy, Bif By ab-aKUX rpyn i Knacie (y T.4. go-
MiHYIOUMX); M€ BNacHy BHYTpiLIHIO ByaoBy (CTPYKTYpy) Ta
0Cco6M1BI, cneumdiuHi iHTepecH; 3aNexuTb He Ti/IbKH Bif
[OMIiHYOUOT YaCTUHU HacesleHHs (rpynu, kaacy), a TiEto uu
iHLLOO MipOoIO i Bif iHLUKX CoLianbHUX rPyn CYcniNbCcTBa, i
He Ti/IbKM BiJ BMJIMBOBOCTI Pi3HUX COLia/IbHUX YrpynoBaHb
ycepeaMHi KpaiHu, a M Bif, 30BHILUHbOMNONITUYHUX YMOB.
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MEXAHI3MWU OEP>XABHOIO YINPABJIIHHA

BigHocHa 06'eKTUBHICTb AepaBHOI BaaM — 06'ekTUBHA
OCHOBa iCHYBaHHS ii nepexigH1X 3a couiaslbHOI CYTHICTIO
tinis [1, c. 144—145].

[ep>kaBa € €auHNUM Cy6'€KTOM iep>KaBHOro ynpasiH-
HS1, CYKYMHICTIO KOHKPETHUX OpraHi3auiiH1X HOCIiB ynpasn-
IHCbKMX (PYHKLM — Aep>KaBHUX OpraHiB, MiXK sKUMH po3no-
LiNneHi pisHOMaHITHI BUOHW AiaNbHOCTI fep>kaBW. TakuM uu-
HoM, fep>kaBa — ue: 1) cyKynHicTb ilogen, TepuTopii, Ha
AIKiM BOHW MPOXKUBAIOTb, | CYBEPEHHOI Y MEXKaX AaHoi TepuU-
Topii BNagu. Y upbomy po3yMiHHi TepMiH "neprkaBa’’ € TOTOX-
HWUM [0 NOHATb "KpaiHa", "OCHOBHWH CY6'€KT Mi>kHapOAHO-
ronpaea'; 2) opraHizaLisi NoMliTUYHOT BNaAH, FTONIOBHUM IHCTU-
TYT NONITUYHOT CUCTEMMU CYCMiNIbCTBA, SKUW CNPSIMOBYE W
opraHi3oBye 3a ONOMOrol0 HOPM NpaBa ChisibHY Aisi/IbHICTb
Nofen i couianbHUX rpyn, 3axM1LLA€E NpaBa Ta iHTepecH rpo-
MafsH, aKkyMyJIlOlOUH Y CBOIX pyKax BJiafiHi NOBHOBaXKEHHS.
[ep>xkaBa noniTMyHO irHopye CycninbCTBO i NpeAcTaBnsie HOro
AIK Y BHYTPILLHIX, TaK | 30BHiLUHiX BigHOcHHax [2, c. 155].

KoxkeH opraH fep>kaBu, B TOMY YMCi M CYL,OBHUM, IBISIE
€000I0 BiIHOCHO CaMOCTIHHY, CTPYKTYPHO BifloOKpeMieHy
NlaHKy [lep>kaBHOro anaparty, L0 CTBOPIOETbCSA 3 METOIO
3JiMCHEHHS NEBHOTO CYCNi/IbHO BXK/IMBOIO BUAY [ep>KaB-
HOT LiSANbHOCTI, HaZiNeHy BiANOBIAHO KOMMETEHLE Ta
3abesneyeHy B npoueci peanizalii NOBHOBaXKeHb opraHi-
3aliiHo0, MaTepianbHOM Ta NPUMYCOBOIO CHUIOH L€l No-
NITUYHOT CTPYKTYPHM CyCniNbCcTBa.

OpnHak, Aep>kaBHa Bnaja — Le JiuLie nesH1i Habip no-
BHOBa>KeHb, Npas i 060B'A3KiB Aep>KaBHUX OpraHis, Tak 6u
MOBMTH "NOTEHLiMHA" MOXIMUBICTb 34iMCHIOBATH OpraHisa-
LiMHWIM BNWB Ha YneHiB cycninbcTea. [otpeba peanizauii
Llep>kaBHOi BNnagM, 34iMCHEHHS peasibHOro BMJIMBY Ha
CycninbHi NpPoLecu BUMararoTb iCHYBaHHS NeBHUX POpM i1
BUpa3y, 06'eKTUBALLT, AKUM | BUCTYNAE fep>KaBHe ynpasiH-
HA. Po3rnaparoun icTOpUUHUI PO3BHUTOK LEepPXKaBHOCTI 5K
nepexif Bif LinicHOro anaparty Bnanu 4o fudepeHLiioBa-
HOro, MOXXHa FOBOPWTH NMPO TiJIKK UK Frasy3i Aep>KaBHoi Bna-
IH, IKi yTBOPU/IUCS B MPOLIEC iCTOPHUYHOIO NPOrpecy pos-
BUTKY A€P>KaBHOCTI Ta By M ICTOPUUHO 3yMOBJIEHI OKpEMMU-
mu "Bnagamu-gyHkuismu” [3, c. 99].

Ha ocHoBI BuLLe3a3HA4YE€HOro CNif, BULIIMTH OCHOBHI
O3HaKH AeprKaBHOI BNaaM, SIKi XapaKTeprU3yloTbCsl HACTyN-
HuM: 1) cnocoBbom hopMyBaHHS; 2) CiNbHICTIO OYHKLiM;
3) npeaMeToM peryitoBaHHS CyCniNbHUX BiAHOCKH; 4) Bia-
noBifganbHicTio.

DyHKLUii, LeMOKpPaTUUHOIT feprKaBH, LLLO BKJIOYAOTb 3a-
6e3neyeHHs PiBHONPABHOI yyacTi rPOMasiH B ynpasiHHi
AepyKaBoto, 3a0e3neueHHA KOHTPOJIIO 3a (DYHKLIOHYBaHHAM
CTPYKTYP YNpaB/iHHA fep>KaBoto, BiANoBifa€E Tpiaaa Bnag-
HWUX CTPYKTYp: 3aKOHOAABYaA B/lafia, BUKOHaBYa BJlaga, Cy-
noBaBnaga. Y uiv Tpiafi oCTaHHIM KOMMNOHEHT (CyaoBa Bna-
[a) BPIBHOBA)KYE 3YCUNNA NEPLUMX OBOX KOMMOHEHTIB i
"3Himae" cynepeyHocTi Mixk HUMK. Chig po3ymiTw, Lo Ha-
SIBHICTb YCiX TPbOX KOMMOHEHTIB (iHCTUTYTIB) BNaau cama
no cobi Liie He rapaHTye AeMOKPaTUYHOCTI YCbOro Cycnifib-
cTBa. Tak MOX/IMBa CUTYaLisl, KOJIU TPOMAaASHAMM € TiJIbKU
YacTMHa Y/eHiB cycninbcTBa (iHOAI HaBiTb MEHLWICTb), a B
YKpaiHi icHYtOTb YCi TPH TiJIKK BNaLH, LLLO CNPUAIOTb peani-
3auii npaB rpomMagsH. AKLWo npu LbOMY 3Ha4YHa YacTUHa
HacesneHHs nosbassieHa nNpas, TO TMN Aepykasu byae He
LeMOKpPaTUUHWK, @ apUCTOKPATUUHWK (PO3YMiHHA ApUCTO-
Tena um MnatoHa), To6To Ue Byae Bnaga MeHWOCTI Hafg
6inbuicTio. Binblue Toro, HagiTh y aBTOKpaTHUHIM (ToTani-

TapHiK) Lep>KaBi MOXYTb iCHYBaTH BCi TPU iIHCTUTYTH BNa-
OM, ane OEeMOKPATHUYHICTb CYCMi/ibCTBa 3anexkaTume Bif,
IXHIX PYHKUiN Ta posii y cycninbcTsi. [psamui npuknan —
KonmwHin PagsHcbkuii Cotoz [1, c. 668].

3aepaHHs BcebiuHOT Ta NOBHOT OpraHisaLlii cTaHOBEH-
HS BiLHOCHMH MiXX Y/leHaMKW rPOMaAsHCbKOro CycnifbCTBa
BUMaraloTb NOCTIMHOI, Be3nepepBHOI Ta y3roayeHol Aisi/ib-
HOCTI BCiX 6e3 BUHATKY fep>KaBHUX opraHis. [lep>kasHi opra-
HW 3LIMCHIOIOTb peasibHUH BNJIMB Ha BCiX Y/IEHIB CYCMiNbCTBA,
TOBTO BOHW HUMU YNPaBASOTb 3i CTOPOHH AepykaBu. [locuTb
BAA/IUM Ta OOrPYHTOBAHWM € NOSICHEHHS NPaBOMIPHOCTI K
LOLINbHOCTI 3aCTOCYBaHHA PO3YMiHHA KaTeropii "aep>xas-
He ynpaBniHHA" K NeBHOro BUAY Aisi/IbHOCTI OpraHiB aep-
YKaBH, LLIO Ma€ BUKOHABUYMH i pO3nopaaUYMM XapaKTep Ta no-
NIIra€ B OpraHi3yto4oMy BMJIMBI Ha CYCMi/ibHi BIGHOCUHW B
€KOHOMIYHiIH, coLianbHO-KYIbTYPHIM | aiMiHiCTpaTUBHO-NO-
iTUUHIN cchepax LWIAXOM 3aCTOCYBaHHS LePyKaBHO-BIaAHMX
NMOBHOBAXKEHb Ta AifA/IbHICTb BUKOHABYO-PO3MNOPAAYOro opra-
HY 3 BN/IMBY Ha 00'€KT ynpaBAiHHA 415 HOro NepeBeAeHHs B
IHLIWM CTaH, HeOBXigHWI ANA OOCATHEHHS METH BiNoBigHO-
ro TepUTOpPiaIbHOrO YTBOPEHHS, 3aBASIKM NPUMHATTIO Npa-
BOBMX aKTiB, OpraHisauii i KOHTPOIIO 3a X BUKOHAHHSM.
OpraHizytouoto fis/IbHICTIO Aep>KaBu €, Hacamnepes, npae-
NiHHA. Lle# BUA ynpaBniHHSA Ha3WBatloTb AepXXaBHWUM. TifbKK
Lep>KaBHe ynpae/iHHs 3abe3nedye (PyHKLIOHYBaHHS | po3-
BMTOK CYCMiNIbCTBA SIK EAUHOTO Linoro [2, c. 922].

[ep>kaBHe ynpaeniHHs cNpsiMOBaHe Ha BUKOHaHHS 3a-
KOHIB Ta iHLIMX HOPMaTUBHO-NPABOBUX aKTiB; NOB'A3aHe 3
BMKOPUCTaHHSIM METO/LiB HOPMOTBOPYOCTI M PO3MNOPSALMNKEH-
HS; MaE NiA3aKoHHWM XapakTep, nepeabayae MOXKAMUBICTb
CYAOBOro 3axuCTy rpoMagsHamMu CBOiX npas i ceobog y
BUMNAAKY IX NOPYLUEHHS OpraHamu Ta nocafoBuMu ocoba-
MW BUKOHaBu4oi Bnagu [1, c. 147].

Lep>kaBHe ynpaBniHHsa nependavae He TiSIbKW 3fikc-
HEHHS BIafHOT O BMJ/IMBY HA OKPEMi €/IEMEHTH CUCTEMH, a M
CTBOPEHHS HEOOXiLHUX OpraHi3aLiMHWX NnepesyMoB LWoLo
peasizauji BlagHUX NOBHOBaKeHb, a TOMY Mag 6iNbLu LLIMPO-
KWM 3MICT, HiXK NOHSATTS " fep>kaBHa Biaga". BHacninok ubo-
ro 3'sICyBaHHS LWNSXIB YAOCKOHANIEHHS AiANIbHOCTI 3 OpraHi-
3auiHoro 3abesneyeHHs CyAiB NpaKTMUHO MOXKe BinOyBa-
THCS caMe B KOHTEKCTi OnpaLoBaHHs NMTaHb Aep>KaBHOIro
ynpaeniHHs cyaoBoto cuctemoto Ykpainu [4, c. 123].

Kpim Toro, c/iig 3a3HaunTH, LLO B TEOPIT fEPXKABHOO Y-
paBAiHHS € AOCTaTHLO OOrPYHTOBAHUM TBEPAXKEHHS, 3rifHO
3 IKUM HaJleXKHa opraHizauis 4isanbHocCTi 6y ab-SKOro CTpyK-
TYPHOIO e/IeMeHTa [eP>XXaBHOMO anapary € OfHHUM i3 BU3Ha-
YasibHKUX haKTOPIB HOro ePEKTUBHOI Ta MPOAYKTUBHOI Hisi/b-
HocrTi. JllofcbKi M MaTepiasibHO-TEXHIYHI pecypcH SiuLle Tofi
BUKOPUCTOBYBATUMYTbCS 3 YCMiXOM, & CyCni/ibHe BUPOOHHLT-
BO CTaHe e(peKTHBHWM, KOJIM YNpaBJliHCbKa Ais/IbHICTb Ta 1T
cy6'ektn ByayTb opraHizoBaHi. Bucoka skicTb i edheKTUBHICTb
[lep>KaBHOro YNpas/iHHA MaloTb He MeHLLE, a BiNblLue 3HaueH-
HSl, Hi>XK YMOBM Cy4aCHOro eTany pO3BUTKY BMPOOHWYOro
opraHiamy. Tomy npobnema nigBHLLEHHA edPEKTUBHOCTI yn-
paB/iHHA 3aCNyroBYE Ha NOCTIMHY yBary i F/IMOOKe BUBYEHHS.

TaKWM YMHOM, BU3HAYEHHS NOHATTA "Iep>KaBHe ynpas-
NiHHA" 9K 4isNbHOCTI BCix 6e3 BUHATKY AepyKaBHUX OpraHis,
NoB'sA3aHe i3 OCNIAYKEHHAMU PO M MicLs AeprKaBHOI BNa-
OM B LiNOMY, 11 OKPEMUX NTAHOK, 30KpeMa CyLOBOI BJlagu, ¥
NpOoLeci LiNecnpsamMoBaHOro, opraHisaliiHoro i perynstme-
HOrO BM/IMBY Ha NOTPebu 1 iHTepecH CycninbeTea, TOBTO AK
OJlHOTO 3 OCHOBHUX BWAiB COLiaNbHOro ynpas/iHHsA. 3an-
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pOBa[yKEHHS TAaKOro pO3yMiHHA BUKAWKaHe noTpebamu
3arasbHoro, rnobanbHOro, NoAITUKO-NPABOBOro NiaHy, Lo
nepenbayaloTb BCTaHOB/IEHHS OCOBIMBOCTEN AiANbHOCTI
KOHKPETHOI CUCTEMU AiePrKABHUX OpraHiB. Y 3B'A3Ky 3 LM
npw 3'acyBaHHi NUTaHb CYTHOCTI Ta O3HaK LisA/IbHOCTI i3 3a-
beaneueHHs opraHisauii (oyHKLiOHYBaHHS CYA0BOT CUCTE-
MM YKpaiH1 MeTOLO/IOrYHO BipHWM, Ha HaLl NOrAsg, € 3ac-
TOCYBaHHS afMiHICTPATUBHO-NPABOBMX (BY3bKUX) NigX0OAiB
OO PO3YMiHHSA TepMiHa "aeprKaBHe ynpasniHHsa", TOB6TO
SIK NEBHOT BUKOHABYO-PO3NOPAAYOI JisASIbHOCTI YNOBHOBA-
YKEHUX Aep>KaBHUX OpraHis (nocafoBux ocib). A Tomy BCi
BUOW AEPKABHUX OPraHiB MOXHa po3rnsjatv sk oopmu
NPosiBY EAUHOI LepXKaBHOI BNaau 3 NpUTaMaHHUMU U 3a-
raJlbHUMHU Ta cneLrdiyHUMU O3HaKaMM.

Y Tol »ke yac noHaTTo "'cyaoBa Bfaja" BNacTuBi NpUHaMMHI
[lBa KOMIMOHEHTH: NO-NepLLe, CyJ0Ba B/lafila MOXe peasisyBa-
TWCA 1LLE CreLjia/IbHO CTBOPOBAHWMH AepyKaBHUMU YCTaHO-
BaMW — Cy[lamMu; No-Apyre, Y LMX OpraHis NoBUHHI ByTH CBOI,
BN1ACTHBI Ti/IbKK IM, NPaBOBi 32COOM Ta MOXX/IMBOCTI BI/IMBY.

3aifcHeHHs npaBocyans — OfHa 3 HaWBaXK/MBILLKMX
byHKLiM cynoBoi BNagu. SK y>ke 3a3Hayanocs, 1on0 oob-
CAry Ta MexK Ui€i yHKLiT Yy Hayui KOHCTUTYLIMHOrO NpaBa
HeMae eHOCTI. Tak, OKpeMi aBTOpH BBaXKalTb, L0 Lisib-
HICTb KOHCTUTYLIMHUX CYAIB HE HANIEXXWUTb O Ccchepu npa-
BOCYAAs SIK 32 KOJIOM Cy0'eKTiB, TaK i 3a hopmMamu i MeTo-
[laMu 3[iCHEHHS KOHCTUTYLIMHOrO KoHTposio [5, c. 46].

AHanis cyyacHoOi HayKoBOi NliTepaTypy Aae NifcTaeu
CTBEepAKyBaTH, WO TepMiH "npaBocyaas” BXXWBAETbCS Y
TaKWX OCHOBHUX 3HAYEHHSX:

1) npaBoCy A5 OTOTOXKHIOETLCS i3 CYLOBOIO BNaaoto. Tak,
B. LLlesLioB 3a3Hauag, 1o npaBocyaas — Le Hanbinblu 3Ha-
UyLLIMK eIEMEHT CYJIOBOI B/IAAH, YAM NMOSICHIOETLCS HaWMeHy-
BaHHSA CyJOBUX OpraHiB opraHamu npaeocynas [6, c. 180];

2) npaBocynnas — ue gpopMa peanisauii cyfoBoi Bia-
au. [Mpuy ubomy fesKi aBTOpU CTBEPAXKYIOTD, LLIO NPaBOCY A-
I € eanHoto chopMoto i peanizauii (B. Jlazapesa[7, c. 16]),
iHLLI )X HAaroNoLWYOTb Ha TOMY, LLO TaKMX (DOPM AeKiNbKa,
anpaBocynns € ogHieto 3 Hux (B. P>kescbkui, H. HYenypHo-
Ba[8, c. 96—98];

3) npaBocyaas — ue dpyHKuis cygosoi Bnagu (l. Ma-
poukiH) [9, c. 37—39].

MpoTe, meski yuyeHi BU3HaualoTb NpaBoCcyLas SK Ai-
ANBHICTb CYAY 3 PO3rNAAY | BUPILLEHHS KPUMIHANbHUX, LiU-
BiJIbHUX CNpaB, a TaKOX SIK MO30BU NPO aAMiHICTPATUBHI
npasonopyweHHs. Buxoasuu 3 uboro i BUNAWBae To-
TOXHICTb NOHATL "cygoBa Bnaga" v "npasocypas’.

Ha Halwy AaymKy, CyKynHicTb (PyHKLIH CyOBOi BNaau
AIK CAMOCTIMHOI | He3a1eXHOI AepP>KaBHOI BJlaau He MOXKHA
3BOMTH NMLLE [0 hYHKLiN Cyay B NpoLeci, TobTo npaso-
CYAAS, WO, NO CYTi, € IWLLIE OFHIEIO 3 YUCNEHHUX T PYHKLLIM.
CypoBa Bnaja sk CKiafoBa Aep>kasHol Bfiaau 3bepirae Bei
OCHOBHIi €/1EMEHTU OCTaHHbOI.

Y ToM ke uac, Ha fyMKY AesaKMX LOCNiAHWKIB AaHoT npo-
6nemu, MOBa Hfe He NPOo CyLOBY Bafy Y KOHKPETHOMY po-
3yMiHHIi, a Npo 3arasbHille NnoHATTs "gepykaeHoi Bnagu” [10,
c. 143].

CynoBa Bnaga — ofHa 3i CK/1af0BHX AeprKaBHOI B1a-
W, OCHOBHUM 3aBAAHHAM SIKOI € 3[iIMCHEHHS NpaBoCcyaas,
sIKe BUHUKJIO Pa3oM 3 NOSIBOIO NEPBICHUX (POPM NpaBa 3
ornagy Ha o6'ekTUBHY noTpeby y po3B'a3aHHi NpaBoBHX
KOHiKTIB. Y nepBicHOMY CycninbCTBi cyoBa Bnaga Ha-
Nlexxana BCboMy pofy, NNeMeHi M 3hiMcHIOBanacsa ctapiv-

LUMHAMU SiIK HAMABTOPHUTETHILLMMU HOTO YIeHaMMU.

CynosaBniaga oyHKLIOHYE BUHATKOBO B MeXKax NpUHLMMY
NPaBOMIPHOCTI, BCTYMNAE Yy Aito LLe 3a HAassBHOCTi NPaBOBOro
crnopy Ta 3a iHiljaTMeoto cyb'exTa, npaBa SKOro NOPYLUEHO.
30iMCHeHHs NpaBoCyALs € OCHOBHOIO, ajie He EQUHOI0 (PYHK-
Lji€to cynoBoi Bnaau. B okpemux KpaiHax Ha opraHu cyoBoil
BJ1a[M NOK/1aJat0TbCA TAaKOXK iHLLI PYHKLUIT (HanpuKiag, BeaeH-
HS peeCTpy NiANPUEMCTB Ta opraHisauii Towo) [2, c. 867].

Bnapga — kateropis 6aratorpaHHa, ii cnig posrnsga-
TW Yepes KOHLENLLilo ynpas/iHHs, BOHa € 3aco0boM HaB'a3y-
BaHHSIM BJIACHOI BOJIi, NPUMYCY Ta BAagHMX BigHocuH. Cy-
[OBa B/lajla XapaKTePU3YETbCS HASABHICTIO LEKiNbKOX
cy6'eKTiB BiAHOCHH, a TOMY i1 CTPYKTypa AOCHUTb CKNaaHa.

Y KOHTEKCTi BOCNiIXKEHHS BBaXKaEMO ONTUMasIbHUM 3a-
CTOCYBaHHS BUSHAYEHHS CYOBOI BIaAM SIK BJIaAH 3 BUKJIHOU-
HWMM BNIaJIHUMH NOBHOBAYKEHHAMM, LLIO HAJIEXKUTb CydaM AJ1s
BUPILLEHHS CYCNiNIbHUX KOHMIKTIB NMPaBOBOro xapakTtepy
LUNSXOM 3JiMCHEHHS Y cneLliasibHik npouecyasbHiv opmi
npaBocyAns M BUHeceHHs 0BOB'A3KOBUX AN BUKOHAHHA
piweHb. Lle nigxip HasMBaeTbCA opraHi3auiMHO-pyHKLio-
Ha/IbHUM, TOOTO 3MilLIaHUM, & 3HAUMTb [Ba NonepeHiX Nigxo-
M i BA3Ha4ae CyNOBY BNagy siK CUCTEMY CTBOPEHMX 3rigHO 3
3aKOHOM OpraHiB, HafifIeHUX BUKIIOYHUMU NOBHOBAYKEHHSI-
MU LLLOJIO PO3MAISAY 3HaUYyLIUX cnpas. Buctynatoum sk 3aci6
ynpaeiHHA CYCniIbCTBOM, BU3HAUEHHS | yTOUHEHHS cTaTycy
Cy6'eKTIB CyCniNibHWX BiJHOCHH, CY1I0Ba BNajia 3a[j0BO/IbHSIE
coLianbHi noTpebH y BUPILLEHH! IOPUAMUHO 3HAUYYLLMX CMPaB,
TOOTO BUKOHYE OiHY i3 CDYHKLiH aeprKaBH.

BapTo 3a3HauuTH, WO cy[oBa Blaga — Lie CaMOCTiMHa
He3a/sieXXHa CK/1afoBa AepXKaBHOI BNaau, ika € CYKYMHICTIO
Lep>KaBHUX OpraHiB, HaAiNIeHUX NOBHOBAXKEHHAMM 040
3[iMCHEHHS NpaBocyaas y oopMi LMBINIBHOIO, roCnogapChb-
KOro, agMiHiCTPaTUBHOI0, KPUMIHA/IbHOTO | KOHCTUTYLL M-
Horo npaeocyggs. Lo » cTocyeTbcs npaBocynas, To BOHO
€ oyHKLUi€IO Cy10BOI Blaau, TOBTO OCHOBHWM ii HANpsiMOM,
AKUM BigoBpaskae CyTb Cy0BOI BNaam.

CKnafoBoO NPaBOBOI CUCTEMU LEPXKABH, LLLO BUBYAE NO-
PSLOK OpraHisauii i BisIbHOCTi OpraHiB CyA0BOI BNagM, a Ta-
KOXK 3acaju 3LiMCHEHHS NPaBOCYyAAs, € CylOoBa CUCTEMa, B
AKIN BUOINSIOTbCS BA OCHOBHUX KOMMOHEHTU — CYLOYCTPIM
i cynounHcTeo. OcHOBM cyfoycTpoto nepeabavyaroTb CTPYK-
TYPYBaHHSI CY[OBOI CUCTEMW Ha OKPEMI NAaHKH, TiNIKK Ta
iHCTaHUii. Tak, TpaAHLiMHKM € 1T MoAiN Ha TPU OCHOBHI JTAHKM:
MicLEBi Cyau, anensuiiHi cyaum Ta BuLLi cy au. 3acaam CynoBoi
CUCTEMH BU3HAUAIOTbCS XapaKTepoM fep>kaBu Tanpasa. [pa-
BOBOIO OCHOBOIO CYJ0BOI CUCTEMM € KOHCTUTYLT, AieKnapadlii,
3arasibHO BM3HAUY€Hi NPUHUMNK MiXKHAPOAHOrO NpaBa, siKi
(hiKCYIOTb CyBEPEHHY PIiBHICTb AEP>KaB, iXHIO TepUTOpPIa/IbHY
LiNCHICTb, HEBTPYYaHHS Y BHYTPILLIHI Ta 30BHILLHI CNpaBM, npa-
BO Hauiv Ha camoBW3HaueHHs [241, c. 645—646].

CygnoBaBnaaa, ofHa 3i CKNajoBWX Lep>KaBHOI Baau,
HeobXifHa yMoBa peanisauii npuHUUNY NoAiNy BNaam, no-
K/JIMKaHa 3anobirati MOX/IMBOCTi 3MOBH YW NPOTUCTOAHHS
OBOX iHLWMX TiNOK BNagu (3akoHOAABYOI i BUKOHABYOI),
CTBOpPIOBaTHU NepenoHU Ha WWNAXY BUHUKHEHHA OUKTATYpPH.

JocuTb BOoanoto € knacudikalis NpUHLMNIB, SKi NoLwn-
PIOIOTbCA Ha BCi aCNeKTU OpraHisaLii Ta 4isibHOCTi AepyKaB-
HOT Bnaam, 3anponoHosaHa O.b. Abpocimosoto. AHanisyio-
UM 3MICT KOHCTUTYLIM Pi3HUX AEPIKaB, aBTOP BUAINSE 3aca-
U1, NpUTaMaHHi NPaKTUYHO BCIM OCHOBHWUM 3aKOHaM 1€MOK-
paTUUHKX KpaiH, a came: 1) yHiBepcanbHiCTb Cy40BOro 3a-
XWUCTY (BiNIbHWM JOCTYN A0 NPaBOCYAAs); 2) HE3aNeXHICTb

Q4

IHBecTnuli: noaksTka ta gocsig e 172071




MEXAHI3MWU OEP>XABHOIO YINPABJIIHHA

cyfoBoi Bnagu (cyay, cyaais); 3) HasBHICTb KOHCTUTYLIMHOT
3aB0OPOHH Ha CTBOPEHHS Ha3BHUYalHUX (0COBAMBHMX) CyaiB;
4) yyacTb Hapogy B 3A4iMCHeHHI npaBocynns; 5) TpaHcna-
peHTHIiCcTb (Ny6AiyHiCTb, FnacHicTb) cyLoBoI AisnbHOCTI; 6)
3LIMCHEHHSA NPABOCYALA NIULLE HANIEXKHWUM (3aKOHHWUM, Op-
OUHAPHWM) CYLIOM | HANEXHUMU CYAAAMU; T) YCHICTb | Bes-
nocepeHicTb CyLOBOro npotecy; 8) 3aiNcHeHHs npaBocy -
IS Y PO3YyMHi CTPOoKH; 9) MoTHBaLis CyLOBOI Aisf/IbHOCTI.
HaBepeHi npuHUMNK BYeHa KNacUIKye Ha IHCTUTYLiIMHI ¢
OuvHaMmiyHi. [lo neploi rpynu Hanexkatb yHiBepcasbHICTb
CYy[LOBOrO 3aXMCTY (BiIbHWM JOCTYN [0 NpaBoCyAAs), He3a-
NEXHICTb cyay, 3a00poHa CTBOPEHHSA HaA3BUYaNHUX CY B,
aTaKoXK NEeBHOIO MipOIO y4acTb Hapoay Y 3[iMCHEHHI NpaBo-
cynns. Bci iHWi npuHUuMnK xapakTepusyoTb npouec
3[iMCHeHHs Cya0BOT BNaaH i TOMy MOXYTb 6YTH Ha3BaHi Au-
HamiuHuMMK abo npouecyanbHuMu [11, c. 25—39].

O.M. Tonouko BU3HAYa€E NPUHLMMNKU CYLOBOI BlagH SK
NPaBOBi MOJIOXKEHHS 3ara/ibHOro xapakTepy. ABTOp BULINSE
TaKi 03HaKW NPUHUMIIB: NO-NepLue, BOHW MatoTb ByTH HOpMa-
THBHO 3aKpinsieHi y KoHctutyuii Ykpaitu abo 3akoHo4aBCTBI
NPO CYL,0YCTPiH U4 CYAOUMHCTBO; NO-ApYre, NPUHLMMU pery-
JIOIOTb HaMBINbLL BRXK/MBI NPABOBIAHOCHHM, LLLO CK/IaAatoTb-
ca B NpoLeci opraHisauii M gisnbHOCTI cyaoBoi BAagu; no-
TpeTe, 06CNYroBYIOTb 3MICT IHLLIMX HOPM 3aKOHOAABCTBA, AKI
NOBUHHI BUCTYNAaTH IOPUAWUHUMH FrapaHTisiMK, 3abesneuysa-
T LitO IOPULMUYHUX MEXaHi3MiB peanisaLii NpUHLMNIB cyno-
Boi Bnagu [12, c. 137— 138]. MorkHa 3a3HauMTH, LLLO NPUHLK-
MU Cy10BOI BNafIM BUCTYNAIOTb AK HAMBINbLLI 3arabHi nonith-
KO-NpaBOBi BUMOT M, LLO Bi0OparkatoTb 3MIiCT AaHOTO ABHLLA
i BUXOLATb Bif, coLianbHOro HOCIS AepXaBHOI BNagu — Ha-
pOoAy; BOHU BitobparkatloTb NPUPOAY CyLOBOI BAAM.

Hemae nuwe opranisauiitmx abo nuwe npouecyanib-
HWUX NPUHLMNIB, OCKi/IbKH iX NOAIN Ma€E CYyTO hopManbHUM
XapakKTep, LLLO YacTo TOW YU iHLIWK NMPUHLMN BUCTYMAE i K
CYLOYCTPIiMHUH, | IK CYA0UUHHMM ofHoYacHo. CBoro camo-
CTIMHOrO 3HaueHHs opraHisauiliHi NnpUHLMNKM HabysaloTb
JIMLE y TOMY pasi, AKLLO WAETbCS NPO NpaBuia popMyBaH-
HSl CYZLOBOi CUCTEMM.

MpuHUMN B3aemogaii Braan 6ys BUpoBEHHi CBITOBOO
CNiNIbHOTOIO B XOfli PO3BUTKY AAEMOKPATHUYHKX AepXKaB. A oc-
KifIbKW ICHYIOTb TPU OCHOBHI (PYHKLii fep>KaBHOi BNagu —
3aKOHOaBYa, BUKOHABYA | CYI0Ba, — TO KOYKHA 3 LiUX CPYHKLLH
NOBWHHA Peai3oByBaTHCS BiMOBIGHWMU OpraHaMu fepyKas-
Hoi Bnagy. lNoeaHaHHA 3aKOHO4ABUMX, BUKOHABYMX i CY[0-
BMX CPYHKLM y poBOTi 0AHOro opraHy NpU3BOAWTb A0 BESU-
Ye3HOI KOHLLeHTpalLii BNaan B OOHUX pPyKax i CTBOPIOE OCHOBY
[NS1 BCTAHOBJ/IEHHS IMKTATOPCLKOrO MOJITUYHOIO PEXXHMY.
KorkHa 3 uMx Biaf, 3aMMa€e CBOE MICLE B CUCTEMI AepXKaBHOT
BN1IaJM | BUKOHYE Ti/IbKW 1M BNACTHBI 3a8adi Ta pyHKUii. PiBHO-
Bara B/1aJim NigTPUMYETbCS YITKUM PO3MOL,i/IOM MOBHOBaXKEHb
Mi>K 3aKOHOaBUYOIO, BUKOHABYOHO Ta CyJOBOIO.

BMCHOBKMA

OTyke, 4YiTKMW pO3MOQiIN BNAfAHUX MOBHOBAXKEHb MiX
3aKOHO/1aBUOI, BUKOHABUOIO Ta CYJOBOIO BIAA0K0 € HEOD-
xigHuM. CynoBa Bfiaga sik HOCiM 3aKOHHOCTI Ta npaeono-
PALKY, 3aXMCHUK Npas i cBOOOS rpoMafisiH, iHCTPYMEHT
NPUMYCOBOIro AOTPUMAHHS 3aKOHIB Yy Aep’KaBi € HaMBaXK-
NuBiLLOLO iT cKNafoBoto. B ToM »e uac HasiBHICTb TaKoi rinKu
BN, 3a BU3HAYEHHSIMU HAyKOBL,iB, € 03HAKO AEMOKpa-
TUYHOI fiep>aBH, B AKiM [OTPUMAHHS 3aKOHOAABCTBA Ta
npae rpoMagsH — NPiOpPUTET AEPXKABHOT NONITUKH.

Ha cborogni cynosa cuctema YkpaiHu nepebysac B npo-
Leci pechopMyBaHHs, IKe XapaKTEPH3YETbCA HU3bKOIO NPOo-
6nem. I uiTke BU3HaUEHHS Ta BUILLEHHS € HAra/IbHOIO BUMO-
oK ChboroieHHs fepyasHocTi Ykpainu. Mocrae HeobxigHICTb
PO3PO6KM NPaKTUUHUX pEKOMEHaLLIM, SKi 4O3BONMAM 6 yaoc-
KOHaJIUTU LisSiNIbHICTb OpraHiB cyfly, 34iMCHEHHS NpaBoCcy s,
ajanTauii 3aKOHOABCTBa 0 EBPOMNENCbKUX CTaHaapTiB. Lium
BU3HAUAETbCA aKTyasIbHICTb AaHOr0 AOC/IAYKEHHS W40 CTa-
HOBJIEHHA Ta 0COBMBOCTEN (PYHKLIIOHYBaHHS CYA0BOI BAaaM
B YKpaiHi Ik 03HaKU NPaBOBOI Ta IEMOKPATUUHOI e P>KaBM.
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