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Formulation of the problem. The Red Cross and Red Crescent are the sym-
bols recognized and protected by international humanitarian law. The adoption of
domestic measures to ensure their respect is a fundamental step in maintaining the
impartiality associated with the providing of humanitarian assistance.
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Consequently, the care and protection of those receiving aid is enhanced. The
failure of a State to take the appropriate measures can lead to the misuse of the
emblems and lessen the respect and confidence which they enjoy. In addition, the
failure to suppress abuse during times of peace will contribute to abuse during
armed conflict. This will erode the protective value of the emblems, endanger the
lives of those legitimately entitled to employ them, and interfere with the care and
protection of civilians and combatants alike [1].

The aim of the article is investigate conformity criminal legislation of
Ukraine with rules of international humanitarian law with regard to the illegal use
of symbols of Red Cross, Red Crescent, Red Crystal and abuse of them.

The main results of the study. The International Red Cross and Red
Crescent Movement consist of several components: the International Committee of
the Red Cross, the International Federation of Red Cross and Red Crescent
Societies, and National Red Cross and Red Crescent Societies. Each component is
guided by the same seven Fundamental Principles: humanity, impartiality, neutral-
ity, independence, voluntary service, unity and universality [2].

The Red Cross and the Geneva Conventions were born when Henry Dunant
witnessed the devastating consequences of war at a battlefield in Italy. In the after-
math of that battle, Dunant argued successfully for the creation of a civilian relief
corps to respond to human suffering during conflict, and for rules to set limits on
how war is waged. Inspired in part by her work in the Civil War, Clara Barton
would later found the American Red Cross and also advocate for the U.S. ratifica-
tion of the first Geneva Convention [3].

The first Geneva Convention in 1864 was a response to his call to action.
This international treaty included provisions for the care of the wounded and sick
on the battlefield by medical relief workers who would be identified and protected
by the symbol of a red cross on a white background. The symbol, the reverse of the
Swiss flag, honors the Swiss origin of this initiative. In addition to the red cross
emblem, the red crescent and red lion and sun were recognized by nations in 1929
as alternate emblems, although the red lion and sun is no longer in use [4].

In December 2005, governments adopted a Third Additional Protocol, cre-
ating an optional emblem, known as the Red Crystal, which is equal in status to the
Red Cross and Red Crescent emblems. The Conventions and Protocols specifically
name the ICRC and national societies as impartial humanitarian organizations with
the right to carry out relief activities for victims of armed conflicts. The nations that
have universally adopted the Geneva Conventions recognize the right of the ICRC
to intervene on behalf of wounded, sick, and shipwrecked combatants; prisoners of
war; and civilians in conflict areas [5].

The Red Cross or Red Crescent emblem can be used by those who belong to
the Red Cross and Red Crescent Movement and the Army Medical Services of the
country. They are involved in humanitarian work mainly in times of armed conflicts
and natural disasters. At present, the International Red Cross and Red Crescent
Movement use the Red Cross, the Red Crescent and the Red Crystal as emblems.
The Geneva Conventions define the use of these protective symbols in times of war.
When the first Convention was adopted in 1864, it was clear that a symbol would
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be needed to provide safety to the Red Cross workers when they are working in the
field and also to give protection to Red Cross establishments, equipments and relief
supplies. The symbols protect individuals who do not take part in hostilities such as
civilians, the wounded and sick, and objects such as hospitals or vehicles in war
zones [6].

The Geneva Conventions and their Additional Protocols further regulate
the general use of all distinctive or protective emblems and signs recognized and
protected by the Conventions. In particular, they clearly specify when it is forbid-
den to use them:

It is prohibited to feign intent to negotiate under a flag of truce or of
surrender (API Art. 37). Customary international humanitarian law recalls that in
situation of international and non-international armed conflicts, it is prohibited to
use unduly the white flag (Rule 58 of ICRC customary THL study published in
2005).

It is prohibited to make improper use of the distinctive emblem of the Red
Cross, Red Crescent, Red Lion and Sun, or any other emblems, signs, or signals
provided for by the Conventions or by Additional Protocol T (API Art. 38 and
Rule 59).

It is also prohibited to misuse deliberately other internationally recognized
protective emblems, signs, or signals in an armed conflict, including the flag of truce
and the protective emblem of cultural property (API Art. 38 and Rule 59).

It is prohibited to make use of the distinctive emblem of the United Nations,
except as authorized by that organization (APT Art. 38 and Rule 60).

It is prohibited, in an armed conflict, to use the flags or military emblems,
insignia, or uniforms of neutral or other States not party to the conflict (APT Art.
39 and Rule 63).

It is prohibited to make use of the flags or military emblems, insignia, or
uniforms of adverse parties, whether during attacks or in order to shield, favor,
protect, or impede military operations (API Art. 39 and Rule 62).

It is prohibited to direct attacks against medical and religious personnel and
objects displaying the distinctive emblems of the Geneva Conventions in conformity
with international law (Rule 30 of the customary THL study) [7].

In times of armed conflict emblems can use by the National Societies, the
International Federation, the ICRC. In times of peace emblems can use by the
bodies, persons and objects connected with one of the components of the Movement
: the National Societies, the ICRC, the International Federation; ambulances and
first-aid stations exclusively assigned to pro- viding free treatment to the wounded
and sick, as an exceptional measure, in conformity with national legislation and
with the express authorization of the National Society In compliance with domestic
legislation, National Societies may use one of these emblems, both on national and
foreign territory. A National Society that uses the Red Cross or Red Crescent
emblem as its sign of identification, may, for indicative purposes, temporarily use
the red crystal in exceptional circumstances and to facilitate its work, both on
national and foreign territory [8].
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International Humanitarian Law (THL) establishes which persons and
institutions are entitled to use the red cross and red crescent emblems, under what
conditions they may do so, and the measures that may be taken to punish any
emblem misuse. The national implementation of IHL treaties is the responsibility
of States, who then become responsible for ensuring respect for the emblems.
Australian Red Cross has been granted permission by the Minister of Defence to
use the emblem to identify people, programs and objects connected with its
humanitarian activities. It also assists the government to ensure the emblem is not
misused within Australia. In January 2007, a third Additional Protocol to the
Geneva Conventions entered into force. This completed the process of establishing
an additional emblem for use by Governments and the International Red Cross and
Red Crescent Movement. The coming into force of the Protocol — and with it the
additional emblem of the red crystal — is warmly welcomed by Australian Red
Cross [9].

In many parts of the Philippines, use of the Red Cross sign is widespread
even to the point that it is displayed in many labels of commercial products.
Unknown to many, the use of Red Cross emblem as labels in commercial products
and establishments, such as those in alcohol bottles, band aids and medical gauges
and even in pharmacy signage, is now declared a criminal act under Republic Act
No. 10072 otherwise known as the Charter of the Philippine Red Cross.

The law recognizes that the use of the Red Cross symbol is a protection for
Red Cross workers, AFP medical personnel /units, transport and hospitals in time
of armed conflict. The Red Cross symbol is also identification for the members,
objects and vehicles connected to the Red Cross [10].

International Criminal Court highlights such elements of war crime of
improper use of the distinctive emblems of the Geneva Conventions: 1. The
perpetrator used the distinctive emblems of the Geneva Conventions; 2. The
perpetrator made such use for combatant purposes in a manner prohibited under
the international law of armed conflict; 3. The perpetrator knew or should have
known of the prohibited nature of such use; 4. The conduct resulted in death or
serious personal injury; 5. The perpetrator knew that the conduct could result in
death or serious personal injury; 6. The conduct took place in the context of and was
associated with an international armed conflict; 7. The perpetrator was aware of
factual circumstances that established the existence of an armed conflict [11].

In 1999, the Verkhovna Rada of Ukraine adopted the Law of Ukraine on
Emblems that adequately refers to the Red Cross and Red Crescent. On 22 October
2009, Ukraine ratified Additional Protocol III. On the same day, the Verkhovna
Rada adopted the Law of Ukraine on the Amendments to Certain Legislative Acts
of Ukraine that amended both Articles 435 and 445 of the Criminal Code of
Ukraine. It also amended the Law of Ukraine on Emblems to include the Red
Crystal in the list of the protected emblems [12, p. 170].

Report of Global Rights Compliance LLP highlights that the Government of
Ukraine is required to prohibit the improper use of the distinctive emblem of the
Red Cross, Red Crescent or of other emblems, signs or signals provided for in the
Conventions and Additional Protocols. It is also prohibited to deliberately misuse
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other internationally recognized protective emblems, signs or signals in an armed
conflict, including the flag of truce and the protective emblem of cultural property.
Ukraine is also under the obligation to adopt provisions prohibiting the use of the
distinctive emblem of the United Nations, except as authorized to do so by the UN
itself. Additional Protocol I also prohibits the perfidious use of the distinctive
emblem of the Red Cross, Red Crescent or of other protective signs and lists such
conduct as a grave breach of the Geneva Conventions and Additional Protocol 1.
Such conduct should therefore be criminalized [12, p. 171].

V.0. Popovichuk noted that the prohibition contained in the Article. 445 of
the Criminal Code of Ukraine, expressed in two forms, as in the disposition of this
article in the first place, are not described in full, and are meant exclusion actions
under other articles of the Criminal Code of Ukraine. Moreover, the content of the
act is not fully revealed, but there is a clear structure “illegal use”, which means
violation of the use of the symbols of the Red Cross, Red Crescent, and Red Crystal,
which in turn is determined by the applicable law. The author comes to a natural
conclusion that in the case of Art. 445 of the Criminal Code omissions subject itself
is excluded, as the “unlawful use of symbols” excludes the possibility of its content
“neglect”, but rather contains a “fulfillment of their bad faith” as a result of active
measures is a violation of the legal regime of the use of symbolism [13, p. 297].

Positive for the development of the criminal legislation of Ukraine may be
the experience of countries such as: Belarus, Estonia because their criminal laws
establish responsibility for illegal use of emblems which protected by international
treaties, but in the Criminal Code of Ukraine provided responsibility only for illegal
use of Red Cross symbols, the Red Crescent and Red Crystal, and abuse (article 435
and 445 of the Criminal Code, contained in two different sections) [14, p. 13].

One of prohibited methods of warfare is an illegal use of the Red Cross
emblem, the Red Crescent, Red Crystal, as required by the Geneva Convention
relative to the Protection of Victims of the war in 1949. Responsibility for these
acts in the Criminal Code of Ukraine provides for two articles — 435 and 445
contained in the different sections of the Code. V.P. Popovich notes that analysis of
the content of those articles leads to the conclusion that a military offense provided
for Article 435, which the legislator has put in XIX section of the Criminal Code,
“Crimes against the established order of military service (war crimes).” Meanwhile,
article 445 of the Criminal Code can be interpreted as one that establishes liability
for the use of the emblems of the Red Cross, Red Crescent and Red Crystal as a
trademark is not a crime against peace, human security and the international legal
order [14, p. 15].

V.M.Popovichuk proposes to establish criminal liability for the illegal use of
international protective emblems and signs, as well as abuse of them in a single
article 445. In turn, Article 435 should be deleted [15].

Summary. Thus, there is no doubt about the fact that the development of
international humanitarian law, exercised their influence on the development of
criminal law of Ukraine regarding the establishment of responsibility for serious
violations of international humanitarian law. It is necessary to study and borrow
positive experience of foreign countries. It is expedient to study criminal laws of
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Belarus and Estonia which establish responsibility for illegal use of trademarks,
protected by international treaties.

To a large extent the gaps of the criminal legislation of Ukraine and some
foreign countries caused by that the terminology of international legal acts in the
sphere of international humanitarian law is quite complex and requires a uniform
interpretation.

In this regard, it is important to analyze works of foreign scientists and
practitioners, including projects. For example, UK Government as part of the
project “International Criminal Court and International Humanitarian Law
Reform” implemented by Global Rights Compliance LLP funded Report which
called “The Domestic Implementation of International Humanitarian Law in
Ukraine”.

In this report concluded that concerning the serious violation of THL, the
Criminal Code does not expressly refer to the perfidious use of the emblems. Article
445 which criminalizes the illegal use of the emblems may be broad enough to cover
such conduct. This is particularly the case with regards to military actors. The
Military Manual offers a degree of clarity to allow Article 445 to be employed to
prosecute the perfidious use of the emblems: paragraph 1.8.7 contains a list of
serious violations of IHL that attract criminal sanctions and lists the “perfidious use
of distinctive emblems (insignia or signals) of persons and objects protected by the
laws of war”.
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Kapnenko M.I., CososiioBa A.B. BiZinoBi/iHiCTh KPUMiIHAJIBHOTO 3aKOHOIABCTBA
YkpaiHu HOpMaM Mi>KHAPOHOTO I'yMaHITapHOTO NpaBa B YAaCTHHI HE3aKOHHOTO BHKO-
pucranns em6iem Yepsonoro Xpecra, Yepronoro IliBmicsig, Yepsonoro Kpucraina i
3JIOBKUBAaHHS HUMH

Y cmammi docridceno npobaemy imniemenmauii Hopm MiNCHAPOOH020 2ymMarimap-
1020 NPaAsa 6 Kpuminaivie 3axkonooascmeo Ykpainu. OOrpynmosano 6nius mMisncnapoonozo
2YMANTMAaPLoz0 NPasa Ha Po3CUMOK KPUMIHAILHOZ0 3aKonodascmea Ykpainu 6 uacmuii
He3axonnozo suxopucmanns emonrem Yepeonozo Xpecma, Yepsonozo Iiemicsuys, Yepsornozo
Kpucmana ma snoexcueanms numu. Ilpoananizosamno noroxcenns: Kpuminanwiozo xodexcy
Yipainu na eionogionicmo misxcnapoono-npasosum doxymenmam y chepi MincHapooHozo
2YMAHIMapH0z0 NPasd, a MaxKoHc 3az2ailbHOBUSHAHUM NPUHUUNAM T HOPMAM MINCHAPOOH020
2YManimapHozo npasa.

Kmouo6i crosa: kpuminanvie 3axonoo0ascmeo Ykpainu, miscnapoone zymanimapme
npaso, iMniemMenmayis, NOPIGHANGHUL AHANI3, 3N0UUH.

Kapnenko M.U., ConosbeBa A.b. CooTBeTCTBHE YTrOJOBHOTO 3aKOHO/ATEJNb-
cTBa YKpauHbI HOPMaM MEKIYHAPOJAHOTO FYMAaHUTAPHOTO MPaBa B YaCTH HE3AKOHHOTO
ucnoab3osanus amo6aem Kpacuoro Kpecra, Kpacuoro Iloaymecsama, Kpacuoro
Kpucramna u 310ynorpedienne uMu

B cmamuve uccredosana npobiema umMniemenmayuy Hopm Meicoynapoonozo yma-
HUMAPHO20 NPAasa 6 YzoaoeHoe 3axonooamenvbcmao Ykpaunvl. O60CHOBANHO 6AUSHUE MeEKHC-
OYHapoooz0 2yManumapiozo NPasa Ha Passumue Yzoi061H020 3aKoHO0AMeIbCMea Ykpauiol
8 uacmu He3aKonHozo Ucnoav3osanus smoiem Kpacrnozo Kpecma, Kpacnozo Honymecsuya,
Kpacnozo Kpucmania u snoynompebnenue umu. [Ipoananusuposano nonoicenust Y201061020
Kodexca Ykpaunvl na coomeemcmeue MencoyHapooHo-npasosoim 0oKymenmam 6 cepe
MEHCOYHAPOOH020 2YMAHUMAPHOZ0 NPABA, A MAKHCE OOUENPUSHAHHOIM NPUHUUNAM U HOP-
MaAM MEHCOYHAPOOHOZ0 ZYMAHUMAPHOZO NPABA.

Kantouesvie cosa: yzonosnoe sakonodamenncmeo Ykpauvl, Mearcoynapoonoe zyma-
HUMAapHoe NPaso, UMNIEMEeHMAUsl, CDABHUMELLHOLI AHAU3, NPECMYNICHUE.
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Karpenko M., Soloviova A. Conformity criminal legislation of ukraine with
rules of international humanitarian law with regard to the illegal use of symbols of Red
Cross, Red Crescent, Red Crystal and abuse of them

The paper studies the problem of the implementation of international humanitarian
law in criminal legislation of Ukraine. In the article substantiated the influence of
international humanitarian law on the development of the criminal legislation of Ukraine
with regard to the illegal use of the emblems of the Red Cross, Red Crescent, Red Crystal and
abuse of them. Having analyzed the provisions of the Criminal Code of Ukraine for
compliance with international legal instruments in the sphere of international humanitarian
law, as well as generally recognized principles and norms of international humanitarian law.

Keywords: Criminal legislation of Ukraine; International humanitarian law;
Implementation; Comparative analysis; Crime
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