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CratTa npucesayeHa knacudikauii AedekTiB KpyMiHanbHOro npoLecyanbHOro 3aKkoHOA4aBCTBa SiK OCHOBM ANS iX CTPYK-
TYPYBaHHS B HOPMaTMBHIl pernameHTauii KpumiHanbHMX npouecyanbHUX NPaBoBiAHOCKH. BigsHavaeTbes, Wo BaXMBICTb
Takol knacudikauii nonsrae y BUsiBNeHHi 0cobnmBocTen NpaBoBOi NpUpOaW IPUONYHMX AeEKTIB, BUSHAYEHHI CTYMNeHs iX
NOLUMPEHOCTI, @ TaKOX Y popMyBaHHi YHichikoBaHOro nigxoay Loao nogonaHHs NpaBoBuX AedeKTIB.

KniouyoBi cnoBa: gedekTn KpMMiHanmbHOro npoLecyanbHOro 3akOHOAABCTBa, MporasvHW 3aKOHO4ABCTBA, KOMisii
3aKOHOJaBCTBA, HOPMATKBHICTb, J1OTiYHI CynepeYHOCTi, NpaBoBa BU3HAYEHICTb.

Cratbsa nocedLieHa KJ'IaCCI/I(pVIKaLl,I/II/I J:l,e(*)eKTOB YronoBHOro npoueccyanbHOro 3akoHoaartesibCTBa Kak OCHOBbI ANA
UX CTPYKTYPUPOBaHUS B HOPMAaTMBHOW perfaMeHTaumn YrofnoBHbIX NPOLeccyanbHbiX NpaBoOTHoLWeEHUA. OTMevaeTcs,
YTO ponb TakoW Knaccudukaumm CoCToOUT B onpeaeneHnm ocobeHHoCTel NpaBoBOM NPUPOab! PUANYECKUX OedeKToB,
CTENeHN UX pacnpocTpaHeHHOCTU, a TaKkke B (POPMUPOBaHUN YHUDULMPOBAHHOTO MOAX0Aa K MPEOdONEHNI0 NPaBOBbIX

aedeKTos.

KnioueBble cnoBa: gedexThbl YrofioBHOro npoteccyanbHOro 3akoHogaTenbCTBa, I'Ip06€J'Ibl 3aKoHodaTenbCTBa,
3aKoHo4aTernbHble KONnm3nn, HOpMaTuBHOCTb, JTOrMYeCcKne nNpoTnBopeYdund, npaBoBasd onpenerieHHOCTb.

The article deals with the classification of defects of the criminal procedure law as the basis for their structuring in the
normative regulation of criminal legal proceedings. It is noted that the role of this classification is to determine the char-
acteristics of the legal nature of the legal defects, the degree of their prevalence, as well as in the formation of a unified

approach to overcome the legal defects.
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Pi3HOIUTaHOBICTB, BapiaTWBHICTH 1 OaraTOMaHITTS
nedeKTiB y cepi HOpMATUBHOTO PETYITFOBAHHS CyCITifTh-
HUX BIJTHOCHH BXe came 1o co0i € I0BOJII BATOMUM TPH-
BOJIOM JUIsl MTPABHUKIB-HAYKOBIIIB CIIPSIMYBAaTH 3yCHIUISA
Ha ix kiacudikamio. Baromicth Takoro 3aBiaHHS, Ha
HAIll TIONISA, y TEpIIy Yepry IOJrae€ B MOXKIUBOCTI
3aB/ISIKH TPYITYBaHHIO PO3PI3HEHUX HOPMATHBHO-TIPABO-
BHUX HEJOJIKIB JOCSITTH TaKUX IIJICH: a) BUSIBUTH OCO-
OJIMBOCTI TIPABOBOI MPUPOM FOPUAMYHKX Je(PEKTiB, IO
HaJIeXkKaTh JIO PI3HUX TPYI; 0) BUBHAYUTH CTYIITh MOIIH-
PEHOCTI THX UM IHIIUX OE(EKTIB Yy MEKaX CHCTEMH,
migcucTeMu abo ranysi mpasa; B) cpopMyBaTu yHidiko-
BaHi MiIXoaAu y 60poTh0i 3 MpaBOBUMH AedeKTaMu, sKi
6 MomIn CIIy>KUTH 0a3010 MPH BUPIIICHHI MUTAHHS NP0
YCYHEHHS a00 MOJI0aHHs 3aKOHO/IaBYOT0 HEAOJIKY, 110
BXOWTH JIO BIAMOBITHOT TPYIIH.

3a3HaunMo, IO B IOPUANIHIN JIITepaTypi, IPUCBIIC-
HI{ SKOCTI 3aKOHY, MOJKHA 3yCTPITH HAHPiI3HOMAHITHIIII
KIacudikarii IpUIUIHAX Te()EKTIB 3aJIeKHO BiJl CIie-
nu(IKA IOPUIUIHOT HayKH a00 Tajy3i IpaBa, Hapsamy
JOCITIIHAIIBKOTO TIONIYKY aBTOpa, IO3WIIH HayKOBOI
[IKOJIM, TPEJACTABHUKOM $IKOI € JIOCHITHHK, Ta THIIUX
YMHHUKIB. BogHOYac, Ha HamIe nepekoHaHHs, KiIacudi-
Kallis K Pi3HOBUJ METOJO0JOT1YHOTO 1HCTPYMEHTapilo,
110 3aCTOCOBY€ETHCSI B HAyKOBOMY IOILIYKY, HE Ma€ OyTH
BUIAIKOBOIO, & TOBHHHA 33JJ0BOJBHSATH TAKAM BUMOTaM:
a) OXOIUTIOBATH BCKO MHOXKHHY 00’ €KTIB, 110 PO3MOILIS-
FOThCSL HAa TPYIH; 0) MICTUTH YITKI KPUTEPIl pO3MEKY-

BaHHS TPyI (TOOTO €JIeMEHTH OfHI€T TPy, TpUHANMHI
B MEXax PO3IMOIUTY 3a OJHIEI0 KiIacu(iKaIiiHO0 ITij-
CTaBOIO, HE TIOBMHHI BXOAUTH JI0 iHIIOI IpymH); B) OyTH
BUITPABAHOIO 3 MO3HULIIT JOKTPUHU MpaBa Ta/abo mpak-
TUKO-IIPUKJIATHUX ACIICKTIB HOPMATHUBHOI periiaMeHTa-
1ii CyCHUIBHUX BiJTHOCHH.

Toxx y Mexax wi€l CTaTTi, 3BayKaroyyl Ha BUIICHABE-
JICHI BUMOTH JI0 KJIacudikaIii 00’ €KTiB, MU IIPOBEIEMO
OTVISIIT HU3KU HAyKOBHX TIO3UIIIH (SIKi MOYKYTh BUKITHKATH
1HTEepeC, BPaxoByIOUH crieiudiky nedekTiB KpuMiHaIb-
HOTO IMPOIECYATBHOTO 3aKOHOIABCTBA); 0 MOKIIUBOCTI
BI3bMEMO 32 OCHOBY OKpeMi HayKOBi pO3pOOICHHS 3
METOIO iX MOANBIIION0 PO3BUTKY B MEXKaX JI0CIIiDKESHHS
Je(eKTiB KPUMIHAIBHOTO MPOLECYaTbHOTO 3aKOHO/aB-
CTBa, a TAKOXK HABEIEMO OOTPYHTYBaHHS HEMOKJIUBOCTI
BUKOPHUCTaHHS HAMH TUX YH IHIIMX KIacU]ikamii-
HUX TIAXOMIB; cHOPMYITIOEMO MiAXiJ 10 Kiacubikarii
JIeeKTIB KPUMIHAIBHOTO MPOIECyaTbHOTO 3aKOHOAB-
CTBa, KWW 3MOXKE IMOCIYKHTH OCHOBOIO IS CTPYK-
TYypyBaHHS BIJOKPEMIICHUX HAMpsMIB JOCIiKSHHS
nedeKTiB y HOpMAaTUBHIN periaMeHTallii KpuMiHaIbHUX
NPOIECYaTbHUX IPABOBIIHOCHH.

Bigpasy Bim3HauMMoO, 1O JOBOJI CKJIQJHO HAJaTH
KazyiCTUYHMIA MepeiK yCiX THX HeOMIKiB, sIKi MOXKE Mic-
THUTU YHHHE 3aKOHOJABCTBO B LIOMY Ta KPUMiHAJIBHE
MpoLeCyaJbHe 3aKOHOHABCTBO 30KpeMa. OKpiM CBOTO
POy XpecToMaTiHHUX JIe(heKTIB, IK-TO 3aKOHOJIABYI MPO-
TaJTUHA, TPABOBI KOMI3ii, Ne(eKTH TEPMIHOJOTII, Tpa-
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BOBA HEBU3HAYCHICTh Ta iH., ICHYIOTh ¥ iHIII, MOKIHNBO
MEHIII TOIIUPEHi, ale BiJl TOr0 He MEHII HeOe3neyHi
JUIsl €(PEeKTHBHOTO PETYIIOBAHHS CYCHITbHHX BIIHOCHH
BaJld HOPMAaTUBHOI periiaMeHTAllii: 3aiiBe IyOIIOBaHHS,
HepalioHaJlbHEe PO3MIILEHHSA IOPUIUYHUX HOPM Yy CHC-
TeMi JDKepen KPUMIHAIBHOTO IIPOIECYabHOTO IpaBa
a00 B MeXaX CTPYKTYpU OTHOTO 3 JDKEepew; iCHyBaHHS
B 3aKOHI «MEpPTBUX» HOPM; IOMIUIKH Y BCTaHOBJICHHI
CTPYKTYPHHUX 3B’S3KIB 13 BUKOPUCTAHHSIM OJIAHKETHHX 1
BIZICHIIBHUX HOPM; Je(DEeKTH TIOHATTEBO-KATETOPiaIbHOTO
armapary; HEBiAMOBIAHICT Mi) MOBHOIO KOHCTPYKIL€IO
Ta 3MICTOBHM HAIOBHEHHSIM, SIKE 3aKOHOJABELb IPArHyB
BiZIoOpa3UTU B 3aKOHi; HaAMIpHA JeTai3allis Ta KOHKpe-
THU3allis; CTUWIICTUYHA HETOCKOHANICTh IOPUIMYHUX KOH-
CTPYKLIH, TEXHIYHI TOMHJIKH Ta 1H.

Po3noxin mepenideHux 1 AESIKMX I1HIIUX Je(eKTiB
3aKOHOIABCTBA JAOCIIIHUKU MPONOHYBAIH 31iHCHIOBATH
3a JJOCUTh PI3HUMH KiTacHu(iKaIliiHUMH TTiCTaBaMu.

Tak, 3alnexHO BiJl BHIy MPaBHJI 1 BUMOT, SIKi OyiH
nopyieni, B.M. bapanos i B.M. Cupux npononysanu
BCl 3aKOHOAABYI JE(EKTHU PO3MOAUIATH HA TPU ONOKH:
IOPUJNYHI, JIOTi4HI Ta TpaMaruuHi. [lo IOpUANYHUX
MIOMHJIOK aBTOPHU BiITHOCHIIM IMOMWJIKHA B TMPOCKTYBaHHI
MEXaHi3MiB IPABOBOTO PEryJIIOBAHHS, POTAJIHHU, HAJl-
MipHY HOPMaTHBHICTh, MOPYIICHHS CTHJIIO, KOTi3ii MiX
OKpEeMHUMH HOPMAaTUBHUMH akTamu. JlorigauMu nedek-
TaMH BKa3aHi HAYKOBIIl HA3UBAJIM JIOT1UHI CYTIePEYHOCTI,
BHUKOPHCTAHHS MOHATH HE 3T1HO 3 IXHIM 3araibHONPUii-
HSATUM 3HAUSHHSIM, MOPYIICHHS CYMIpPHOCTI BH3HA4YCHb
MOHSATh, TABTOJIOTi0, BH3HAYCHHS HEBIJIOMOTO 4Yepes
HeBigome. [lo TpamMaTM4YHHUX TOMMJIOK IPOIOHYBa-
JIOCh 3apaxOBYBaTH YTBOPEHHS HOBUX CIIB LUIIXOM
JoAaBaHHs mpedikca «He» 10 IMEHHHKIB, 3 AKUMHU Iei
npedikc, SK MPaBWIO, HE BUKOPUCTOBYETHCS; YTBO-
peHHst ppa3 31 CIiB, SKi HE Y3TOKYHOTBCS 32 3MICTOM
a00 TpaMaTHYHO; BUKOPHCTAHHS TI'paMaTHYHO HEY3To-
JOUKEHUX KOHCTPYKIIiH; NepeBaHTaXeHICTh (pa3 ToIo
[1, c. 389-395].

Besnepeuno, MaeMoO BU3HATH, IO TaKHWH IMiXi]] 3HA-
YHOIO MipoI0 0a3yeTbCsl Ha 3aKOHOMABUMX peanlisix, a
TOMY € IIJIKOM BHIIpaBAaHUM. Pa3om i3 TuM, Ha Haml
MOMIIsiA, aBTOPH wLi€i kimacudikamii He BpaxyBalH, IO
OJIHIEIO 3 TOJIOBHUX BUMOT, IO BUCYBAIOThCS O MpaBa
SIK JI0 CHUCTEMH, € BHYTPIIIHs Y3TO/KCHICTh 1 YiTKa
CTPYKTYPOBAHICTh TIpaBa (ramy3i mpasa). [lpu 1mpomy
CUCTEMHO-CTPYKTYPHI JIe(DeKTH 3aKOHOIABCTBA, Ha
JKaJlb, € JOBOJI MOIIMPCHNUM SIBUILEM, SIKe B HaBEICHIH
KJacugikamii BigoOpa’keHHs He 3HANIIIIO.

JocuTh 1iKaBUM 1 LIJIKOM BHUIPAaBIAHUM 3 TOTIISTY
MPaKTHUKH  3aKOHOTBOpYOI Ta IpaBopeasizamiiHoi
TISUTBHOCT € MiaXiag Ao kiacudikaiii 3aKOHOIABUMX
nedekris, 3anpornonoBanuii T.0. KoBaneHko B Mexax
JOCIIPKEHHS. HEIOJIIKIB HOPMAaTUBHOI perjlaMeHTaLii
3eMeNTbHIUX BITHOCHH. 30KpeMa, SIK BKa3ye JOCIHITHUII,
CIOPUAMYHI Je(PEKTH IPABOBUX HOPM MOXKYTh OyTH Ki1a-
cU(iKOBaHI 3aJIe)KHO BiJI ClIOCO0IB MiHIMI3aIli IXHLOTO
HETAaTUBHOTO BIUIMBY Ha ¢(pEKTUBHICTH ITPABOBOTO PEry-
JIFOBAHHS CYCHUIBHUX BiTHOCHH. OCOOIMBOCTI IPaBOBOL
MPUPOIN IOPUANIHUX JIE(EKTiB 1 crenudika oKpeMux
Pi3HOBUAIB NE(PEKTIB 3eMETBHO-IIPABOBUX HOPM 3yMOB-
JIIOIOTh 3aCTOCYBaHHS IBOX CIIOCOO1B MiHiIMi3awii necra-

011i3y1040r0 BIUIMBY Ae(EKTiB HOPM HA MEXaHi3M Ipa-
BOBOT'O PETYJIIOBAHHS: YCYHEHHS TakuxX Ae(eKTiB Ta ix
rmojtoJianHs» 2, ¢. 221].

He3spaxkatoun Ha O6e33anepeyHy LiHHICTb TAKOTO Mif-
X0y 3 ODVIALY Ha HOTO MPaKTUKO-NPHKIAIHY OPi€HTO-
BaHICTh, BiH, OJJHAK, TAKOXX HE MO30aBICHUA OKPEMHUX
CynepewnBIX MOMeEHTIB. [lo-miepime, Ha HaII OIS,
YCYHEHHS JIe(eKTy He MOKE PO3DIISJATUCS K «CIOCiO
MiHiMi3amii #oro 1ecTabii3yro90To BIUIUBY», OCKITEKA
SKIIO 3aKOHOAABYMU Ne(EeKT yCyHyTO, TO BiH YyXKe HE
BIUIMBA€ Ha MPABOBITHOCHHM HAaBiTh y MiHIMalIbHOMY
BUMIpi, OCKUIBKHU, MO CYyTi, IPUMHHSAE CBOE ICHYBaHHS
B NpaBoBiil peanbHOCTI. [To-apyre, 4iTKICTh PO3MEXK-
yBaHHs KIacu(iKamiiHUX TPy 32 BKA3aHUMH KPUTEpi-
SIMU € TOBOJII YMOBHOIO, 3BJKAIOYH Ha T€, IO JI0 OTHOTO
it Toro camoro Je(eKTy 3aKOHOJABCTBA MOXKYTH 3aCTO-
COBYBaTHUCS OOM/IBa 3 Ha3BaHUX CIOCOOIB: IMOJOTAHHS
(K BUMYIICHHHA THUMYACOBHU 3aXiJi OIEpPaTUBHOTO
BHpILICHHS CHTYyallii, OCKINbKM HOPMAaTHBHI 3MiHH €
JIOCUTH «HETIOBOPOTKHM) 1 IOBTOTPUBAIIMM IPOLIECOM)
3 TIOJINIBIINM YCYHEHHSIM TaKoTo JAe(eKTy IUITXOM BHe-
CCHHS HEOOX1AHUX HOPMAaTUBHUX KOPEKTUB.

Tako)x IPaKTUYHO OPIEHTOBAHOIO, aJle TAKOLO, 11033~
JHIIa€e MPOCTip, 3 OAHOTO OOKY, ISl HAYKOBOI TUCKYCII,
a 3 IHIIOTO — UTS MOAAJBIIOTO PO3BUTKY W YIOCKOHA-
neHHs, € 3ampornioHoBaHa M.O. JXunbnoBuMm Kiacu-
¢ikariss geekTiB mpaBa 3a YacoM BHUHUKHCHHS Ha
a) pedekTH, Mo BUHHUKAIOTH MiJ Yac yXBaJCHHS HOP-
MaTHUBHO-TIPABOBUX AaKTiB, 1 0) medexTH, Mo BHHUKA-
I0Th Y TIPOLIEC] peatizaliii Ta 3aCTOCYBaHHS HOPM IIpaBa
[5, c. 83]. CnaOkum MicLeM Takoro mifXomay, Ha HaIry
JIYMKY, € TOH (aKT, 10 B KJIACUYHOMY PO3YMiHHI 3aKo0-
HOJaBYl Je(eKTH HE MOXKYTh BUHUKATH B MPOLEC] pea-
Ji3amii Ta 3aCTOCYBaHHS HOPM IIpaBa, a MOXKYTb JIHIIIE
BHSIBIITHCS B MEXax ykazaHHX mporeciB. Toxx BOaua-
€THCS, 110 B IbOMY KITFOYi aBTOP 3MIIIYy€ 3aKOHOTBOPUI
Ta MpaBopeaizaliidHi IMPOIECH, CHPSIMOBAHICTh Ta
3aBAAHHS SIKUX € MIPUHIUIIOBO PI3HUMH. EIMHOIO CUTY-
aIiero, sika, Ha HaIlle MEPEKOHAHHS, MOXCE BUIPABAATH
Takuid KinacudikamiifHuil miaxig (ajge aBTop mpo Ie He
3ayBaxKy€), € CHPUIHATTS KOHLEMII{ MpelneaeHTHOro
mpasa, sika mependadae CTBOPECHHS IOPUIMIHAX HOPM B
IpoIleci MPaB03acTOCYBaHHA. Y MeXax KPUMIHAIBHOTO
MIpOIIeCyaTbHOTO 3aKOHOIABCTBAa YKpAiHM BKa3aHa KOH-
LETIIisl 3HAXOIUTD TPOSIB IIPHHANMHI Y JBOX BHITA/IKAX.

[lo-nepmre, cBOro pomy MpaBOBI HOPMH CTBOPIOE
BepxoBuuii Cyn Ykpainu (nami — BCY)' 3a pe3syinb-
TaTaMU PO3IVIITY KOHKPETHHX KPHMiHAIBHUX IIPOBa-
okeHb. Tak, BigmosigHo 10 4. 1 cr. 458 KIIK BHCHOBOK
BCY mono 3acrocyBaHHsl HOPMU IIpaBa, BUKJIAJIEHUN Yy
HOro MMOCTAHOBI, YXBaJICHIH 3a pe3yabTaTaMu PO3IIITY
CIpaBH 3 MiJICTaB HEOJHAKOBOTO 3aCTOCYBAHHS 3aKOHY
CY/IOM KacaIliiHol 1HCTaHIIii, € 000B’I3KOBUM IS BCiX
Cy0’€KTiB BIIaIHUX MMOBHOBaXKEHb, 5IKi 3aCTOCOBYIOTH Y
CBOT JISUTBHOCTI BIJIMOBIIHY HOPMY IpaBa, 1 JJIs BCiX
CYIIIB 3araJibHO1 FOPUCIHUKIIIT, sIKi 3000B’sI3aH1 IPUBECTH
CBOKO CY/IOBY NPaKTUKy y BIAIMOBIJIHICTH JIO CYIOBOTO
pimenns BCY. [Ipu ipoMy cam 3aKOHOIABEIb, O CYTi,
BKa3ye, 1110 TAKOTO POy CyA0BA MPAKTHKA XOU 1 Ma€ Tpe-
LIEACHTHUM XapakTep, IIPOTe HE MYCHUThb CIIpUMMaTHCS
SIK HETIOXHWTHE Ta Oe3amnessuiiHe JPKepeno Tpasa: Cyja
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Mae MpaBo BiACTYMHUTH BiJ MPaBOBOi MO3MUIIi{, BUKJIa e-
HOi y BucHOBKax BCY, 3 onHOYaCHUM HaBeIEHHSM Bil-
noBigHuX MoTuBiB (4. 1 cT. 458 KIIK). BOauaerncs, 11e
paBuiIo 00yMOBIIEHE THUM (DAKTOM, II0 3aKOHOJABEIIb,
monpu Bcro aBroputetHicTs BCY, 3anmuiuae 3a ocrtal-
HIM MPaBO Ha MOMMUJIKY, & TOMY B I[bOMY acCIeKTi IIiJ-
KOM BUIIPABJaHO TOBOPHUTHU MPO MOXKIIUBICTH iCHYBaHHS
neeKTIB MPEIeICHTHOTO MPaBa, sIKi BHHUKAIOTh CaMe B
poIIeci MpaBO3acTOCYBAHHS.

[To-mpyre, 3HaYHO BarOMININM i CBOTO POAY TaKOXK
IIPELEACHTHUM JKEPEJIOM IIpaBa € NpakTuka €Bponeii-
cpKoro cyay 3 mpas jroauau (nam — €CIUI). Tak, Bia-
nmoBigHO 110 4. 5 cT. 9 KIIK kpuminaneHe npouecyaabHe
3aKOHO/IaBCTBO YKpaiHH 3aCTOCOBYETHCS 3 YPaxXyBaHHIM
npaktuku €CIUIL, a ct. 17 3Y «IIpo BUKOHaHHS pillleHb
Ta 3aCTOCYBaHHS IPAKTHKHA €BPOIEHCHKOTO CYITy 3 IIPaB
MonuHNY [4] mepenbadae, 10 CyId 3aCTOCOBYHOTH Yy
po3nisiai cripaB npaktuky €CIIJT sk mxepeno mpasa.
VY CcBOW uYepry, Npu BCili aBTOPUTETHOCTI BKa3aHOI
€BPOIICHCHKOI 1HCTUTYIII, 3Ba)Kal0UN HA BiJOMY iCTHHY
humanum errare est?, pimmenns €CILT Takox He 3acTpa-
XOBaHi Bi/l pi3HOTO POy HENOMIKIB, SKi LIJTKOM MOXYTh
po3MIIsAaTUCs AK 3aKOHONABUl 1e()eKTH, 10 BUHUKIU B
MpoLeCi peanizallii Ta 3aCTOCYBaHHS HOPM IpaBa.

JloBoii OpUTiHAJIBHUM € MiIXiX JOCTIIHHUKIB, SKi
MIPOTIOHYIOTh 3IMCHIOBATH ITOIT BCiX 3aKOHOAABUUX
nedeKTiB Ha peajbHi Ta ysBHI [5, c. 86; 3, c. 7]. bes-
MEPEYHO, TAKWU TOMIA He MO30aBICHHN pallioHah-
HOTO 3epHa Ta 3HAYHOK Mipor0 0a3yeThCsl HAa HasBHUX
y AIHCHOCTI CUTYAITisIX, ICKPABOIO IEMOHCTPALIIETO STKUX
€ TUCKYCii MPaBHUKIB 13 MUTaHb OIIIHKH TOTO Y 1HIIIOTO
3aKOHOABUOTO TOJIOXKEHHS SIK Ae(eKTy a0o SIK LiTKOM
BUIPABIAHOTO KPOKY. Pa3om i3 1uM, Ha Hall MOV,
TakMi MiaxXigq a0 kiaacupikamii gedekTiB 3aKOHOIaB-
CTBa € JOCHUTH BY3bKOCIICIIiaTi30BAaHUM 1 XapaKTepu3ye
HE CTUIBKH caM Je(eKT, CKIJIbKH OCOOJUBOCTI HOTO
Cy0’€KTUBHOTO CIPUHHSATTA. Y CBOIO Yepry, e mo30as-
JIsi€ MOKJIMBOCTI 3arTHOMTHCS B IOPHINYHY IIPHPOIY
Ne(peKTiB 3aKOHOIABCTBA SIK ITPABOBOTO (heHOMEHY.

HaykoBo npuBa0i1mMBor0 BUAAETHCS LIE OJTHA Ki1acu(i-
Karis i3 3anpononoBanux M.O. XunbnosuM. 30kpema,
aBTOp OOCTOIOE MO Ae(EeKTIB MpaBa Ha TPH TPYIU:
a) CUCTEMHI; 0) JOT1KO-CTPYKTYpHi; B) liHrBicTHYHI. [Ti1
cucmemHumu degpexmamu HAyKOBEIb IPOIIOHYE PO3Y-
MITH Ti HSJOJTIKH 3aKOHO/IaBCTBA, 1[0 BUHUKAIOTH Y pasi
MOPYIICHHS 3B’ 3KIB MK €JIEMEHTAMH CHUCTEMH Taiy3i
MpaBa, MK HOpPMamH IpaBa Ta MPABOBUMH IHCTHTY-
Tamu. ToOTO Ti ccTeMHUMH ieeKTaMu Tany3i pasa,
Ha TYMKY aBTOpa, BAPTO PO3YMITH CYHEPEUHOCTI MiX
HOro eneMeHTaMU, BiJICyTHICTh HEOOX1THUX €IEMEHTIB,
0 3pELITOI0 YCKIIAJHIOE TIpaBopeati3alliifHi mpoIecH.
[Ipu upomy, dopmymnroroun nediHililo 102iKO-CMpPyK-
mypHux Oeghexmie, NOCTITHUK BHU3HAYAE IX SIK MOPY-
[ICHHS, HENOJIKM ITIeBHUX MpPaBWII, 3aKOHOMipHOCTEH
nmoOymoBu cucteMu (KypcuB Hair, — O. JI.) TpyIoBOTO
paBa, 10 MPHU3BOIATH 0 YCKIAJHEHb Y perilaMeHTaIlii
MPAaBOBIJTHOCHH, Ta BITHOCUTH JI0 TAKHX JIC(PEKTIB BHY-

! BbauaeThes, 1110, BPAXOBYIOUH PE3yILTaTH CyL0BOI pehopMH, TaKe IPABO
nepeiine 1o Bennkoi nanaru BCY.

2 JIronuHi BIaCTHBO TIOMUJIATHCS (J1aT. ).

TPILITHI CYNepeYHOCTI HOPM Tay3i npasa. Jlinegicmuyni
Oeghexmu aBTOP PO3MIAAAE SK PE3YNbTAT MOPYIICHHS
MPaBWI MOBU y (DOPMYITIOBAHHSI IMOHATTEBOTO amapary
Ta MpaBOBUX Npunucis [3, c. §9-91].

AHai3 BHUIEHABEIEHOTO0 HAYKOBOTO ITJXOMY IPH
BCi HOro MpHBaOIUBOCTI 3 MODIALY MacmTaOHOCTI
OXOTUICHHSI 00’ €KTIB KJIaCH(IKaIlil BCe K 3aJIMIIAE MPO-
CTIp ISl HAYKOBOI JMCKYCIT Ta MiJIITOBXYE 0 BHCIOB-
JICHHS] HU3KH KPUTHYHHX 3ayBa)KCHb.

[lo-nepme, BOagaeThCs, MO 3aMPONOHOBAHE aBTO-
POM PO3MEKYBAHHSI CUCHEMHUX | 102IKO-CIMPYKIMYPHUX
Je(EeKTiB € 3HAUHOIO MipOIO IITYYHUM, HE 0a3yeThCs HA
00’€eKTUBHIN AIMCHOCTI, a TOMY IPOBECTU YIiTKy MEXY
MDK BKa3aHUMH Tpynamu Je(eKTiB JTOCUTh CKJIaJHO.
Jlo Takoro BHCHOBKY MiJIITOBXYIOTh BHCIIOBJICHI
M.O. XunpnoBHM TNEpeKOHAHHS BiJHOCHO TOTO, IO
«CHUCTeMHI Jie()eKTH BUHHMKAIOTH B pa3i MOPYIICHHS
3B’S3KIB MIDK €JIEMCHTaMH CHUCTEMH Taiy3i Ipaga,
MK HOpPMaMH TIpaBa Ta MPABOBHMHU IHCTHTYTaMW», a
«JIOTIKO-CTPYKTYPHUMH JIe(EKTaMU € BHYTPIIIHI Cy-
HEepPeYHOCTI HOPM Trairys3i ImpaBa», IMpU IIbOMY BH3Ha-
YCHHS Ii€i Tpynu Ie(eKTiB HANAEThCSA Yepe3 BKa3iBKY
HA «TIOPYIICHHS CUCTEMHU raiy3i mpasay.

[lo-npyre, KOPEKTHICTH BUKOPHCTaHHS TEPMiHY
«rinesicmuuni Oepexmuy I TIO3HAYCHHS HEIOMIKIB
(hopMyITIOBaHHS MOHATTEBOTO allapaTy i IMPaBOBUX IIPH-
MMUCIB TAaKOX BHKJIMKAE TICBHI 3ariepeucHHs. 30Kpema,
SKIIO BECTH MOBY TpPO HEMONIKH (DOPMYITFOBaAHHS
MTOHSATTEBOTO alapary, TO OCTaHHI MOXKYTh K MaTH CyTO
JHTBICTUYHY TPHPOAY (HANpHKIAA, HEBHUIIPABIAHE
BHKOPUCTAHHsI iHIIOMOBHOI TepMiHONOTIT®), Tak i OyTn
pe3yIbTaToOM MOPYIIECHHS MpaBuil (HOpManbHOI JIOTIKH
(Hanpuknaja, HeCcyMipHICTH o0csary aediHieHIyMy Ta
nediniercy?) [6].

[epru HiXk BHKIACTH BIACHI BUCHOBKH IOAO MOX-
JMBOCTI BUKOPUCTAHHS B MEKaX IONAIBIINX HAYKOBUX
JOCITIPKEHh OKPEMUX €JIEMEHTIB BUIIIEHABEICHOTO i/l
X0y 10 Kiacudikamii IpuIudHuX JedeKTiB, Bia3Ha-
YUMO, IO CXOKHUM 32 CBOIM CHPSMYBaHHSM € JOBOJI
MOUIMPECHUI HAYKOBUH MiAXid, SKMH IMPOMOHYE ITOLI
ycix aedeKTiB mpaBa Ha J102iKo-cmpykmypri (Heno-
JIiKY, 110 BUHUKAIOTh BHACTIJOK HEJOTPUMAHHS MIPABUI
JIOTiKM B MOOYJOBI MPaBOBOi HOPMU Ta ii 3aKpilyieHHi
B TEKCTi HOPMAaTHBHO-IIPABOBOTO aKTy, a TAaKOXK y pasi
MOPYIIECHHS BUMOT IIOJ0 CTPYKTYPHU IPABOBOi HOPMH) i
mexHiko-topuouyHi (HeIOIIKH He 3MICTY, a HGOpMH MpaBa
BHACIIIOK HEAOTPHUMAHHS BUMOT HOPMOTBOPUOi TeX-
HIKHM TIpW ITOTOBIN MPOEKTIB HOPMATHBHO-ITPABOBUX
akTiB) [2, c. 175, 189; 7; 8]. 3a3naueHuii miaxij, monpu
HOro MOIIMPEHICTh, TAKOX HE TMO30aBICHUI OKpEeMHUX
Baja. 30KpeMa, TEPMiH «TEXHIKO-IOPHIUYHI Je(QEeKTH»
€ TOXiTHUM BIiJl TOHATTS «IOPHIUYHA TEXHIKa», SIKE,

3Tak, 10BOJI CKIIAJHO MOSICHUTH 110Tpedy y BukopucraHHi B Texcri KITK
TepMiHy «in absentiay (YacTHHa 3 aHINIOMOBHOT (hpazu-kiime «to be tried
in absentia») sk CHHOHIMA — MOSICHEHHS TTOHSATTS «IIPOBAKCHHS 3a BiJI-
CYTHOCTI MiZI03PIOBAHOT0 200 0OBHHYBAICHOTOY.

430kpema, Taka moMuiKa Mae micue y m. 22 4. 1 cr. 3 KIIK, ae nousrrst,
SIKe BU3HAYAETBCS («CyJ TEpILOl IHCTaHIIii»), € MUPIINM, HiX HOro BU3Ha-
YeHHsI («paifoHHI, paifoHHHUIT y MICTi, MiCBKHIA Ta MICEKPAHOHHHMIT CyI, SIKUI
Ma€ MPaBO YXBAIUTH BUPOK a0O MOCTAHOBUTH YXBAILy PO 3aKPUTTS KPHMi-
HAJIbHOTO MPOBAKEHHSD), OCKUIBKH CyJT IEPIIOl IHCTAHIIIT, OKPIM Ha3BaHUX
3aKOHOJIABLICM DIllIeHb, TAKOXK HaJIUICHHIT IIpaBOM ITOCTAHOBHTH yXBaITy IIPO
3aCTOCYBaHHsI 10 0COOH NMPUMYCOBHUX 3aX0JIIB MEIMYHOTO XapaKTepy.
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y CBOIO uepry, y (axoBiil JiTepaTypi BU3HAYAETHCS SIK
«cucTeMa MpaBWI 1 NMPHUHOMIB MiJTOTOBKM HAaWOUIBII
JIOCKOHAINX 32 POPMOIO Ta cmpyKnyporo (KypCcHB Halll, —
0. JI.) HopMaTuBHHUX akTiB» [9, c. 12]. Tomy BOayaeThCH,
10 TEPMIHOM «TEXHIKO-IOPUIUYHI Je(EKTH» OXOIUIIO-
FOThCS B3araiii Oy/ib-sKi Je(eKTH MpaBa, y TOMY YHCII i
Ti, SIKI MPUXWIBHUKH BUIICHABEICHOT Kilacu(ikarlii ime-
HYIOTB JIOT1KO-CTPYKTYPHUMH.

BumenaBeneni MipKyBaHHS JIalOTh  MOXKIIMBICTB
B3SITH 32 OCHOBY J[Ba OCTaHHI 3 PO3TIIHYTHX IiIXOJIB
1o knacudikarii 1eeKTiB 3aKOHOIaBCTBA, aJle 33 YMOBH
ix mepedopMaTyBaHHs 3 ypaxXyBaHHSIM BHCIIOBJICHHUX
HaMU 3ayBa)KEeHb, SIKE MOJIATATUME B TAKOMY.

[To-mepire, HEMae CeHCYy MOAUISATH «CHUCTEMHD» Ta
«CTPYKTYpHI» HEIONIKH, OCKUIBKH IOHSATTS CHCTEMa
(cucTema mpaBa) i CTPyKTypa (CTPYKTypa HOPMAaTHBHOTO
BiJIOOpaYKEHHS TTPABOBUX HOPM) HEPO3PUBHO OB’ SI3aHi.
Takuili BUCHOBOK OIHO3HAUYHO BUIUIMBAE 13 3arajbHoO-
MIPHUIHSATOTO B TEOPii IpaBa IMiIX0Ay 0 BU3HAYCHHS CUC-
TEMH TIpaBa SIK 00’€KTHBHO 3YMOBIJICHOI BHYTPIITHBOI
cmpykmypu (kypcus Hami, — O. JI.) mpaBa, sKa cKjaja-
€TbCA 31 B3a€MOIIOB’A3aHUX HOPM, JIOTIYHO PO3MOJIiIe-
HUX TI0 Taly3sX, miarany3sax ta incrutyrax [10, c. 260].
Tox B okpeMy (ajie €AUHY) epyny CUCMEMHO-CIMPYKMYp-
HUX Oeghexmig KPUMIHAIBHOTO TMPOILECYATBHOTO 3aKO-
HOZABCTBA JOIIILHO BUIIISATH HEAOIIKH, TIOB’ sI3aHi 3:

a) BIJICYTHICTIO CTPYKTYPHHX €JIEMCHTIB CHCTCMH
mpaBa, MoTpeda y SKUX € 00 €KTHBHO 3yMOBIICHOIO
(TporajMHu B HOPMAaTHBHOMY PETyIIOBAHHI);

0) HEY3TOIKCHICTIO OKPEMHUX CTPYKTYPHHX CIICMCH-
TiB Ta iX B3a€MHOIO KOH(pOHTaLi€0 (Komi3ii B HOpMa-
TUBHOMY PETYIIOBaHHI);

B) HasBHICTIO B3a€MOAYONIOIOYUX (3alBUX) CTPYyK-
TypHUX €JIEMEHTIB (3aliBe 1yOntoBaHH);

T) HEpaiOHAIPHUM PO3MIIIECHHAM IOPHIMIHUX
HOpPM y CHCTEMi JiKepell KpUMIHAJIBHOTO MPOolecyasb-
HOTO TpaBa ab0 B MeXaxX CTPYKTYPH OJHOTO 3 JDKEPET;

I') IOMUJIKaMH Y BCTAHOBJICHH1 CTPYKTYPHHUX 3B’ SI3KiB
13 BUKOPUCTAHHSAM OJIaHKETHHX 1 BIACUIBHUX HOPM.

[To-apyre, MOHATTS «TEXHIKO-FOPUINYHI HETOTIKI
€ MaKCHMAJIbHO IIMPOKUM, a TOMY IT03HaYa€ HE OKPEMY
rpyIy MpaBoBUX JIe(DEKTIB MOHATTEBO-KATETOPIATBHOTO
amapary (K Il BHIUIMBA€ 3 JIESKUX HAyKOBHUX POOIT),
a BCl MOXIMBI Bagyl HOPMAaTHBHO-TIPABOBUX AaKTiB.
Y cBOIO uepry, BUKOPUCTaHE 1HIIUMHU JIOCITi THUKAMH IS
MMO3HAYEHHS L[LOTO K MPABOBOTO SIBUILA TTOHSATTS «JTiHT-
BiCTHYHI A€PEKTU» € 3aHaATO BY3bKHM, OCKUIBKU 11032
HOro MeaMu 3aIIUIIAIOTHCS HEHOJIKA HOPMAaTHBHOTO
MaTepiaiy, 10 3yMOBJICHI MOPYIICHHSIM MpPaBHI (Pop-
MaJIbHOT JIOTiKH. TOX BOAYA€THCS JOMUILHUM TOPSIT 13
IPYMOK CUCTEMHO-CTPYKTYPHHX JC(PEKTIB KPUMIiHAIb-
HOTO TPOIECYaTbHOTO TpaBa BUIUIATH epyny J102iKo-
JiHeBicMuUYHUX Oegexmig, BUKINKAHUX MOPYIICHHIM
MpaBmII (POPMATBHOT JIOTiKK Ta/ab0 MPaBUIT yKPaTHCHKOT
MOBH, 30KpeMa:

a) JedeKTH TepMIHOJOril Ta MOHATTEBO-KATEropiaib-
HOTO arapary (3aiiBa CHHOHIMisl, HSKOPEKTHE BUKOPUCTAHHS
TEpMiHiB, HEBUITPaBaHe 3aCTOCYBaHHs OLIHHMX TOHATH Ta
THIIIOMOBHHX TEPMiHiB; Ae(eKTH BU3HAYCHB TOIIIO);

0) HEYITKICTh MOBHHX KOHCTPYKIIIH, IO TIPUBOIUTH
JI0 TIPaBOBOi HEBU3HAYCHOCTI;

B) HEBIJMOBIJHICTh Mi)K MOBHOI KOHCTPYKIIIEIO Ta
3MICTOBMM HAIlOBHEHHSM, SIKC 3aKOHOJABEIlb IPAarHyB
BiJJOOpa3UTH B 3aKOHi;

T') HaJIMipHA JieTalizallis Ta KOHKpeTH3allis;

I) CTWIICTUYHA HEIOCKOHAIICTh FOPUIMYHUX KOH-
CTPYKLIiH;
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