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The article is devoted to the legal nature of family agreements and the procedure of provision of legal reliability by
notary’s certification; working out proposals for improvement of agreement-based regulation of property and personal non-
property relations of family law subjects of Ukraine. The types of family agreements that can be concluded by the participants
of family legal relations in a complex written form by a notarial certificate are found out; The agreement-based regulation
of personal non-property and property relations with the participation of notary is characterized and the procedure
of notarization of family agreements is investigated.

The article identifies that family law of Ukraine proceeds from liberty of agreement doctrine, and therefore the participants
of family relations can decide to conclude family agreement at their own discretion; the possibility of concluding mixed
agreements that combine different types of agreements in their structure; the terms of the agreement and the list of their
participants, etc. Nowadays in Family Law of Ukraine the radical changes are observed in approaches to regulation
of de facto husband and wife property relations by means of the expansion of dispositive regulation. Significant role in
the contractual family legal relationship ranks property provisions, the legal likelihood of which is certified by a notary.

When concluding family-legal agreements of property nature that require a notary’s certification (including state
registration), as well as agreements on valuable property, the consent of their participants must be notarized.

In order to eliminate legal conflicts, unification judicial and notarial practice it is advisable to detail the provisions
of the Family Code of Ukraine, which will promote the popularization of concluding agreements between parents, children,
relatives and other members of the family and let them independently to agree the most suitable provision regulation
of family legal relations of non-property and property nature.
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CraTTa npucesdeHa NpaBoBivi NpMpoai CiMENHUX AOroOBOpPIB i NOPSAKY HagaHHS iM FPUANYHOI BipOrigHOCTI LUASXOM
NOCBIQYEHHS! HOTapiycoM, 3aiiCHEHO PO3POOKY NPOMO3WLN i3 METOK BAOCKOHANEHHS AOTOBIPHOMO peryntoBaHHA MalHo-
BMX Ta 0COOUCTUX HEMAMHOBKX NMPaBOBIAHOCKH Cy6'eKTIB CiMenHOoro npasa YkpaiHu. 3’acoBaHO BUAM CiIMENHUX JOrOBOPIB,
AKi MOXYTb YKMafaTh y4acHUKN CIMENHUX MPaBOBIAHOCWH Y CKNaAHii NMCbMOBINA POPMI LLMAXOM HOTapianbHOro nocsig-
YeHHs1, OXxapaKTep130BaHO JOroBipHe perynoBaHHA 0CoBUCTUX HeMaHOBMX Ta MaliHOBUX NMPaBOBIQHOCWH 3a y4acTi HoTa-
piyca Ta JOoChifKeHO NOPSAOK HOTapianbHOro NOCBiAYEHHS CiMENHMX JOrOBOpIB.

Y cTaTTi BU3HAYEHO, LLO CiIMENHE 3aKOHOAABCTBO YKpaiHN BUXOAMTb i3 NPUHLUMNY CBOOOAM AOTOBOPY, @ TOMY YYaCHMKM
CiMelrHMX NPaBOBIOHOCWMH MOXYTb Ha CBI PO3CYL BUPILLYBAaTV NUTAHHA LWOAO YKNaLeHHS CIMENHNX LOrOBOPIB, MOXMBOC-
Ti YKNageHHs 3MillaHnx JOroBopiB, SKi NOEAHYIOTb Y CBOIW CTPYKTYpi Pi3Hi BUAW AOroBOpIB, YMOB JOrOBOPY Ta nepeniky
X y4acHMKiB TOLO. Y CiMeHOMY 3aKOHOA4ABCTBI YKpaiHu MPOCTEXYHTbCA 3MiHM B Migxo4ax A0 peryntoBaHHS ManlHOBMX
Ta 0COBUCTMX HEMAMHOBUX NPABOBIAHOCUH MOro Cy0’eKTIB LUNAXOM PO3LWMPEHHS cdhepyt AUCNO3UTUBHOMO PEryMHOBaHHS.

3HayHy pornb y JOTOBIPHUX CIMEVHMX MPABOBIAHOCKHAX BiAirpatoTb NOMOXEHHS MAaNHOBOTO XapakTepy, opuanyHa Bipo-
rigHICTb AKMX NOCBIQYYETHCA HOTapPiyCOM.

Y npoueci yknageHHs CiMeiHO-NpaBoBMX JOrOBOPIB MANHOBOTO XapaKTepy, ki noTpebyioTb HoTapianbHOro noceia-
YeHHs (B TOMY YMCHi | AepXaBHOI peecTpallii), a TakoxX OOroBopiB LOAO LiHHOMO MalHa, 3roda iX y4yacHukiB mae 6yTu
HOTapianbHO 3acsigyveHa.

3 METOK YCYHEHHSs1 3aKOHOA4aBYMX KOMi3il, yHidikaLii CyqoBOi 1 HOTapianbHOT NPaKTUKX JOLINBbHO AeTanidyBaTy noso-
»eHHs CimenHoro kofekcy YKkpaiHu, Lo cnpusaTume nonynspusadii yknagaHHs 4OroBopiB Mixk 6aTtbkamu, AiTbMu, poauya-
MU Ta iHWMMK YieHamu ciM’i Ta 4acTb 3MOry CTopoHaM 3000B’13aHHS CAMOCTINHO NOrOAKyBaTW HaNBINbL NPUAHSATHI Ans
HWUX YMOBW BPEryntoBaHHs CiIMENHUX NPaBOBIAHOCUH HEMAWHOBOIO Ta MaiHOBOrO XapakTepy.

KntouoBi cnoBa: maiiHOBI NpPaBOBIAHOCKMHMW, OCOBUCTI HEMAWHOBI NMPAaBOBIAHOCKHW, JOrOBIp, HOTapiyc, HoTapianbHa
npakTuka.

Introduction. In the modern context of the European At the same time the provisions of the Civil Code
integration of Ukraine, the agreement-based regulation of Ukraine apply to the agreement-based regulation
of property and non-property family relations expands of family legal relations, however, the question arises
the optional possibilities of their participants, the list as to the development of the theoretical conception
of them are in Art. 2 of the Family Code of Ukraine (FC ofthe family agreement, as a separate type of agreements
of Ukraine). its content and form.
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The issue of agreement-based regulation of fam-
ily relations is the subject of research by M.V. Antokol-
ska, VK. Antoshkina, T.O. Oryvanyuk, L.M. Baranova,
V.I. Borysova, E.M. Vorozhejkina, V.S. Gopanchuk,
1.V.Zhylinkova,0.M.Kalitenko,Z.V.Romovska,M.M.Sibil-
iova, S.Ya. Fursa, Yu.S. Chervony, Ya.M. Shevchenko,
G.F. Shershenevych, S.I. Shymon, O.A. Yavor, etc.

However despite a great number of scientific works
deal with the problems of legal regulation agreement
in the family law of Ukraine, the complex scientific
investigation of the agreement-based regulation
of the property and personal non-property relations
wasn’t performed with notary’s participation.

It requires a theoretical analysis of the agreement-
based regulation of family relations, providing
scientifically =~ grounded  recommendations  for
the application of family law norms by notary’s
certification of family legal agreements for the purpose
of provision of legal reliability.

Setting objectives. The purpose of the article is to
determine the legal nature of the family agreements
of the spouses and the procedure of provision
of legal reliability by notary’s certification; working
out proposals for improvement of agreement-based
regulation of property and personal non-property
relations of family law subjects of Ukraine.

To achieve this goal it is necessary to do the following
tasks:

— to analyze the legal nature of the agreement in
the family law of Ukraine;

— to find out the types of family agreements that can
be concluded by the participants of family legal relations
in a complex written form by a notarial certificate;

— to characterize the agreement-based regulation
of personal non-property and property relations with
the participation of notary;

— to investigate the procedure of notarization
of family agreements.

Research results. The agreement-based regulation
of family relationships is the answer to the realities
of present time. In the FC of Ukraine there is no
definition of the concept of family-legal agreement, but
it only indicates that family relations can be settled by
understanding (agreement) between their participants.

On this point the use of the terms «agreement in
family law», «family legal agreement», «agreement in
family sphere» are not identical and require a common
approach and understanding.

The concept “agreements in family law” is broader
than “family legal agreements” but they include except
family legal agreements other ones provided by family
law (orphan and childcare arrangements family:
agreement for patronage, agreement for placing children
in foster care, agreement for organization of activities
of a family-type orphanage, as well as civil legal
nature agreements, but they are concluded by family
relationships participants: purchase/sale, gifts, exchange,
life maintenance (care), hereditary agreement etc).

WeagreewithA.O. Dutko that family legal agreements
can be considered to conclude by subjects of family
legal relations and aimed at establishing, changing or

ceasing family rights and obligations, and are required
to perform if they aren’t contradicted the requirements
the FC of Ukraine, other laws of Ukraine and moral
principles of society. Such agreements should depend
on the family-legal status of the person, and when they
conclude the facts of marriage, relationship, arrangement
of orphan and child without parental care [1, p. 137].

We do not share the position of V.G. Olyukha, who
proposes a structural system of civil-law agreements
among them a number of agreements that are regulated
family legal relations (marriage agreement, agreement
about joint matrimonial property, about partion
of property between them about participation of the parent
in the children’s education, about maintaining wife /
husband or a child, about avoiding maintenance) [2, p. 6].
That’s why we think that civil legal and family legal
agreements are independent rather than interdependent
agreements in Ukraine’s private law system.

Taking into account the example above, the parties
of agreement-based regulation of property and non-
property family relations in the family-legal sphere are
only physical persons who are attached by marriage,
relation, adoption or other grounds and are not inconsistent
with the provisions of the morals of the society.

In particular, according to FC of Ukraine Chpt. 1-3
Art.2, Chpt. 1 of Art. 9. family agreement could be
concluded between spouses, a child’s parents, parents
and children, other family members and relatives whose
relations are governed by the FC of Ukraine including
persons living together as an unmarried couple [3].

On the other hand, the FC of Ukraine Chpt. 2 of Art.
9. provides for persons living together as unmarried
couple to regulate their family (relatives) relations upon
agreement, which should be concluded in a written
form. Such an agreement is binding unless it contradicts
the provisions of the present Code, other laws of Ukraine
and morals of the society.

From the foregoing it follows de facto husband
and wife can conclude an agreement in written form
except marriage contract as the parties of this contractual
relationship may be brides or spouses.

Z.V. Romovskaya points out correctly that there will
be no obstacles for the recognition of a valid agreement
between uncle and nephew by whom the uncle shall
maintain nephew during studying and the nephew shall
maintain his uncle material support upon his incapacity
to work [4, p. 27].

Therefore, the participants of agreement-based
family legal relation are only physical persons unlike
civil agreement where the subjects of the agreement are
not only physical but also legal ones.

It follows that agreement-based relations that arise
between physical and legal persons even if they are
governed by the norms of the FC cannot be considered
as family agreements.

A family legal agreement consists of such elements
as subject composition, right and responsibilities
of'the parties, its conditions (subject, term of limitation),
form, etc.

Let us fix on the form of family legal agreement
and the procedure of their certification by notary’s
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certification for the purpose of provision of legal
reliability.

Family legal agreements may be concluded in oral,
simple or complex written form. The complex written
form of agreements in family legal of Ukraine provides
their notarization, in some cases state registration (for
example, agreement of termination of the right to
maintenance for the child in connection with the transfer
of the ownership of a real estate - Art.190 of the FC
of Ukraine) [3].

However where parties agreed on all essential
conditions of agreement, as proved by documentary
evidence, and the contract was fulfilled completely or
partially, but one of the parties evaded its notarization,
a court may find such contract valid. In that case,
subsequent notarizations of the agreement shall not
be required (Chpt. 2 of Art. 220 of the Civil Code
of Ukraine) [5].

The legal doctrine lacks a unified approach to
the system of family law agreements. Thus, there is
a classification of family legal agreements regarding
the regulation of property and non-property relations.

Family property agreements that require a written
form and notarization, FC of Ukraine includes:

* marriage agreement (Art. 92-103 of the FC
of Ukraine).

» agreement on the way in which the property
belonging them (Art. 66 of the FC of Ukraine) [3].

An agreement on the way in which the house,
apartment, another building or structure, land lot should
be used if it is certified by a notary places, oblige on
the wife’s and husband’s legal successor.

However, if'a couple owns a property that they cannot
use at the same time (for example, a car, a computer,
a musical instrument), the wife and the husband may
agree to use it. When conducting practice analysis
of conclusion and fulfilment such agreements, it is
established that the determination of the mode of use
of property, essentially precedes the partition of property
by spouses. The wife and the husband upon mutual
consent and upon judicial decision certification by
a notary, an agreement on the use of real estate may be
changed.

» agreement of partition (separation) of property
(Art. 69 of the FC of Ukraine) [3].

In concluding such agreement, the parties may
derogate from the principles of spouses’ shares equality.
At the same time O.V. Dzera points out correctly that
the family legislation of Ukraine should stipulate norms
that would guarantee one of the members of a spouse
a certain minimum share of the property acquired in
marriage.

In the legal doctrine for that purpose it is suggested
to supplement Chpt. 4 of Art. 70 FC of Ukraine
the following content: “In case of partition of property
that is the object of spouses’ right to joint matrimonial
property by the agreement (agreement), the husband /
wife are guaranteed a minimum property share. The share
amount as prescribed in agreement of property partition
cannot place one of the spouses at an extraordinary
material disadvantage”.

In case of separation of property separated from
the total mass of common things becomes the personal
property of one of the spouses, reducing its share in
the right to joint property as to property that has left.

According to p. 4.4. Chpt. 1. Section II procedure
for making notarial action by notaries of Ukraine [6]
legal action concerning disposition of property may
be notarized without consent the other of spouse, with
the exception of cases provided by the current legislation
of Ukraine.

* Spouses’ agreement of maintenance (Art. 78
of the FC of Ukraine) [3].

When concluding an agreement of maintenance you
should pay attention to Art. 75 of the FC of Ukraine that
outlines the number of persons who have the right to
maintenance (alimony) of one the spouses. This norm
does not agree with the settlement of alimony obligations,
however, when notarizing the agreement of maintenance,
the notary still checks the fact of the inability to work
of the spouse in favor of which the contract is concluded.
On establishing these circumstances, the notary
makes a mark in the text of the agreement. The right
to maintenance (alimony) has one of the spouse, who
is incapable, needs financial help, for the reason that
the other spouse can provide financial help;

» agreement for maintenance right termination in
exchange of acquiring the property right to a house,
apartment or any other real estate (or in exchange
ofreceiving a lump-sum cash payment). (Art. 89 of the FC
of Ukraine) [3].

Such agreement has to be notarized, and the agreed
cash amount has to be put at the deposit account
of the notarial office concerned before the certification
ofthe agreement. Since the certification of the agreement
on maintenance right termination in connection with
receiving a lump-sum cash payment the notary verifies
the fact of corresponding sum of money, and the proof is
the receipt as it is indicated in the agreement.

The peculiarity of this regime lies in the execution
may not be levied upon the property obtained under
the agreement of maintenance right termination. This
special legal regime for real estate is terminated upon its
alienation by the new owner or in the case of his death.

* spouses’ agreement on annulment of the marriage
which specifies with whom of them children will be
living, what kind of contribution the parent living
without children will make in ensuring their living
conditions (Chpt. 2 of Art. 109 of the FC of Ukraine) [3];

e agreement of termination of the right to
maintenance for the child in connection with the transfer
of the ownership of a real estate (Art. 109 of the FC
of Ukraine) [3].

If the obligation of one parent to hold the child is
terminated due to the conclusion of a transfer agreement,
this circumstance must be reflected in the contract.
If the contract specifies the amount of alimony to be paid
for the child, the agreement must be notarized;

» agreement between the parents for maintenance
of the child (Art. 189 of the FC of Ukraine) [3].

The legal force of agreement between the parents
for maintenance of the child is in the possibility
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of enforcement. According to Chpt. 2 of Art. 189 ofthe FC
of Ukraine, if one of the parents is in default on his/her
obligations, the maintenance may be levied on him/her
based on the notarial special execution. When notarizing
the agreement the contents of Chpt. 2 of Art. 189 of the FC
of Ukraine is interpreted, at the same time stating this
in the agreement, in part the possibility of indisputably
based on the notarial special execution in case of failure
of one of the parents due to the agreement obligation.

One of the disadvantages of agreement of maintenance
payment for the child is that the FC of Ukraine is not
provided sanctions for non-payment of maintenance
under the agreement, unless there is no direct indication
in the agreement. At the same time, such sanctions are
provided if the maintenance is levied by court decision -
the maintenance recipient has a right to a penalty.

We agree with A.M. Akhmach, on the expediency
of supplementing the FC of Ukraine with the application
of liability in the form of penalty for the delay in
maintenance payments, as well as in the case if it
is collected by agreement (even if there is no direct
indication of payment of the penalty in the agreement)
[7, p. 203].

Since the integrated nature of the marriage
agreement is aimed at regulation of the property legal
relations of the spouse, let us fix on its legal nature
and the procedure of certification by a notary in order to
give it legal credibility.

L.M. Doroshenko attributes to the signs of marriage
agreement:

1) agreement aimed at changing relations between
spouses;

2) special subject structure;

3) concluding into a complex written form by means
of a notarial certificate;

4) regulation only property relations between spouses
(8, p. 94-95].

In the legal literature, there is a debatable question
regarding the possibility of concluding a marriage
agreement through a representative. As regards this
I.V. Zhilinkova states that a marriage agreement cannot
be concluded either with the participation of a legal
representative or by the power of attorney [9, p. 86].

HoweverA. Slepakova considers it legitimate to apply
the lawful, as well as representation agreement, when
the power of attorney will determine all the conditions
of the future agreement [10, p. 284].

Using the positive foreign experience of notarization
of marriage agreement, it should be noted that
the legislation of Belgium and France provides for
the possibility of concluding it through a legal or
representative agreements for a special deed of attorney,
which contains of a person’s intellectual property
[11, p. 26].

Forthisreason, we consider itis expedient to implement
the provisions of the European countries legislation into
the FC of Ukraine as a possibility of concluding a marriage
agreement through a representative of the power
of attorney since in many cases it would be possible
to make it easier for a spouse to conclude a marriage
agreement in the absence of one of them.

91

Concerning the limits of the exercise of the right to
conclude a marriage agreement by persons whose legal
capacity is limited, the FC of Ukraine does not contain any
special rules, however it does not deny such possibility.
According to A.O. Dutka, the marriage agreement
requires certification by a notary, so the trustees may give
their consent to committing it only with the permission
of the guardianship authority [1, p. 18].

At the same time, according to the Law of Ukraine
“About notariate” a notary concluding a marriage
agreement must certificate such legal action [12].

Concerning the peculiarities of concluding
a marriage agreement by minors of the FC of Ukraine,
it specifies only the requirement of the written consent
of the parents or guardians, certified by a notary,
in the case of making legal action before marriage
registration. However, these provisions do not
correspond with the general requirements for making
legal actions of persons from 14 to 18 years old fixed
in the Civil Code of Ukraine.

In particular, according to prg. 2, p. 2. Art. 32, p. 2
Art. 71 of the Civil Code of Ukraine for making
legal actions by a minor that are subject to the notary
witness, it also requires permission of a guardianship
and trusteeship body [5].

Regardless of the amount of legal personality
of the subjects who are the parties of the marriage
agreement, it enters into three copies: one by one for
each party and one remains in the notary.

As to personal legal relations of the spouse, unlike
property relations, they are beyond legal influence.

The question of the possibility of regulating family-
legal agreements for personal non-property relations
remains debatable.

You should pay attention to the fact that under present-
day conditions in the FC of Ukraine there are fixed
contractual constructions aimed at settlement along with
property and non-property relations. So, in accordance
with Art. 109 of the FC of Ukraine the spouses having
children may file with the court a marriage dissolution
application accompanied with written agreement, which
specifies with whom of them children will be living,
what kind of contribution the parent living without
children will make in ensuring their living conditions,
as well as conditions for him/her to exercise the right for
children’s personal education.

Z.V. Romovska does not agree with such a point
of view on agreement-based regulation of relations
concerning the implementation by the parents
of the child's upbringing. In her opinion, it is not
a restriction on the parental rights of the determination
in the agreement, that is an act of goodwill of the parties,
days and hours, when the father who resides, in Lviyv,
for example, will have the opportunity to communicate
with the child who lives with the mother in Kharkiv
[13, p. 38].

Conclusions. Nowadays in Family Law of Ukraine,
the radical changes are observed in approaches to
regulation of de facto husband and wife property
relations by means of the expansion of dispositive
regulation.
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Significant role in the contractual family legal
relationship ranks property provisions, the legal
likelihood of which is certified by a notary.

Family law of Ukraine proceeds from liberty
of agreement doctrine, and therefore the participants
of family relations can decide to conclude family
agreement at their own discretion; the possibility
of concluding mixed agreements that combine
different types of agreements in their structure;
the terms of the agreement and the list of their
participants, etc.

When concluding family-legal agreements of property
nature that require a notary’s certification (including state
registration), as well as agreements on valuable property,
the consent of their participants must be notarized.

In order to eliminate legal conflicts, unification judicial
and notarial practice it is advisable to detail the provisions
of the Family Code of Ukraine, which will promote the pop-
ularization of concluding agreements between parents, chil-
dren, relatives and other members of the family and let them
independently to agree the most suitable provision regulation
of family legal relations of non-property and property nature.
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