VIIK 327(479.24) Egrenis IOPIHYVK,

dokmop nonimu4Hux Hayk, doueHm kagedpu

nonimonoeii ma depxagHo20 ynpaesiHHs

akynbmemy icmopii, nonimonoaii ma MixHapoOHUX 8iOHOCUH
YepHiselbko2o HauioHanbHo20 yHisepcumemy im. KOpisi ®edbkoguya

POJIb BEHEIIIAHCBHKOI KOMICII ¥
30BHIIITHbOIOIITHUYHIN EJTEKTOPAJIBHIN TA
PEQEPEHIHIN JETTTUMAILII BJATUA
B ABEPBAMIKAHI (1995-2010 PP)

icna posnany Corosy Paggncbkux ColliasicTHuHUX peciy-

6aik (CPCP) MikHApO/IHA CIIJIBHOTA YBAXKHO CIIOCTEpirasa

3a TpaHchOpMaIiiHUMK TIPOTIeCaMi B HOBOCTBOPEHUX [IeP-
skaBax KaBkasy, gk 0co6/J1MBO BaKJIUBOMY B TEONOJITUUYHOMY TLJIa-
Hi perioHi, HajaBaJsa JOMOMOTY Ta Opajia aKTUBHY yd4acTb y iX pe-
(popmyBanHi BiZINOBiHO /10 Pi3HUX MO/l 30BHIITHbOIOIITHYHOTO
PO3BUTKY B I€BHi NepiofiM — YU TO BTiJieHHH iJiel «EBPOIEHCHKOTr0o
JIOMY», UM «IIPOCYBAHHS JIEMOKPATii», UM KOHIENIiT «eBpa3ilicTBa.
[l HaGyTTS mepsKaBaMy BJIACHOTO CTaTyCy <IOJIITUYHOTO aKTOpa»
noTpi6Ha JeriTuMaliss HoBOCTBOpeHnX cy6’ekTiB. OCHOBOIO iX TMOJTi-
TUYHOI CHUCTEeMU MaJu cTaté c(popMOBaHi Ha HOBUX 3acajax i Ms-
XOM BiJIbHUX BHOOpiB opranu jepskaBHoi Biaaau. CyTTeBY poJib 1pu
IbOMY BiJlirpaloTh BHOOPH HE TiJbKHU IMPE3U/IEHTIB, MapJaMeHTiB,
napriii, aki GyayTb TpUiIMaTH BiATOBi/HI pillleHHs, aje i opraHis
MiCIIEBOIO CaMOBPs/lyBaHHS $SIK JIeriTUMalliifHUX MeXaHi3MiB <«3HU-
3y». [lng Azep6aiikany mpoBe/ieHHsT BHOOPIiB Bi/IIOBiHO [0 /1eMO-
KPaTUYHUX CTaHAAPTiB 6yJI0 OMHUM i3 KpUTEPiiB HOTO MiKHAPO/IHO-
ro BU3HaHHA if wiaeHcrBa B Opranisanii o6’equanux Haniii (OOH),
Berymy 10 Papu €spornn (P€), Opranisanii 3 6e3nexu i criBpoG6iT-
nunrea B €sporni (OBCE); orpuMaHHs JOMOMOTH Y peopraHisartii
TOJIITHYHAX CHCTEM Y JIEMOKPATUYHOMY HANpAMi; OTPUMAHHSA TeX-
HiuHOi fomomorn 3 6oky €sponeiicbkoro Coiogy (EC); moganbuioro
YTBEP/PKEHHS SIK cy0’€KTa MiXKHAPOJHUX BiJIHOCHMH. A TOMY Ma€eMO
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Ha MeTi 3’scyBaru poJib BereliaHcbKkoi KoMicii y esieKTopaJibHill Ta
pedepenniit Jgeritnmartii Braaun B Azepbaiikanil.

3araJbHOBI/IOMO, 0 NoJiTUYHUl Kputepiil Berynmy po €C 1e-
penbGavae 3a6esnedeHHs CBOOOAM TAPJIAMEHTCbKUX, TIPE3U/I€HT-
CBbKUX Ta MicleBuxX BHOOPIB BiJIIIOBi/THO /0 CBiTOBMX Ta €BpOIIENi-
CBKMX CTaH/IApPTiB AK KpuTepiil gKocTi (yHKIIOHYBaHHS IMOJIi-
TUYHAX IHCTUTYTIB i JEMOKPATUYHOI CIPAMOBAHOCTI IOJITHYHOTO
nporecy. BianoBigHo A0 npole/ypu NpUeHAHHS /s HOPMaJibHO-
ro dyHKIIOHyBaHHS TapaameHTy PE mpumisisgaa ocobJguBy yBary
Asepbaiiprkany y Qopmi mporpam cmoiBmpaiti. Y B3aeMojlii 3 HeIO
Gysin 3alikaBieHi He Tiibkm Kpainm KaBkasy, a i MixkHapoaHa
criJibHOTa, 6O 3a MOCEPeIHUITBOM Ii€l opraHizailii Oys10 6 MOX-
JUBUM yperyJaioBanHs KoHbaikty B Harippomy Kapabaci — wmix
Bipmenieio ta Asepobaiizxkanom. Ilporenypa monitopunry [TAPE,
1o it 6yJI0 YMOBOIO BCTYITy, TIOYasacs BiJ[pasy XK 3 MOMEHTY IPHE/I-
nannsg Pecny6miku AszepOaiipkan g0 PE 2001 poky.

Besmnocepenapo BHOGOPIB Yy MOCTTOTAJITAPHUX KpaiHax CTOCY-
I0TbCA TaKi HANpsIMU TOJITMYHOTO MOHITOPHHTY, $IK CBOOO/Aa BH-
CJIOBJIIOBAHb i JIeMOKpaTii, PyHKIIIOHYBaHHS Ta 3aXMCT JEMOKPaTHY-
HUX IHCTUTYTiB, MiclleBa JeMOKparis, 10 Bijnosigae nporpami PE
«JlissmpHICTD /19 PO3BUTKY i 3MIiITHEHHS JIeMOKPATUYHOI cTaGiJbHOC-
1i (ADACS)». [lns npuckoperts pedopM i HaGIMKEHHS 10 €BPO-
NelicbKuX cTanaptiB AsepOaiiskany Oysa MpuitHATA 1iJ1boBa MiCJIs-
BCTYyIIHA IIporpama CIiBIIparlii.

Jlns fpocsirHeHHSI Jiep:KaBaMm <«acquis Kputepio» y cdepi Bu-
60piB 0coO/IMBE 3HAYEHHS Mae [lisJIbHICTH BeHeriancbkoi KoMicii
(BK), KoHcyabraTHBHOrO oprany PE€ 3 MisKHapOAHOr0O, KOHCTHUTY-
uifinoro, Bu6Gopuoro npasa (MapakOHCTUTYUIHOrO) Ta IpaB JIO-
JMHU, fKa 3/iHCHIOE eKCIIepTU3y 3aKOHIiB Ta 3aKOHOIIPOEKTIiB IIO-
N0 TXHbOI BiJMOBITHOCTI €BPOMNEICHKUM CTaHAapTaM Ta OCOOJHUBO
MPAKTUIli, TOTYE 3aKOHOIPOEKTH, Oepe ydacTb y ceMiHapaxX Mik-
HapOJHUX opraHisauiil 3 BUOOpUMX IUTaHb i opranisanii BIacHHX,
cuiBnpaii 3 [[BK JlepIKaB. Ti BHCHOBKH MaiOTh BHPIIIAJbHE 3HAUCH-
Ha aaa PE nip yac npuilHaTTa pimenb oo Tiel ym iHmoi kpa-
inu. Koncysbranii 3 1ieo opranisaiiiero Bif0yBaloTbcs Ha IIijCcTa-
Bi yro/l 3 HalliOHaJbHUMU OpraHamMu BJajiu 1po cirisnpaio. [ono
AzepOaiipkany 3acHoBaHO ioro pisHi dopmu. 3okpema, BK Gynn
npose/ieri 2006 poky KoHdepeHIlist Ha TeMy «3aKOHOJABCTBO Ta BH-
Gopua npaktuka B AsepGaiijkani> B Baky (5 KBiTHsI), TaM ke op-

9244



ranisoBaHo crijabHo 3 PE€ Ta IFES kpyrmii crin mono ckaaiy Bu-
6opunx Komiciit 9 nucronmaga 2007 poky, HM3Ka BUOOPUYMX TPEHiH-
ris B Asep6aiipkani (Baky, 8—10 Bepects 2003 poky; 8—10 summs
2004 poky). 3araaom gisbaicts BK momo BuGopis ta pedepeny-
MiB y Pecriy6uini Asep6aiipkan npencraBiaeHa y Tabmui 1.

BK norpumyeTbcs NpUHIUIY HEBTPYUYaHHS B HOJITUYHI IIpOIle-
CH, BOHA JIMIIIE JIa€ IOPUANYHI TTOpa/id, SAKi MaloTh HEOOOB'I3KOBUIT
Xapakrep, i KepyeTbcs y CBOIN [islAbHOCTI TakuMu paBuaamu: 1)
He HaB'sI3y€ 3aKOHO/ABYY OJHOMaHITHICTH; 2) Gepe 10 yBaru Ha-
wionanapHy curyainiio (CDL (2002) 7 rev.). [isgjabHicTb KOMicii
CIpsSIMOBaHa Ha HallioHAJbHUI piBeHb, Xoua MoA0 A3zepOaii/sKany
AK JIepKaBU, SAKa NPATHYJIA <«JOJYUYUTUCA 10 CiM'i €BpOIeiChbKUX
Hapo/iB» OyJ0 3/iliCHEHO eKCIepTH3y 3aKOHOJABCTBa MiCIEeBOTO
piBag (auB.: CDL-AD(2009)049).

IIpn anasizi HOpMAaTUBHUX aKTiB Ha <«JIEMOKPATUYHICTb» BPaXo-
BYIOTb KpUTEPii, 3aKpillJicHi B OCHOBHUX Mi’KHApPOHO-IIPABOBUX [10-
KYMEHTax?, y SIKHX WH/JeTbCs PO Te, MI0 TPOMAJSIHU MaloThb IIPaBO
6paTv ydacTb y TPOMAQJICbKMX ClipaBaxX i yIpaBJiHHI JepKaBHUMU
cupaBamMu. B paMkax MOHITOPUHIY cTaHy AOTpPUMAaHHS IIpaB JIIOAU-
HU HanepenofHi Bctymy AsepOaiikany no Pagn €sporn BK 3piii-
CHIJIQ aHAJi3 IIPOEKTY KOHCTUTYLIIHOrO 3aKOHY ILIO/0 PeryJIOBAaHHS
3alpOBAaKEHHS 1paB i cBo6oa Jmoaunn B kpaini (2001 p.) (CDL-
INF(2001)027). ¥V eBporneiicbkux KpaiHaX OCHOBHUM JOKYMEHTOM €
Kougentiig npo 3axuct npas moanan, aktn ObCE, PE ta €C, no-
kymentn BK3. Sk caymno sayBaskeno B Kojekci 3 HasexHOI mpak-
TUKU Y BHOOPUUX cIpaBax: <Y BUOOpYiil raiysi, SK i B iHIIUX, MiX-
HApPOJIHUM 3aXUCT MpaB JIIOJUHUA TAPAHTYE MiHIMaJbHI CTaHAAPTH, A
HallioHAJIbHE [IPaBO Ma€ MOKJIMBICTb pyXaTHcs JaJii Ta rapaHTyBaru
Gitbin mmpoki nositnuni pasa> (CDL (2002) 023 rev.).

Hassni eBporneiicbKi TOKyMeHTH € IO THIHUME, He 000B’I3KOBUMMI
IOPUIMYHO, OCKiJIbKYM He MMiaaTaoTh (hopMasbHiil Mporeaypi paTu-
ikamii. OcHoBHI 3aca/in eeKTOpaIbHOI JierituMaltii Bjaajan 6a3oBa-
Hi Ha Bujijgenomy B Konenrarencbkomy JlokyMeHTi nepesiiky Bu6op-
YUX TpaB TPOMAAH i 3000B’g3aHb AepKaBu (CHOrOAHI iX PO3yMiH-
Hs1 1o norin6ieHe): MPOBOAUTH BijibHI BUOGOPU Yepe3 yCTaHOBJIEH
IIPOMiKKHU 4acy; [03BOJIUTH HApPOAy OOMpaTH IIiJKOM Xo4ya 6 OfHY
raJjaTy 3aKOHO/IaBUOIrO OpraHy; rapaHTyBaTH 3ara/bHICTb 1 PIBHICTb
BUOOPYOTrO TIpaBa; 3a0e3NeynuTH TPaBO TPOMAISH O6ilfiMaTH TOJIi-
TUYHI Tocaan; 3a0e3MeYnTH MPaBO 3aCHOBYBATH TIOJTITUYHI TapTii
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Ta MOXKJUBICTb UM IIapTiAM 3MaraTucs Ha OCHOBI PIiBHOCTI Iiepej
3aKOHOM i TIepejl YNHHOIO BJIAJI0N0; 3a0€3MeYnTH MOKJIUBICTD TTPOBE-
JIeHHS Tiepe/IBUOOPHUX KaMIiaHiit B arMocdepi cBo6ou Ta piBHOCTI,
6e3 BUKOPUCTAHHS aJMiHICTPATUBHOTO BILTMBY, HACHJIbCTBA, TOTPO3
a6o cTpaxy BiAmaTé mojao naptiit abo Bu6OpIiB; 3a6e3neuntn Ge3-
nepertkoHUN goctyn o 3MI Ha nijgcraBi BijicyTHOCTI AUCKpUMiHa-
1i1; 3a6e3MeYnTH JOTPUMAHHS TAEMHMWIN TOJOCYBAaHHS, YeCHUN Ti[-
PaxyHOK TOJIOCIB i yecHe Ta cBoedacHe iH(pOpMyBaHHS TPOMA/ICbKOCTI
PO pe3yJIbTaT BHOOPYOTO TpoIiecy; 3a0e3NeunT CBOEYACHWI BCTYII
Ha TIoca/ly KaHAMATiB, 10 HAOpaJM JOCTATHIO KiJbKiCTh TOJIOCIB, i
iXHIO MOKJIMBICTb 3aJUIIATUCS HA TI0Ca/li, TIOKU He MUHEe BU3HAYEHUI
TepMiH mepeOyBaHHS Tipu Baagi [5, ¢. 302—-303].

BK ne ananiszye pouinbHicTb BUKOpUCTAHHS Tiel uu iHmIoi Bu-
6opuoi cucreMu B KpaiHi, BOHA CIIpUSE JAeMOKpaTusaiii moJi-
TUYHOI CHUCTEMM 3arajioM IMIJIAXOM JeraJisalii Ta NonepeaKeH-
HA ImaxpaicrBa Tiji 4yac BHOOPIB 30KpeMa. 3arajoM >Xe 3 Me-
TOI0 3amobiraHHd MaHIMyJAAMiaM HajJ BUOOPUYUM 3aKOHOIABCTBOM
i 3abesneuenns JerituMHOCTI BuGopuoro mporecy BK mnepemba-
yae Taki crocobu: 1) KOHCTHTYIiOHAJi3allisg NPUHIUIIB BUGOPIB;
2) YHUKHEHHs 3MiHM BHOOPYOi cucTeMu Ge3NocepeHbo mepejl BH-
6opamMu, a, SIK BUHATOK, JMIe B pasdi 11 HEBiAMOBiAHOCTI OCHO-
BHUM [puHIMIaM Bu6Gopis; 3) ¢ikcaris B KoHerurymii moJso-
JKeHHs, M0 TpU 3MiHaX BHOOPYOTO 3aKOHY Ha HAHOJMKYNX BU-
60pax 3aCTOCOBYIOTb CTapy CHCTeMYy, a HOBa HaOMpae YMHHOCTI
micast 1boro; 4) o6MesKeHHsI MOBHOBaXKeHb 3aKOHOABIIIB i KOHCTH-
TymioHasizamis Mexx Gararomangaraux okpyris (CDL (99) 51 p. 8);
5) 6e3cTOpPOHHICTh BHOOPUMX KOMiciii; 6) HagBHICTH epeKTHBHOI
cucremu ockapxkennsa (CDL (2002) 7 rev.).

Jlo mpolielypHUX TapaHTiil TPUHIMITIB BUOOPIB BiTHOCATH came
OCTaHHi /1Ba IOJIOKEHHS.

Y AsepOaiijzkani 3iliCHEHO KOHCTUTYI[IOHAJII3AII0 TIPiOPUTETY
MixkHapoaHo-npasosux HopM (cr. 10, 12, 148, 151) i npuHIUIIB BU-
6opuoro npasa (cr. 56, 83, 101) [6].

Jlna BusHaueHHs crymneHs JerituMmuocti Bu6opiB BK 3’sacosye
Bi/IMOBi/IHICTh aHATi30BAaHMX HOPMATMBHUX aKTiB cTaGiJbHOCTI 3a-
KOHiB, OE3CTOPOHHOCTi Ta MOKJUBOCTI OCKap:KeHHS TOPYIIEeHb
mig yac BUGOpIB K OcHOBM (DOPMYBaHHS JIOBipH /10 BUGOPYOTO
mporiecy, 1o HaGyBae OCOOGJUBOrO JIETITUMAIIHHOTO 3HavyeHHs. B
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AzepOaiipkani cTaGibHOCTI BUOOPUYOTO 3aKOHOJABCTBA CIIPUSJIO
npuiinarts BuGopuoro komexcy (1999, 2003 pp.) [7, 8].

Y Ta6umii 2 mpeacraBieHa HAsBHICTD JIETITUMAIiMHUX KPUTEPi-
iB Ta iHgUKaATOPiB Yy Bub6Opumx Kozmekcax cranoM Ha 2010 pik. Ilpote
BKa)KeMo, 1110 O/IHi il Ti 3k pekoMeHzallii, cKaxiMo, NI00 CKJIA/1y KO-
Miciif Ha BCiX PiBHSX, <106 YHUKHYTH PU3UKY HEBUIIPABIAHOTO i Ha/l-
MipHOTO BIUIUBY ofHiel mostitinynoi cuimy (CDL-AD (2008) 011) s
Asepbaiikany nosropioBasmcs HeoaHopasoso (2003, 2005 pp.), 1o
CBiTYUTDH TIpO HeGaKaHHS BJAAM 1X BTioBaTh. A 3a0e3leueHHsT KO-
Miciil criBpoGITHUKAMU Bi/ITIOBIIHOTO PiBHS, MOCBiAy Ta 1podeciii-
HOT KBaJsidikallii mo’sa3aHe BXe 3 opra”izaniiiHuMu TpyaHoamMu. B
Azepbaiikani, Ha sKaJb, AITbHUYHI BUOGOpUi Komicii dhopMyioThes
HepiIko 6e3rocepeiHbo i/l 4yac BUGOPUOro mporecy. Takox BiacyT-
Hs 4iTKa mpolefypa ockapskeHHs tmopyierb. Cr. 170.3 Bubopuoro
KOJIEKCY BHMarae nepepaxyHKy TOJIOCIB y BHANAJKY OTPUMAHHSA MaH-
Jlata 10 OJIHOMAHATHOMY BHUOOPYOMY OKPYTY B pe3yJbTaTi Helpa-
BUJIBHOTO TiPaXyHKY BUOOPUNX GIOJIETEHIB, aJie HelPaBUJIbHUIA TTi/T-
paxyHOK BUGOpUUX OI0JIETEeHIB He € Ti/ICTAaBOI0 BU3HAHHS BUOOPIB He-
nivicaumu 3rigao cr. 170.2. To6To 3akJjazieHa mpaBoBa KoJIi3is, sKa
YHEMOXKJIUBJIIOE aHYJIIOBAaHHS Pe3yJbTaTiB TOJOCyBaHHS. Busnaru
BUGOPU B OKPY3i HEJiMCHUMU MOXKHA JIMINE TO/i, KOJU CKACcyBaHHS
pe3yJIbTaTiB roJocyBaHHs BigOynocs Ha OiJbire 2,5 KiJbKOCTI BU-
60puYnX [iJbHUIb, a KiJbKiCTb 3apeeCTpPOBAHUX BUOOPINIB Ha [iJib-
HUISIX CTaHOBUTH Gisibiie 1,/4 3apeecTpoBaHUX BHOOPIIIB B OKPY3i,
10 JIOCUTD CKJIAJHO.

[Ipo6ema ockap:keHHs TIOB’SI3aHa i3 TOJABIHHOIO IOPUCIUKITIEIO
OpraHiB PO3IVIS/Ly CKapr, OCKiJbKH Ile MOXYTb OyTH SK CyIu, Tak i
Bu6OpYi KoMicii BuUIOTO piBHA. MOXKINBICTD BHOOPY amessIliiitHOTO
OpraHy CTaBUTb y HEPIBHI YMOBU CKap:KHUKIB, MOXKE IIPU3BECTU [0
IJIyTAaHWHM, TPOTe Takuii BUOIp 1ie nepegbauennii B AzepOaiiskaHi.

MoxeMO  cTBep/KyBaTu PO  MaKCUMaJbHe IpParHeHHs
Bemneriancbkoi Komicii 3ano6irtu BuGopyiii iHxeHepii B OCTpasaH-
CBKUX JIep:KaBax, TOOTO BUKOPUCTAHHIO BHOOPUYMX 3aKOHIB, TTPaBUJI
i Ipoleryp 3 MeTOI0 3aBOIOBAaHHS Ta 30epeskeHHs BJA/U y JlepsKaBi,
perioni, Micti. Mix iHIIUM, CKJAJHICTh i HaJAMipHe peryJiOBaHHI
Tporeypr BHOOPIB Y KoJieKcaX 4 3aKOHaX AsepOailyKaHy MOXKHA
BBa’sKaTu 1PosiBOM iHskeHepii. IIporucrositu iM MOXKYTb TiJIbKU BU-
60pIli 3 BUCOKMM PiBHEM €JIEKTOPAJTbHOI KYJIBTYPH.
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s peanisailii BoJeBUSIBJAEHHS Ha Teplie Miclle B aHaJIi3i mpo-
MEeJlyPHUX acCleKTiB BUXOJAUTb KPUTEPil TpaHcnapeHTHoOcTi. /[leski
3 pekomenjaitiii Beneriancbkoi komicii mogo ix 3abesrnedeHHs 3a-
MPOBAIXKYBAJUCS 0/Ipa3y K, JIesKi MOBiJbHO, Jlesdki # Joci He npu-
iHATi. Tak, MoJOXKeHHS PO MPO30Pi CKPUHBKHU /IS TOJOCYBAHHS,
HOPMU TIPO GE3KOIITOBHE HAJAHHS CHOCTepirayaM 3aBipeHMX KOIii
MIPOTOKOJTiB Pe3yJIbTaTiB TOJOCYBAaHHS TO 3’IBJISJINCS, TO 3HUKAJIN 3
BK Asep6aiimkany, ane Bce x Oyan 3anpoBajpkeni. HabmmkaoTbes
HOPMH JI0 3aIIPOIOHOBAHOT KiJIBKOCTI 3apeecTpoBaHUX BHOOPIIB Ha
nimpauIi 0 1500 BUGOPIIB, CHpoIeHHsT peecTpaltii KaHAWAATIB i
nepe6aveHHs ii CKacyBaHHS JIUIIE IiCJsI CEPHO3HOTr0, MOBTOPHOTO
Ta,/a60 HABMUCHOTO TIOPYTIEHHS KOJEKCiB i3 AOTPUMAHHSM TPUHITU-
ny npornopitiitnocti (caHKIii 3a MOPYUIEHHS HOPM i OOMEXEHb CBO-
6o/ BUPaXKEHHA TIONVIA/IB MAlOTh GYyTH CITiBMipHUMM).

Beauky ysary BK mpuainana sakonogaBctBy AsepOaiijiskany
O/I0 MOJIITUYHUX TapTill, AisJbHICTb SKUX HEPO3PUBHO MOB’sI3aHA
3 BuGOpYMM TiporiecoM: «BisbHi BuGopHu Ta cBo60ga 06’€/ITHAHHS B
noJiiTU4Hi mapTii TicHo B3aemomnoB’s3aHi B 6yab-AKill geMOKparii,
OCKIJIBKU TIOJIITUYHI IapTii iCHYIOTh 3 METOI0 OTPUMAHHA IOJiTHY-
HOT BJIaJIM MIJISAXOM BiJIBHUX i yecHUX BUOOPiB» [5, c. 264].

[TpaBoBa iHCTUTYIIiOHATI3AIISA MiSTBHOCTI TapTiii y BHOOPUOMY
poleci NPOXOAUTh 3a HaIPAMKaMU:

— 3aKPIIJIEHHS MOJIOKEHDb PO MOJITUYHI mapTii B HOPMATUBHO-
npaBoBux aktax (KoHCTUTYINT, creliagbHuX 3araJbHUX 3aKOHAX T1PO
HOJIITHYHI napTii);

— BHECEHHS 3MiH JI0 BHOOPUOTO 3aKOHOJABCTBA, Y SIKOMY perJia-
MEHTOBAaHA y4acTb MapTiii y BUGOpax SK OCHOBHUX CYO'€KTiB BHOOP-
YOoro IIpouecy.

HamionabHi HOpMaTUBHI aKTH TIEPEBipsan Ha BiANOBIIHICTD J0-
KyMEHTaM II0/I0 MOJITHYHUX TapTiit, npuiitnatum BKY.

HopmaTuBHe perysmoBanHs BUOOPIB Ta MiSIbHOCTI TOTITHYHUX
naptiii KaBKka3bKoro perioHy MaioThb CBOIO crenudiky, MOB’SI3aHy 3
MO3UILI€I0 HAIlIOHAJIBHUX €JIT i BHYTPIlIHBOIOJITUYHUMU ITPOIEca-
mu. Biamosigni 3akonu mpo maprii Oynm npuWitHATI B pi3Hi mepionn
CTAQHOBJICHHSI JiepskaBHOCTI: AsepOaiipkan — 1992 pik, y I'pysii —
1997 pik, y Bipmenii — Ttimpku 2002 pik. 3pilicHIOBaHWI €BpoIeii-
CbKUMU CTPYKTypaMU MOHITOPMHI 3MiH Ta JIOIIOBHEHb, BpaxyBaHHS
PEKOMeH/1alliil clpusiB 1X YJOCKOHAJIEHHIO Y HAIPSIMKY /IEMOKpaTH3a-
mii. Tak, B Azep6aiikani 3Minn /10 3akony BHocuymca y 1996, 2001,
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2002, 2003 pokax, anauis akux saiiicHioBasca y 2004 poui y pisHux
dopmax (kKoMeHTapi, TPOEKT BUCHOBKIB, BUCHOBKN).

3aKOHOIPOEKTH TIPO MOJiTHYHI mapTii AseplOaiijpkany MiskHa-
ponHi iHCTUTYIIT PO3IISJANN IOCUTh PETeJIbHO. 3a3HAYUMO II€BHY
nmo/iiGHICTh IIUX TPABOBMX aKTiB Ta iX HabmmkeHicTh /0 KepiBHEHX
npuHIUIiB. Tak, OCHOBHOIO MeTOI isiIbHOCTI TapTiii BU3HaYe-
HO Y4YacTb y IOJIITUYHOMY >KUTTI Jiep>KaBU. 3aKpilljieHO i OCHOBHI
TMPUHIIATIA OpraHiszaiii maprtiii Ta iX AisgabHOCTi, cBO6OMY y BU3HA-
YeHHi BHYTPIlIHbOI CTPYKTYpH, MeTH, (DOPM, METOIB i BU/IB [1isl/Ib-
Hocti. Ilpu oMy 3a6opoHeHe icHyBaHHS TapTiii, MeTa a6o MIisiJib-
HICTb SIKMX CIIPSIMOBaHi Ha HAaCHMJIBHUIbKY 3MiHY KOHCTUTYIiHHOrO
gany Bipmenii ta AsepOaiipkany. Take TONOXeHHS 3aKpilljieHe B
3aKOHO/IABCTBI Mailke BCiX MOCTPAASHCHKUX Jlep:kaB. Ha nepiinii
HOTJIAJ| 1€ 3BMYHA BMMOra, fAKa He BUKJNMKAE 3allepeueHb, aje eKC-
nepraMu OYyB PO3KPUTHI TIEBHUI HeOe3NMeYHUil ITiTEKCT: <«...BUMO-
I'U NIO/I0 CTOPiH He BUMHATHU [Iill, SKi cynepeyaTb KOHCTUTYIiHHOMY
JIaly, MOXKXYTb OyTH BUKOPHCTaHi /IJIT Bi/IMOBH y BU3HaHHiI ab0 /15
NPpUAYLIEHHA [apTii, M0 Iparnysa J0CAITH 3acaJHUUYNX KOHCTUTY-
nilfinux 3min mupHumMu 3acobamu» (CDL-AD (2007) 018). Ilpore,
Ha JYMKY aBTOPIB, 114 BUMOra € BUIIPAB/JAHOI0 B KpaiHaX, dAKi Tpu-
BasMii yac Oysm 110o36aBJieHi He3aeKHOCTI Ta mepeOyBasi B CKJA/Li
CPCP. Bpaxosyiouun, 1110 IeMOKpaTisl B HUX € JIOBOJIi HECTiliKoIO, 3a-
JUIIAIOTHCA aAKTYyaJbHUMU IUTAHHA 3aXUCTY CYBEPEHiTeTy, KOHCTH-
TYLIHOTO JaJly Ta TePUTOPiaJbHOI LiTiCHOCTI.

HeraruBny ominky BK orpumama crnpo6a BIpoBa/isKeHHS B
Asep6aii/pKani iHCTUTYTY iMmeparuBHOro MaHgara. Ha nymky eB-
poreiicbkux ekcnepris, ki 2009 poky mpoesu creriajgbHe MOPiB-
HAJbHE J0CTiAKeHHs npo imneparusauii Mmangar (CDL-AD (2009)
027), BIpoBa/KEHHS ITapTiiiHOro iMIIepaTHBHOIO MaH/aTa HaJlae I0-
JIITUYHUM TIapTisgM MpPaBO aHyJIOBATH Pe3yJbTaTh BHOOPIB i Iie To-
pylIye JI0Bipy /0 BUGOpIB, IX JIETITUMHICTD.

YsaranapHOI0YN JlaHi MPO SKiCTbh MapTiiHO-BUOOPUYOro 3aKo-
HoJlaBcTBa A3zepOaii/i’kaHy, BKa)KeMO 10 B IPOaHaJi30BaHUX 3a-
KOHOIIPOEKTaX Ili/IKpecJeHa BUHATKOBA POJib HapTiil y peaJsisa-
il BoJIeBUSABJIEHHS Hapojy, a He (PYHKIIIOHyBaHHS JeMOKpaTii.
3a60pOHEHO [isTbHICTD MiKHAPOAHUX TMOJITUYHUX MapTiil gK
y4acHUKiB (DOPMYBaHHS OPraHiB BJIA/IM, X04a J03BOJIEHO MiXKIap-
TillHe CITiJIKYBaHHS Ta cIiBIpalld. 3arajoM KBaJidikoBaHa ayMKa
Mi>KHAPOAHUX IHCTUTYIIN CHpUsiiIa yOCKOHAJEHHIO BHOOPYO-TIap-
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TiHHOTO 3aKOHO/IABCTBA TAa MiXKHAPOJAHOMY BU3HAHHIO MOJITUYHUX
opraniB, o6paHUX Ha JIETAJbHUX JIEMOKPATHUUYHMUX 3acajiaX, TOOTO
iX 30BHIIIHBONOJIITUYHIN JleriTUMaIrii.

[Iporsirom 90-x pokiB XX cT. 3aKOHOJABCTBY IPO MWPHi 3i-
OpaHHS TIOJITUYHI eJiTH He HajaBaJd OCOOGJUBOrO 3HAYEHHS.
[Iporosommeni Ha KOHCTUTYIIHHOMY PiBHI TpaBa TPUBAJUN Yac 3a-
JIMIIIAJINCS JIeKJAPaTUBHUMU Ta Pi/JIKO BUKOPUCTOBYBAJNUCS 3a IIPSi-
MHUM TIPU3HAUEHHAM a’k /0 aKTMBHOTO 3aCTOCYBaHHA TiJl 4ac KO-
JIbOPOBUX peBoJiforifi. OcTranHi 3AiWCHUIN HaJA3BUYAWHO BaroMmuil
BILJIUB HE TiJIbKM HA PO3BUTOK IMOJITUYHOI cucteMu A3zepb6aiiskany,
a ¥ ix ocrarouHuil BUOGIp IMOM0 30BHIIIHBOMOJITUYHOI Opi€HTa-
mii, MixkHapomamii iMimx. OCKiTbKE OCHOBHOIO (DOPMOIO TIpOTEC-
Ty npoTu cdanbcndikoBaHuX MiJCYyMKiB i pe3ysabraTiB BuOOpPiB
ta pedepeHaymiB Oyau JeraJbHO OpraHi3oBaHi MUpPHiI 3i6paHHA,
B AsepOaii/pKaHi BJaJa BUPINIUJIA MEPErJITHYTH YMOBU iX IIpOBe-
JleHHs B MallOyTHbOMY, AaKTUBi3yBaTH HOPMOTBOPYY [lisl/IbHICTD,
CIPSIMOBAHY Ha TMONEPE/KEHHS <«JeJeTiTUMaIliiHuX pPU3UKiB»
(O. Ckinepchkux), 30KpeMa i MISXOM IPUITHATTS 3aKOHIB PO Mi-
TUHTH, JEMOHCTpaIllii, 3i6paHHs Y BHECEHHS /0 HUX 3MiH, SKUMHU
oOMeKyBaJl MOKJIUBICTb KOHBEHI[IHOI eJIeKTOpaJbHOI yuacTi y
pasi mIpoTecTy 4M HE3roAM 3 pe3yJbTaTaMU TOJI0CYBaHHS.

3a eKcIepTU30I0 HOPM MIOJI0 MITHHTIB, JAeMOHCTpalliil i 3i6panb
no Bewnerniancbkoi komicii B Azep6aii/izkaHi 3BepTaucs Hanepeo/1-
Hi BuGOpiB npesugenta un mapaamenty (2006 p.). Excnepru kepy-
BaJINCST HASBHICTIO B 3aKOHAX MPE3yMIIlii Ha KOPUCTH 300piB i Bij-
3HaYaJId MMO3UTUBHY JUHAMiKy IIOZ0 YCiX 3aKOHiB, aJjie BKasyBaJu
Ha NEeBHI HEAOJIKHU, AKi MOIJIM MPU3BECTUA 0 BUKOPUCTAHHA I0OJO-
JKeHb 3aKOHiB He Ha KOPHUCTb eJeKTopaTy. Tak, azepOaii/[yKaHCbKUIi
3aKOH, KWl paHille BBa)KaJu OJHWM i3 HaWOiJIbII JKOPCTKUX, Mic-
THUB KOPOTKE BW3HAYEHHS MOHATTS «3i6paHHsa» 6e3 audepeniiarii
Ta KOHKPEeTU3allii TaKUX MOKJUBHUX IiJKaTeropiii, sk 360pu, MiTHUH-
T, JIEMOHCTPAIlii, ByInm4Hi MaHidecTalliil, mikeTu, Mo B MOAATBIIO-
MYy MOIJIO TIPU3BECTHU JI0 JIOBiIbHUX pillleHb Biaaan. Kowmicis, 30kpe-
Ma, TMPOINOHYBaJa MPsMy 3a00pOHY IMPOBEJEHHS MUPHHUX 3i0paHb,
MoJIiTUYHUX MaHidecTalliii — Ta # To 1mij| yac NoJiii Jep;kaBHOi Ba-
F'M — 3aMiHUTU HA ONOCEPEJAKOBAHY, 1 TiJIbKM 111/ 4ac BJACHE IOAiI,
a He YIPOJOBX ycboro mepiony ii migroroBku. Kowmicisi HeratuBHO
OIliHMJIa HOPMU TPO KOHKPETU3AIlilo MicIlb MpOBe/leHHs 3i6paHb y
nentpi baky (CDL-AD (2007) 042), daxruuny ix 3a6opoHy m0-
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63y ypsagoBux OyIiBesb, aj/Ke TO/li BTPAYAETHCS YBECh CEHC
nporecty. Hopmamu 3akony O6ys0 3a060pOHEHO TPOBEJEHHS MUP-
HUX 3i06paHb 3 MOJITHYHOIO MeTOI 3a 24 TOAWHW /10 JHS BUOGOPIB
[TpesunenTa, HapoaHUX JenyTaTiB, pedepeHaymy.

B Asep6aii/pkani BUKOPUCTOBYBaJIU iHCTUTYT pedepeHaymy s
JeriTuMartii BJajii, 30KpeMa I0/I0 TUTAHHS MPO TPUUHATTS KOH-
CTUTYIIil Ta BHECEHHS 3MiH /0 Hel, SKi CYTTEBO PO3UIUPIOIOTH,/06-
MEXYIOTb OOCSAT TIOBHOBA)KEHb OPraHiB BJIAQJM Ta TIPaB JIOAMHU.
Pedepennymn Mamm Ha MeTi BUBHAHHS HOBOYTBOPEHUX JIEP3KaB MiK-
HAPOJIHOIO CITiJIbHOTOIO, YiTKO BUPaKeHUi MiXKHAPOAHO-TIPABOBHIL Jie-
rituMaritHuil KontekcT. TakoK 3aBJaHHSM pecry6JiKaHChbKIX KOH-
CcTUTYIiHNX pedepenaymiB Oynao mpoaeMoHcTpyBatn PE  Bummit
CTYIiHb JIETITUMHOCTI CXBaJIeHHd HACeJeHHSM ITPAaBOBUX OCHOB IIO-
JITHYHOI CHCTEMH Ta T'POMA/ISTHCBKOTO CyCHiJbcTBa Asepbaii/pKaHy
nepea IX BCTYIIOM JI0 Iiie€l oprasisauii, xoda ONUTyBaHHA HE IIPO-
BoMsIoCcs HAa KOHQJIIKTHUX Teputopisax. [lositnyni emitn mparnyam
MOKAa3aTu HAgBHICTb YMOB /719 (DYHKIIOHYBAHHS JIeMOKpaTii Ta 3Mill-
HUTU CBOi IO3UIi1 cepejl MisKHAPOJHOI CIiJbHOTH, XO4a MOJITUYHE
TJIO ycepennHi iep;kaB OyJ0 T0BOJi HECTPUATINBE: HEKOHCTUTYII HHI
3MiHN ypsIy, YacTi cIpoGH IepeBOpPOTY 3 mHepei6auyBaHOl Y4YacTio
30BHIIIHIX CHJI TOHIO.

3akpirieHHsT opraHisaiiii Ta 06MeKeHHSsT IepsKaBHOI BJIaN B KOH-
cruryii AsepOaiikany depe3 pedepenaym y cepeanni 90-x Bif-
[OBi/IaJI0 IParHeHHAM JEeMOKpPaTMYHUX IepeTBOPEHb SK HaceJseHHH,
TaK i OYiKyBaHHAM Mi’KHApOJHOI CIIiJIBHOTU BiJIIOBIAHO IIOAO BUMOTL
Beryny a0 PE. HeoOximmicts BHecenHst 3Min g0 Koncrutytiit Oy-
Jla cripu4rHeHa BUMoramMn PE BUKOHyBaTu 3000B’3aHHS, B3STi MpH
BCTYIIi JI0 1€l opranisalii, Ta y3roAuTH HalliOHAJbHE 3aKOHOJABCTBO
3 JIEMOKPATUYHUMHU €BPOINEHCHKUMU i MiXKHAPOIHO-TIPABOBUMU CTaH-
napramu. AJjie TpoBe/ieHHSI pedepeH/HIX KaMIlaHiii 6yso BU3HaHe
MI>KHAPOJHUMU CIIOCTEpirauaMu TaKuM, 110 He BiJIOBiIaI0 JeMOKpa-
TUYHUM CTaHJapTaM, a OT:Ke, pedepeHymMu 3/e6iJbIlIoro BUCTYIIA-
JIM BHAPSJJSIM caMoJieriTuMariii Biaau, 3aco60M 30BHIIIBOIOJITHY-
HOT JIeTiTUMAIlil Ta pecypcoM JIeTiTUMAIliifHOT MOJITUKN JepsKaBu Ha
MIi’KHapO/{HOMY PiBHI.

29 mompaBok g0 Koncrutytiii Peciy6nikn AsepOaiiykan, BuHe-
ceni Ha pedepeniym 2009 poky, MaJu K IEMOKPATUUYHWH, TaK i aH-
TuieMokpaTuunnii xapakrep. Excrieptu BK 1o ocHoBHUX neMokpa-
TUYHUX BijHec/u: ToOKJaJaHHs Ha Kouctutyniiinuii cyny AP npa-
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Ba IIPU3HAUYEHHS BUOOPIB 32 3alIUTOM JIEPKABHOTO OpraHy; HaJaHHS
mpaBa Ha CIIPOCTYBaHHs ony6JikoBaHoi iHdopmMarlii; 060B’I3KOBICTb
JUlsl BUKOHAHHSI 3aCHOBAaHMX Ha JIOKaszax pillleHb CyAy; PO IIy-
6aikarito pimenb Koncrurytiitnoro tTa Bepxosaoro cyzis. [lo an-
TU/JIEMOKPATUYHUX HaJe)KaTb: IIPOJOBJKEHHS IOBHOBakeHb Mijwi
Mepramicy Ha Tepiof BiHCHbKOBUX JIilf; MPOJIOBKEHHS IOBHOBA-
xkenb lIpesnzenra Ha yac BilicbkoBux xiii (cr. 101-V); BusyueHust
3 Koncrurynii oOMesxenHs: TepMiny nepeOyBaHHS Ha IOcaji /BOMa
TepMiHaMu; MiA3BITHICTD MyHinMNagiTeTiB Misti Mepkaicy ta nep-
JKaBHUI KOHTPOJIb 3a JIiJAbHICTIO MYHIIIMTIAJITETiB, YMOBHU iX PO3-
nycky (CDL-AD(2009)010). 3mict octaHHbOI IPyIU BUKJIMKAB 3a-
HEIIOKOEHH:A He TIJbKU Jeraslisalliclo IOCUJICHHSA aBTOPUTAPU3MY B
KpaiHi, a ¥ KoHcepBalielo HeBupilreHocti Haripno-Kapa6axcbkoro
koHprikTy. Haraznaemo, mo PE ne 3ziiicHIoe crioctepeskeHHs 3a pe-
(epeniymamu, BBa)KalOUM X BHYTPIITHBOIO CIIPABOIO JIEPXKaB.

HeraruBui BUCHOBKH CIIOCTEPEKeHb Jiesieralliil CyIpoBOKYBaJIN
MPaKTUYHO Bci BUGOpH i B A3epbaiiskaHi, OCKiJIbKY BOHU HE Bi/IO-
Bila/IM MiKHApOJHUM cTaHgapraM, GyJn HasgBHI CEPO3Hi MOPYIIEH-
Hd, a romy PC Bumymena Oyna 3aiiicHioBaTu nocTiiinuii MoHiTopuHr
Bu6Opumx TporieciB. IMoBipHuii meperssin yaenctsa B PE 3arpoxy-
BaB Aseplaiizxkany 2003 poky, a oco6mmBo 2005-ro. sKopcTrux
CaHKIIi# 3acTocoBaHO He OyJI0 3 OISy Ha Te, 10 MPe3n/IeHT labXxam
AulieB IpuitHAB pilllyye NPOEBPONEICbKY HAI[iIOHAJbHY MOJITUKY He-
3aJICKHOCTI Ta 3aABUB, IO BUCTYIIAE€ 32 MHUPHE BPETY/IIOBAHHA CU-
tyarii B Haripuomy Kapa6aci, 1mo 6yJsio TOJOBHOIO TPUYNHOIO TTPO-
no3uttii craru uyisenom PE. Ilomo BuGOpiB 119 mpobiemMa JA0THYHA
JI0 TIPOLIelyPH TOJIOCYBaHHS, 60 3aKOH TIpO BuGOpU He mepeadadae
MOKJIUBICTh TOJIOCYBAHHS 32 KOPIOHOM, a 3HaYyHa KiJIbKiCTh BHOOP-
iB AsepOaii/pkaHy € BHYTPIlTHbO nepeminieaumu ocobamu (BITO)
3 Haripnoro Kapa6axy a6o nmpuseranx TepuTopiil, He i KOHTPOJIb-
HUX ypsay AsepOaiiskany.

[Tpore cankiiii yce »x Gyso 3actocoBaHo misHime. Ha ocnoBi Bu-
cHOBKiB €Bporeiicbkoro cyny ITAPE npuiimae pesosionii, y sKux
OIIiHIOE HaIliOHAJbHY IIOJITHKY IIO/I0 YIOCKOHAJIEHHSI 3aKOHO/aB-
ctBa, a PE po6uTh BUCHOBKM MPO CTaH IIPAB JIOAMHU Ta 3aCTOCOBYE
3aco6u mpuMycy A0 ixX fgorpumannsg. Tak, Ha mijcraBi MaTepiasiB
cipaBu DarymnnaeBa npotu Asepbaiiprany [IAPE 3acymmma ape-
IITH, 3aJIKyBaHHS, TepecyiyBaHHs Ta 1norpo3u ¢pisuyHoi posmpa-
BU Ha/J KypHaJsictamu [918].
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OTtxe, 3a mepiox 1996—2010 pokiB Beneriancbka Komicis Bi-
JlirpaBajia BaKJWBY POJb Y 30BHINIHLOMIOJITUYHIN €JIeKTOpasb-
Hill Jgeritumarii Bragm AsepOaiipxany Pamoro €sponu, a ii Bu-
CHOBKH II[O/I0 BiJNIOBIZIHOCTI BHOOPYOro 3aKOHO/ABCTBA MisKHAPO/I-
HUM CTaH/IApPTaM CTaJId OJHUM 3 BU3HAYAJBHUX (PAKTOPIB OGpaHHS
KpaiHOIO €BPOIEHCHKOr0 MIsAXy Ppo3BUTKY. OO6csAr criBmparii Mix
Asepbaiipkanom i Beneriancbkoio Komicieio 6e3nocepe/inbo 3aJe-
JKaB BiJl €BPOINENCHbKOI 30BHINTHBOMOJIITUYHOT OpieHTallil /ep:Kas.
[TpuitHATTS BUOGOPUMX Ta TMOB’S3aHUX i3 HUMHM 3aKOHIB i BHECEHHS
3MiH /10 y:Ke YMHHUX, OyJ0 BHUKJNKaHe HEOOXiJHICTIO yperysioBa-
TH Ta TIOTEPEeUTH JAeJeTiTUMAaIliifHi Mpollecu B KpaiHi, MOKJNBICTH
«KOJIbOPOBOI peBoJtolii». Ilicsst BperystoBaHHST TOJITUYHOI cuTya-
i1 6isbiTicTh pekoMenatiii Komicii oo 3akoniB Oysii BpaxoBaHi,
npote B AsepbaiiskaHi 11e 3aKOHO/IaBCTBO 1€ He Bi/NOBiae MisKHa-
POMHUM CTaHJapTaM, Xoua i CIOCTepiTaeTbCs MEeBHUN Mporpec, Bpa-
XOBYIOUU TIOBHY BiJICYTHICTb JE€MOKPaTUYHUX TPaJUIliil HA TOYaTKY
90-x pokiB XX cT.

'MonepeaHbo aBTOpOM po3rnsiHyTO ponb MAPE, OBCE, KMPB, €Bponeicbkoro cyay y
enekToparnbHii Ta pedepeHaHin neritnmadii snagm [Aue.: 1-4].

2CtatyT OOH 1945 p., 3aranbHa feknapauis npas nogunnn 1948 p. (cT. 21), MixHapogHui
naKT Mpo rPOMaASHCLKi Ta noniTuyHi npasa 1966 p. (cT. 25), KoHBeHLis npo npaga
inBanigis FTA OOH 2006 p.

% Kopmekc HanexHoi npaktuky y Bubopumux cnpasax 2002 p. (Kogekc); iHTepnpeTatmeHa
Aeknapalis npo cTabinbHicTb BUbopUoro 3akoHogascTea 2005 p., [eknapauis npo
yyacTb XiHOK y Bubopax, BUCHOBKM LL,0A0 BUCBITNEHHS 3acobamu MacoBoi iHchopmalii
nepenBubopuyoi aritayii, 3asBa npo TnymayeHHst Kogekcey Lwoao yyacTi y Bubopax nto-
aen 3 obmexeHumu moxnuaocTamu 2010 p., KepiBHi NpuHLMN 4Ns KOHCTUTYLiIAHKX
pedepeHaymiB Ha HauioHansHoMy pisHi 2001 p., Kogekc HanexHoi npakTuKn LWoao
pecepenaymis 2007 p. (Kogekc wono pedepeHaymis), 3BiT Npo iMnepaTUBHUIA MaH-
aart i nogibHi npaktukm 2009 p.

4 [loKyMeHTM LLOAO0 NOMITUYHMX NAPTIiA, NPUIAHSTI BeHeLiaHCbKO KoMicieto: KepiBHi npuHLm-
M Woao 3abopoHK Ta po3nycky NOMITUYHUX NapTiA i nodibHUX 3axoais, Pekomenpadii
Ta [lonosigi Woao iHaHCyBaHHS NONITUYHKX NapTii, KepisHi npuHUmMnK i MNosicHioBanb-
Ha 4onoBiab LWOAO 3akoHO4aBCTBA NPO NOMITUYHI napTii [AuB.: 5, ¢. 38].
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Anomauis. Y crarti BUCBITIOETbCA 3abe3ledyeHHs CBOOOMM
rmapJiaMeHTChbKUX, TTPE3UIEHTChbKUX Ta MicleBUX BUOOPIB BiIOBiIHO
JI0 CBITOBUX Ta €BPOMENCHKUX CTAHAAPTIB SIK KPUTEPiil SKOCTi PyHK-
HIOHYBAHHA MOJITUYHUX IHCTUTYTIB I JEMOKPATUYHOI CIIPAMOBAHOC-
Ti MOMTHYHOTO TIporiecy B AsepOaiikaHi.

Kmouoei caosa: AsepOaiijpkan, Benemiancbka komicis, OOH,
€C, KaBkasbkuii perion, Bu6opu, BuU6OpUe 1MPaBo, 3aKOHOABCTBO.
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Annomauus. B crarbe ocBeraercst o6ecredenre cBOOOIbI map-
JIAMEHTCKUX, MPE3UJAEHTCKUX U MECTHBIX BBIOOPOB B COOTBETCTBUU C
MUPOBBIMU UM €BPOMNEHCKUMU CTaHapTaMHU KakK KpUTepuil KauecTBa
(pyHKIIMOHMPOBAHNS TOJUTUYECKUX WHCTUTYTOB U JIEMOKpATHYec-
KOI HaIlpaBJEeHHOCTH MOJIMTHYECKOro mpoiecca B AzepbaiiisKaHe.

Kmouesvie caosa: Asepbaiijkan, BeHelmanckas KOMUCCHSI,
OOH, EC, Kapkasckuii pernos, BbI6OPbI, M30HpaTeabHOE IIPABO,
3aKOHOATEIbCTBO.

Summary. The article covered ensuring freedom of
parliamentary, presidential and local elections in accordance with
international and European standards as a criterion of quality of
functioning political institutions and democratic orientation of the
political process in Azerbaijan.

Key words: Azerbaijan, the Venice Commission, the UN, the
EU, Caucasus region, elections, suffrage legislation.
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TabGawnrist 1

AisapnicTs Benerriancpkoi KoMmicii moao subopis Ta pedepenaymis y Pecrry6aimi Azepbariaxan [9]

JlaTa IPUITHATTS Ta PO3rAs y KoMicii
Koncrury- 3aKoHy IIPO BU- 3
1Iii Ta BHECeH- Bu6 6opu Ta pede- 3akoHy 1Ipo Aoy 1po
HsI 3MiH 40 MOOPHOTO KOAEKCY peHaymu, OLliHKa | IOAITUYHI IapTii MITHHTM Ta...
o AeMOHCTpartii
KOHCTUTYIIii1 IIPOBEAEHMX
24 ceprns 2002 — (5) nonepeans oniin- | 2000 1992 (3i aminamu | 1998 (3i aminamm
2002 Ka, KOMeHTapi, 2000 — (4) xomen- | 1996, 2001, 2002, | 2006)
He 2003 — (5) momepeans onin- | Tapi, indpopma- 2003) 2006 — (3) more-
posrasjaiacs |xa, OCHOBHI pekOMeHAarlil, mis (2) 2004 — (4) xo- peAHi BUCHOBKM,
TonepeAHii OCTaTOYHMIL 2004 — (2) MeHTapi, po- BMCHOBKI
BUICHOBOK, nonepeAHi KT BUCHOBKIB,
2005 — (6) mpoeKT BMCHO- pexkoMeHaarrii BUCHOBKI
BKiB, ITPOEKT 3MiH 40 KOJEK-
Cy, IIPOEKT OCTaTOYHMX BU-
CHOBKiB, ITPOMi>KHa AyMKa,
OCTaTOYHI BUCHOBKH,
2007 — (1) xpyraniz ctia,
2008 — (4) mpoexT rorepe-
AHIX BUCHOBKIB, IIPOEKT IIPO-
Mi>KHMX BUCHOBKIB, IIOIIepe-
AHi BUCHOBKU
Table 1

The Venice Commission’s activities associated with elections and referendums in the Republic

of Azerbaijan [9]

Date the VC adopted and considered the documents

intermediate opinion;

final conclusions

2007 — (1) Round Table
2008 — (4) draft preliminary
findings, draft interim
findings and preliminary
findings

Constitution | Concerning the Electoral Concerning the Concerning Concerning
and Code Law on Elections the Law the Law on
amendments and Referendums, on Political Rallies and
to the assessment of Parties Demonstrations
Constitution past elections and
referendums
August 24, 2002 — (5) previous 2000 1992 (as 1998 (as
2002 assessment, comments, 2000 — (4) amended 1996, | amended in
Was not 2003 — (5) previous comments and 2001, 2002, 2006)
considered assessment; basic information (2) 2003) 2006 — (3)
el g |- 2000 @ | preliminary
}230()5 — () c}ilraft findings;gdx,'aft preliminary . comments, findings and
amendments to the Code; recommendations d.raff( findings, |findings
draft final conclusions, findings
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JeriTuManirigi Kpurepii Ta iHAMKaTOpU BMOOpUOro mporecy y Bubopuomy
Kogaekci Pecrry6aiku Asepbarigxan (craroM Ha 2010 p.) [7]

No InamkaTOp TpaHCIIAapEHTHOCTi BMGOPYOro mporiecy

1 HasHicTs y uaeniB komicii kBaaidikariii Ta 40cBigy mposeeHH: -+
BUOOpIB

2 HemoxAMBICTH AMCKpPeITiiTHOTO BiKAMKaHHS YAeHiB KoMicil opraHa- -
MM, SIKi IX IIPU3HAYaAIOTh

DopmysaHHs KoMiciit ¢axiBIsiMu 3 B1OOpiB —

Pynkirionysanss LIBK va mocriitanx 3acagax +

He3saaexxHicTp Big BUKOHaBYOI BAaAu -

INoaitTrana Heymepesxenicts LIBK Ta inmmx subopunx komiciit -

N|O |G| |W

ITposopicts gistapHocTi (mpucyTHicTh 3MI, criocrepiradis). —+

ImaukaTop OCKap>KeHHsI IOPyIIeHb BMOOPYOro mporecy

1 3axoHoaByo 1epesdadeHa MOXKAUBICTb OCKap>KeHHs cyO'ekramu Bu- | +
OGopyoro mporecy

2 HaseHicTs i uiTKe posMesKyBaHHs ITIOBHOBa>KeHb OpraHiB, sIKi po3ras- | —
AQIOTh CKapru

3 YperyaioBaHH: IIpoLeAypy OCKap>KeHH:, Ti AOCTYIIHICT, IPOCTOTa, -
indopmariiitaa BiAKpUTICTH

ImauxaTop 6e3cTOPOHHOCTI BMOOPUOTO Mpouecy

Biaxpuricts i gocTynnicTs ingopmanii nmpo kaHauaaris i naprii —+

BiaxpuTicTs i MpaBnABHICTH CIIUCKiB BUOOPIIiB -

HasipHicTh TPO30PIUX CKPUMHBOK 4451 TOAOCYBaHHsI -

HasBHicTS, BiAKpUTICTE i 0OCAT 40CTPOKOBOTO IOA0CYBaHH ST +

IepioayuHi OroAommeHHs 4aHNX PO ABKY BUOOPIIiB y AeHb BUOOpPiB | —

(X RO I IOV I NSl B

UYiTki mponeaypu goctasku Ta oTpuManH: Komiciamu IBK i okpysx- -
HIIMY KOMICisIMU BUOOPUYMX TTPOTOKOAIB

7 IlyGaixarist AJOKAaAHUX Pe3yALTaTiB 110 BUOOPUMX AiABHUIIAX, OKPY- -
rax i Ha JeHTPaAbHOMY PiBHIX

Crucai Tepminm my6aikanii octaTo4Hnx pesyAsTaTis -+

Odiniraa mybaikaris (piHaHCOBMX 3BiTiB PO HAAXOAKEHHS Ta BU- | +—
KOPUCTaHHS pecypciB BOOpunx GpoHAiB cyO'eKTisB BUOOpUOro mpo-
necy LIBK y apykosanux 3MI
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Legitimation criteria and election process indicators in the Electoral Code of the
Republic of Azerbaijan (as of 2010) [7]

No Electoral process transparency indicator

1 Committee members possess necessary qualification and -+
experience in holding elections

2 It is possible to discretionary withdraw commission members by -
the bodies that appoint them

Election commissions include election experts -

CEC operates on a permanent basis +

Election commissions are independent from the executive branch -

QO || W

CEC and other election commissions can be described as politically -
impartial

7 All activities are transparent (presence of media and observers) -+

Appeals against violations of electoral process

1 The legislation provides for the possibility to appeal the election +
process by its members

2 Appealing bodies have the clear cut distributed powers -

There is an easy to access, simple and open-access appealing -
procedure

Impartiality of electoral process

Information about candidates and parties is open and accessible -+

Voter lists are transparent and accurate -

Ballot boxes are transparent -

Availability, transparency and extent of early voting +

Data about voter turnout on election day are periodically published -

NGB |WIN |-

CEC commissions and district election commissions have clear -
procedures for delivering and receiving voting protocols

7 Detailed results across the polling precincts, districts and at the -
central level are published

The final results are published shortly after elections -+

The financial statements about sources and expenditure of funds +-
provided by election process members are officially published in
the in the print media

978



Eugenia YURIYCHUK,

Doctor of Political Sciences, Associate Professor

at the Political Science and Public Administration,

Department of History, Political Science and International Relations,
Yuri Fedkovich National University of Chernivtsi

THE ROLE OF THE VENICE COMMISSION IN FOREIGN
ELECTORAL AND REFERENDUM LEGITIMATION
OF POWER IN AZERBAIJAN (1995-2010)

(USSR), the international community closely observed the

transformation processes in the newly created states of the
Caucasus, as a region particularly important in geopolitical sense,
assisted and actively participated in their reforms applying different
foreign policy models in different periods of time: the «European
home» or «promoting democracy» or the concept of «Eurasianism».
The newly created states needed legitimation to acquire the status
of a «political actor». Their political system was formed on a new
basis through free elections to the public authorities. Here, an im-
portant role is played not only by presidential, parliamentary elec-
tions or selection of political parties, who will take appropriate de-
cisions, but also by election of local governments as a mechanism
of legitimation «from bottom up». For Azerbaijan conducting elec-
tions in accordance with democratic standards was one of the cri-
teria it had to meet to acquire its international recognition and
membership in the United Nations (UN), the Council of Europe
(CE), the Organization for Security and Cooperation in Europe
(OSCE), to receive aid in the democratic reorganization of its po-
litical system, technical assistance from the European Union (EU)
to further strengthen its position in the international relations.
Therefore, the objective of this article is to clarify the role of the
Venice Commission in the electoral and referendum legitimation of
power in Azerbaijan'.

g fter the collapse of the Union of Soviet Socialist Republics
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It is well known that one of the most important political crite-
ria to EU accession is freedom of parliamentary, presidential and
local elections in accordance with the international and European
standards, which measure the quality of political institutions and
political orientation of the democratic process. Under the accession
procedure the CE attached great importance to normal functioning
of the Parliament in Azerbaijan and implemented cooperation pro-
grams to this end. Importantly, not only countries of the Caucasus
were interested in this cooperation, but also the international com-
munity as this organization was viewed as a possible mediator of
the conflict between Armenia and Azerbaijan in Nagorno-Karabakh
region. PACE monitoring procedure, stipulated as one of entry con-
ditions, was started immediately after Azerbaijan’s accession to the
Council of Europe in 2001.

In the post-totalitarian countries elections are subject to po-
litical monitoring of such areas as freedom of expression and de-
mocracy, functioning and protection of democratic institutions, lo-
cal democracy, — mostly under the CE Programme: <«Activities
for the Development and Consolidation of Democratic Stability
(ADACS)». To speed up reforms and harmonize Azerbaijani nation-
al standards with the European ones the target post-entry coopera-
tion program was adopted.

In the decision about whether or not a state has met the «ac-
quis criterion» in the area of elections the Venice Commission
(VC) opinion is of particular weight. The VC is an advisory body
to the Council of Europe in international, constitutional, elec-
toral law (para-Constitutional) and Human Rights, which pro-
vides expert evaluation of laws and regulations for their compli-
ance with European standards and practice, prepares bills, partici-
pates in international organizations’ seminars on electoral issues
and sets up its own workshops in cooperation with the national
CEC — central election committees. CE relies on its findings when
making decisions about line of actions to take with regard to a par-
ticular country. Consultations with this organization are held on
the basis of cooperation agreements concluded with the national au-
thorities. As for Azerbaijan, the Venice Commission practices in this
country various forms of such cooperation. In particular, the VC
conducted in 2006 the Conference on «Election Law and Practice
in Azerbaijan» in Baku (April 5). Moreover, it organized in Baku
on November 9, 2007 jointly with the Council of Europe and IFES
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the roundtable on election commissions, a number of election train-
ings in Azerbaijan (Baku, September 8-10, 2003, July 8—10, 2004).
The summary of the VC activities concerning elections and referen-
dums in the Republic of Azerbaijan is presented in Table 1.

The VC is committed to the principle of non-interference in
political process and proves only optional legal advice; in its ev-
eryday activities the Commission is guided by the following rules:
1) do not impose legal uniformity, 2) take into account the cur-
rent national situation (CDL (2002) 7 rev.). The VC’s activities
focus the national level although with regard to Azerbaijan as a
country that expressed the desire to <join the family of European
nations» the legal expert evaluation at the local level was imple-
mented (see: CDL-AD (2009) 049).

In its analysis of regulations for being in line with «democra-
cy» the criteria are taken into account that are set forth in the ba-
sic international legal documents?, which state that citizens have
the right to participate in public affairs and public governance. As
part of human rights monitoring before the accession of Azerbaijan
to the Council of Europe the VC has analyzed the draft constitu-
tional law on regulations applicable to implementation of the human
rights and freedoms in the country (2001) (CDL-INF (2001) 027).
In the European countries, the main document is the Convention
for the Protection of Human Rights and Fundamental Freedoms,
the OSCE, CE and EU regulations, as well as VC documents?.
According to the Code of Good Practice in Electoral Matters: «In
the polling industry as well as in others, the international protec-
tion of human rights guarantees minimum standards and he nation-
al law is able to move forward and ensure broader political rights»
(CDL (2002) 023 rev.).

The European documents are political by their nature; they are
not legally binding and are not subject to formal ratification pro-
cedure. Basic principles of authorities’ electoral legitimation are
based on certain electoral rights and obligations the candidate states
should conform with, that are listed in the Copenhagen Document
(today their understanding is somewhat deeper), which include: hold
free elections at set intervals, allow people to choose entirely at least
one legislation chamber, ensure universality of voting and equal suf-
frage, enforce rights of citizens to hold political positions, ensure the
right to establish political parties and provide to these parties the
opportunity of competing between each other on principles of equal-
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ity before the law and before the current government, provide the
possibility of holding election campaign in atmosphere of freedom
and equality, without administrative coercion, violence, threats or
fear of retribution to parties or voters, ensure unimpeded and non-
discriminated access to the media and the secrecy of voting, ensure
honest and fair counting of votes and timely inform the public about
results of the election process, ensure timely inauguration of candi-
dates, who have garnered sufficient number of votes and the possi-
bility for them to remain in office until the statutory period is ex-
pired [5, c¢. 302—-303].

The VC does not analyze the reasons behind using a particular
electoral system in a country; its role is rather to contribute to the
democratization of the national political system as a whole through
legalization and prevention of fraud during elections. Generally, the
VC applies the following methods in order to prevent manipula-
tions of the electoral law and ensure legitimacy of the electoral pro-
cess: 1) bring the election principles in line with the Constitution,
2) avoid modifications of the electoral system immediately prior to
the elections, or — as an exception — allow for such modifications
only if such system does not conform with basic election principles,
3) secure in the Constitution the rovisions, according to which any
changes in the electoral law during the upcoming elections should
be based on the old system and the new ones should come into ef-
fect after such elections, 4) limit the powers conferred on legisla-
tors and constitutionalize the limits of multi-member districts (CDL
(99) 51 p. 8), 5) ensure impartiality of election commissions, and 6)
make available an effective system of appeal (CDL (2002) 7 rev.).

These are the last two provisions that are deemed to constitute
the procedural safeguards of election principles.

In Azerbaijan, the priority of international law (Article 10, 12,
148, 151) and the principles of electoral law (Art. 56, 83, 101) [6]
are officially proclaimed in the Constitution.

To determine the degree of elections’ legitimacy the VC ascer-
tains compliance of regulations it has analyzed with the principles
of stability of laws, impartiality and the possibility of challeng-
ing violations during elections as the basis of building trust to the
electoral process, which is of particular legitimate importance. In
Azerbaijan, the stability of electoral law is contributed through
adoption of the Electoral Code (1999, 2003) [7, 8].
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Table 2 shows the availability of legitimate criteria and indica-
tors in the Electoral Code as of 2010. However, it should be high-
lighted that the same recommendation regarding, say, composition
of the commissions at all levels, «to avoid the risk of unnecessary
and excessive influence of one political force» (CDL-AD (2008)
011) was reiterated for Azerbaijan several times (2003, 2005),
which can be construed as its reluctance to heed to this advice. The
recommendation of including in the election commission the mem-
bers of appropriate level, experience and professional qualification
relate rather to organizational difficulties. In Azerbaijan, unfortu-
nately, the members of precinct election commissions are recruited
directly during the election process. There is no clear procedure
for appealing violations. According to Article 170.3 of the Election
Code the votes cast in a single-mandate constituency should be re-
counted if the ballots are improperly counted, however in accor-
dance with the Article 170.2 miscount of ballots does not constitute
the valid grounds for invalidating the elections. This gives rise to
a legal conflict that prevents the election results from being offi-
cially rescinded. The district elections can be declared invalid only
if the votes were cancelled in more than 2,5 of all precincts and
the number of registered voters at precincts exceeds 1,/4 of all reg-
istered voters in the district, which is too far-fetched.

The challenging issue is related to the dual jurisdiction of the
appeal authorities that can be represented either by courts or by
higher level election commissions. Although the possibility of choos-
ing between different appellate bodies put complainants in unequal
situation, thus leading to excessive confusion, it is provided for by
the Azerbaijani legislation.

It can be asserted that the Venice Commission is highly com-
mitted to the idea of foiling any electoral engineering in the post-
Soviet states, i.e. any attempts to use electoral laws, rules and pro-
cedures to access to and maintain power in the state, region or city.
Incidentally, the complexity and excessive control in Azerbaijan
election procedures and laws can be considered a manifestation of
such engineering. It can be confronted only by voters with high
level of electoral culture.

In order to facilitate expression of will the primal attention in
the analysis of the procedural aspects is paid to the criterion of
transparency. Some of the recommendations provided by the Venice
Commission in this regard were introduced immediately, some of
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them took longer than expected and some are still left unheeded.
For example, the provision about providing voting precincts with
transparent ballot boxes, the rules on issuing certified copies of
voting protocols free to all observers have first appeared, then dis-
appeared in Azerbaijani EC rules, but eventually were introduced.
Moving in this direction Azerbaijan brought its norms in line with
the proposed number of registered voters at any given precinct
equal to 1500, simplified registration of candidates and their with-
drawal only after serious, repeated and or deliberate violation of
the codes by adhering to the principle of proportionality (i.e., sanc-
tions for violations and restrictions of freedom of speech should be
proportionate).

One of the VC’ priorities is the Azerbaijani legislation on po-
litical parties, whose activities are closely related to the electoral
process: «Free elections and freedom of association in political par-
ties are closely linked in any democracy since political parties are
created to obtain political power through free and fair elections»
[5, c. 264].

The legal institutionalization of political parties in the electoral
process takes place in the following areas:

— consolidation of provisions on political parties in the national
laws and regulations (Constitution, special general laws on politi-
cal parties);

— introducing amendments to the electoral laws, which regu-
late participation of the parties in the elections as the main partici-
pants in the election process.

The national regulations were verified for their compliance with
the documents on political parties adopted by the VC*.

Normative regulation of elections and political parties in the
Caucasus region has its own specifics related to the perspective of
national leadership and the political processes in these countries.
Respective laws on the parties were taken in different periods of
independence: in 1992 in Azerbaijan, in 1997 in Georgia, only in
2002 in Armenia. Introduction of amendments and adherence to
recommendations monitored by the European institutions has con-
tributed to their improvement towards democratization. For exam-
ple, in Azerbaijan, the amendments in the respective election laws
were made in 1996, 2001, 2002, 2003, and analyzed in 2004 in
various formats: comments, draft findings, conclusions.
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International institutions have considered very carefully the
Azerbaijani draft laws on political parties. It should be noted that
this legislation is similar and rather close to the Guidelines. For ex-
ample, the main objective of the parties was identified as partici-
pation in the political life of the state. The laws also set forth the
basic principles of political parties and their activities, the freedom
to determine their internal structure, purpose, forms, methods and
priorities. They prohibit the parties created with the purpose of or
acting toward overthrowing the existing constitutional system of
Armenia and Azerbaijan. This provision is contained in the legisla-
tion of almost all post-Soviet states. At first glance this is the usual
requirement that is hardly objectionable but some experts came to
discover dangerous overtones: «...the requirements for the parties not
to commit acts contrary to the constitutional order can be used as
a pretext for refusing in registration or suppressing the parties that
seek to achieve the fundamental constitutional changes by peaceful
means» (CDL-AD (2007) 018). However, according to the authors,
this requirement is justified in the countries that have long been de-
prived of independence and were forcefully included in the USSR.
Given the fact that the democracy in these countries remains rather
fragile, the issues of protecting their sovereignty, constitutional or-
der and territorial integrity are still relevant.

The VC gave its negative assessment to an attempt of introduc-
ing in Azerbaijan the institute of imperative mandates. According
to European experts, who in 2009 conducted a special comparative
study on the imperative mandate (CDL-AD (2009) 027), implemen-
tation of the imperative mandate would provide to political parties
the right to annul the election results, thus undermining credibility
and legitimacy of the elections.

Summarizing the data on the quality of the party- and election-
related legislation in Azerbaijan, it can be concluded that the an-
alyzed legislation highlights the exceptional role of the parties in
expression of the people’s will, rather than their role of enforcing
democracy. On one hand, it prohibits the activities of internation-
al political parties as possible participants in formation of the gov-
ernment agencies and on the other, it allows for the inter-party dia-
logue and cooperation. In general, the qualified opinion of interna-
tional institutions contributed to the improvement of the party- and
election-related legislation and international recognition of political
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bodies elected on the legitimate democratic principles, i.e. their for-
eign legitimation.

In the 1990’s the political elites tended to underestimate or
even neglect laws on peaceful assembly. Equal rights proclaimed in
the Constitution for a long time remained purely declarative and
were rarely used until the advent of the so-called color revolutions,
when they returned from oblivion. The said revolutions produced
an extremely significant impact not only on the overall develop-
ment of Azerbaijan’s political system, but also on its final choice
of foreign policy orientation and its international image. Since the
main form of protest against rigged election and referendum results
were the legally organized peaceful assemblies, the Azerbaijani au-
thorities decided to review the terms under which such assemblies
could be convened in the future by strengthening legislative work
on prevention of the «delegitimation risks» (O. Skiperskyh), includ-
ing through adoption of or amending the laws on rallies, demon-
strations and meetings, which limited the citizens’ right to convene
during elections to protest against or express their disagreement
with the voting results.

Azerbaijan applied to the Venice Commission to examine its
rules on rallies, demonstrations and meetings before the 2006 presi-
dential and parliamentary elections. In their findings, the experts
were guided first of all by the presence in the laws of presump-
tion in favor of holding assemblies and noted the positive dynamics
they have identified in all laws they have reviewed but — simul-
taneously — pointed out to some weaknesses that could potential-
ly lead to turning these laws against the electorate. For example,
the Azerbaijani legislation that was considered as one of the most
rigid of its time contained only a brief definition of the «assem-
bly» without specification of such possible subcategories as meet-
ings, rallies, demonstrations, pickets, which subsequently could
lead to the government’s arbitrary decisions. The Commission has
proposed to replace the explicit prohibition of peaceful assemblies
and political demonstrations — only during events of national
importance — by indirect prohibition only during the actual event,
instead of the period, during which it is prepared. The Commission
denounced the rules that required to specify the assembly places in
the center of Baku (CDL-AD (2007) 042), banning such assemblies
near the government buildings because — in Commission’s opinion —
such restrictions emasculated the sense of protest as such. The law
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prohibited peaceful gatherings for political purposes 24 hours before
the election of the President, MPs or referendum.

Azerbaijan used referendums to legitimize the powers that be,
particularly the issue of adopting the Constitution and its amend-
ments, which significantly expanded / limited the scope of the gov-
ernment and human rights. The purpose of referendums was to push
international community into recognizing the newly emerged states
and had a distinct international legitimation context. Another pur-
pose of the constitutional referendums in the former USSR repub-
lics was to demonstrate to the CE a supreme legitimacy of the le-
gal framework underpinning the political system and civil society of
Azerbaijan approved by its population before its accession to this or-
ganization, although the survey was not conducted on the disputed
territories. The political elites wanted to show that their country had
all necessary conditions to ensure proper functioning of democracy
and sought to consolidate their position in the international com-
munity, albeit on unfavorable political background: unconstitutional
changes of government, often coup attempts with alleged interfer-
ence from the outside and so on.

Consolidation of the existing state power and limitation of its
boundaries in Azerbaijan’s Constitution achieved through the ref-
erendum held in the mid 90’s met the desire for democratic trans-
formation nourished by the population and expectations of the in-
ternational community in the eve of Azerbaijan’s ascension to the
Council of Europe. The need for amending the Constitution was
caused by CE'’s requirements to fulfill the commitments the country
had assumed when entering this organization and align the national
legislation with democratic European and international legal stan-
dards. However, the referendum campaigns were rejected by inter-
national observers as inconsistent with democratic standards and as
being used mostly by Azerbaijan’s authorities as a tool of self-legiti-
mation, a means of acquiring the international legitimation and the
resource of legitimation policy at international level.

Twenty nine amendments to the Constitution of the Republic
of Azerbaijan put for voting at the 2009 referendum were both
democratic and anti-democratic by their nature. According to the
VC experts the democratic amendments included: empowering the
Constitutional Court of the Autonomous Republic to call for elec-
tions at the request of a public authority, the right to refute the pub-
lished information; obligation of enforcing the evidence-based court
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judgments, publication of decisions taken by the Constitutional
and Supreme Courts. The antidemocratic included: extension of Milli
Majlis’ powers for the period of hostilities, extension of the President’s
powers for the period of hostilities (Article 101-V); exclusion from the
Constitution of the two-term limit for elected public officials, ac-
countability of municipalities to the Milli Majlis and state control
over municipalities and conditions, under which they can be dis-
solved (CDL-AD (2009) 010). The latter was regarded as a means
of deepening authoritarianism in the country, and also as a method
of preserving the smoldering Nagorno-Karabakh conflict. It should
be borne in mind that CE does not monitor the referendums consid-
ering them an internal affair of the states.

The observers produced negative opinions on virtually all elec-
tions in Azerbaijan, as such that did not meet international stan-
dards and abounded in serious violations; this forced CE to contin-
uously monitor the electoral process. In 2003, and especially 2005
the issue of continuing Azerbaijan’s membership in the Council of
Europe hang by a thread. The only reason severe sanctions were
not imposed was that the President ITham Aliyev was conducting
a strongly pro-European policy of national independence and pro-
fessed his readiness to achieve the settlement of Nagorno-Karabakh
conflict in a peaceful manner, the main condition Azerbaijan had
to meet to be accepted as the Council of Europe’s member. As to
elections, the problem was the voting procedure that under the na-
tional legislation on elections did not provide the voting rights to
Azeri nationals residing abroad, whereas a large number of voters
in Azerbaijan were the internally displaced persons (IDPs) from
Nagorno-Karabakh and surrounding areas not controlled by the
Azerbaijan government.

However, the sanctions were applied later. Based on the
European Court’s findings, PACE adopted resolutions with its
own assessment of national policies to improve legislation and CE
drew conclusions about the state of human rights and enforced
coercive methods to respect them. On the basis of the Fatullayev
versus Azerbaijan case, PACE condemned the arrests, intimida-
tion, harassment and threats of physical violence against the jour-
nalists [918].

In 1996-2010, the Venice Commission played an important role in
the foreign electoral legitimation of Azerbaijani powers by the Council
of Europe and its findings about compliance of the electoral legisla-
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tion with international standards become one of the defining fac-
tors the country elected to move toward European model of develop-
ment. The volume of cooperation between Azerbaijan and the Venice
Commission directly depended on Azerbaijan’s pro-European foreign
policy. The country had to adopt electoral and related laws and amend
the existing ones due to the need for regulating and preventing de-
legitimation processes in the country and to abort any possibilities
of «color revolutions». After the internal situation was settled most
of the Commission’s recommendations regarding these laws were ac-
counted for. For the time being, the Azerbaijani legislation still falls
short of international standards although a certain progress was ob-
served, given the complete lack of democratic traditions in the early
90’s of the last century.
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