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Ñòàòòÿ ïðèñâÿ÷åíà ³ñòîðè÷íîìó åêñêóðñó ñòàíîâëåííÿ ³ ðîçâèòêó òðóäîâîãî ïðàâà, ÿê
ñàìîñò³éíî¿ ãàëóç³ ïðàâà. Çàóâàæóºòüñÿ, ùî òðóäîâå ïðàâî ÿê ãàëóçü ïðàâà º ïðîÿâîì ºä-
íîñò³ ïðèâàòíèõ ³ ïóáë³÷íèõ íà÷àë. Àêöåíòóºòüñÿ óâàãà, ùî âèíèêíåííÿ òðóäîâîãî
ïðàâà ç éîãî öåíòðàëüíèì ³íñòèòóòîì «òðóäîâèé äîãîâ³ð» ïîâ’ÿçàíî ç îá´ðóíòóâàí-
íÿì ïðàö³ ÿê îñîáëèâîãî îá’ºêòà ïðàâîâîãî ðåãóëþâàííÿ, ÿêèé íå âêëàäàºòüñÿ â ðàìêè
öèâ³ëüíî-ïðàâîâî¿ êîíñòðóêö³¿ íàéìó ïðàö³, îñê³ëüêè â³äð³çíÿºòüñÿ â³ä áóäü-ÿêîãî îá’ºê-
òó öèâ³ëüíèõ ïðàâ.
Êëþ÷îâ³ ñëîâà: ïðèâàòíå ïðàâî, ïóáë³÷íå ïðàâî, òðóäîâå ïðàâî, öèâ³ëüíå ïðàâî, òðóäî-
âèé äîãîâ³ð, òðóäîâ³ â³äíîñèíè, äåðæàâíå ðåãóëþâàííÿ, äîãîâ³ðíå ðåãóëþâàííÿ, äåðæàâà,
ìåòîä òðóäîâîãî ïðàâà.

Ñèñòåìà ïîãëÿä³â íà ïóáë³÷íå òà ïðè-
âàòíå ïðàâî çäàâíà âèêëèêàëà ³íòåðåñ
â÷åíèõ. Ïîñò³éí³ îáãîâîðåííÿ éîãî
îçíàê, êðèòåð³¿â âèîêðåìëåííÿ òà ì³ñöÿ
ó ñòðóêòóð³ ïðàâà çàñâ³ä÷èëè àêòóàëü-
í³ñòü ³, âîäíî÷àñ, íàäçâè÷àéíó ñêëàä-
í³ñòü ïðàâèëüíîãî âèð³øåííÿ äàíèõ ïè-
òàíü. Àäæå ïîãëÿä íà ãàëóçü, ç òî÷êè
çîðó ïóáë³÷íîãî ÷è ïðèâàòíîãî ïðàâà, äî-
çâîëÿº ïîáà÷èòè â ãðóï³ â³äíîñèí, ùî ðå-
ãóëþþòüñÿ â³äïîâ³äíîþ ãàëóççþ, ñïåöè-
ô³êó ïðàâîâîãî ðåãóëþâàííÿ, ùî º
âëàñòèâèìè ÿê äëÿ ïóáë³÷íîãî, òàê ³
ïðèâàòíîãî ïðàâà, à òàêîæ çðîçóì³òè,
íàñê³ëüêè çàñòîñîâàíèé â äàíèé ïåð³îä
ñïîñ³á ïðàâîâîãî ðåãóëþâàííÿ â³äïîâ³äàº
îá’ºêòèâíîìó õàðàêòåðó â³äíîñèí äàíîãî
âèäó, ìåò³ ïðàâîâîãî ðåãóëþâàííÿ â³äïî-
â³äíèõ â³äíîñèí. Ó ñó÷àñíîìó ñâ³ò³ ä³þòü
îá’ºêòèâí³ ôàêòîðè, ùî îáóìîâëþþòü
íîâ³ ï³äõîäè, íîâå çíà÷åííÿ äî ïóáë³÷íî-
ãî òà ïðèâàòíîãî ïðàâà. Öå é çóìîâèëî

àêòóàëüí³ñòü äàíî¿ òåìè äîñë³äæåííÿ òà
¿¿ ìåòó — äîñë³äæåííÿ ñï³ââ³äíîøåííÿ
ïóáë³÷íî-ïðàâîâèõ ³ ïðèâàòíîïðàâîâèõ
çàñàä ó ðåãóëþâàíí³ òðóäîâèõ ïðàâîâ³ä-
íîñèí òà âèÿâëåííÿ çì³øàíîãî õàðàêòå-
ðó íîðì òðóäîâîãî ïðàâà ÿê ñàìîñò³éíî¿
ãàëóç³.

Ñòóï³íü íàóêîâî¿ ðîçðîáêè ïðîáëåìè.
Äîñë³äæåííÿ äàíî¿ ïðîáëåìè áóëî ïðåä-
ìåòîì ïèëüíî¿ óâàãè ç áîêó ô³ëîñîô³â ³
ïðàâîçíàâö³â ³ç ïåðøèõ ñòîë³òü ñòàíîâ-
ëåííÿ çàõ³äíî¿ öèâ³ë³çàö³¿. Ñâ³é âíåñîê ó
âèâ÷åííÿ òàêîãî àñïåêòó ñï³ââ³äíîøåííÿ
ïðèâàòíîãî òà ïóáë³÷íîãî ïðàâà, ÿê ¿õ
ðîçìåæóâàííÿ, âíåñëè Àð³ñòîòåëü, Ïàï³-
í³àí, Óëüï³àí, Öèöåðîí òà ³í. Ó Íîâèé
÷àñ öå ïèòàííÿ âèñâ³òëþâàëîñü ó ïðàöÿõ
Ô. Ãåãåëÿ, ². Êàíòà, Ã. Ô. Ïóõòè,
Í. Ì. Êîðêóíîâà, Ñ. Ì. Ìóðîìöåâà,
À. ². Ïîêðîâñüêîãî, Ã. Ô. Øåðøåíåâè÷à
òà ³í. Ï³ñëÿ æîâòíåâî¿ ðåâîëþö³¿ ðîçìå-
æóâàííþ ïðèâàòíîãî òà ïóáë³÷íîãî ïðà-
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âà áåçïîñåðåäíüî áóëè ïðèñâÿ÷åí³ ðîáî-
òè, ùî ñòàëè êëàñè÷íèìè: Ì. Ì. Àãàð-
êîâà, Á. Á. ×åðåïàõ³íà, ³ îïîñåðåäêîâà-
íî — Ñ. Ñ. Àëºêñººâà, Ñ. Í. Áðàòóñÿ,
Î. Ñ. ²îôôå, Ë. Ñ. ßâè÷à òà ³í. Ó ñó÷àñ-
íèé ïåð³îä îêðåì³ ìåòîäîëîã³÷í³ ïðîáëå-
ìè áåçïîñåðåäíüî òðóäîâîãî ïðàâà (ïî-
íÿòòÿ òðóäîâîãî ïðàâà, éîãî ñèñòåìà,
ïðåäìåò ³ ìåòîä ïðàâîâîãî ðåãóëþâàííÿ)
ïðèâåðòàëè óâàãó Î. ². Ïðîöåâñüêîãî,
Ð. ². Êîíäðàòüºâà, Ã. ². Ãîí÷àðîâó,
Ñ. Â. Âåíåäèêòîâà, Â. Â. Æåðíàêîâà,
Ì. ². ²íøèíà, Ï. Ä. Ïèëèïåíêà,
Ñ. Ì. Ïðèëèïêà, Í. Ì. Õóòîðÿí, Ã. ². ×à-
íèøåâó, Î. Ì. ßðîøåíêà òà ³íøèõ â÷å-
íèõ. Íå çâàæàþ÷è íà âêàçàíó îáñòàâèíó,
ïåâí³ çì³íè ïîë³òè÷íîãî òà ñîö³àëüíîãî
õàðàêòåðó, ùî â³äáóâàþòüñÿ îñòàíí³ìè
ðîêàìè â Óêðà¿í³, çóìîâèëè ðîçøèðåííÿ
ñôåðè äîãîâ³ðíîãî ðåãóëþâàííÿ íàñò³ëü-
êè, ùî êëàñè÷í³ ³íñòðóìåíòè ïðèâàòíîãî
ïðàâà, ÿêèì º äîãîâ³ð, ïðîíèêëè íàâ³òü ó
ñôåðó ïóáë³÷íîãî ïðàâà, ùî äîçâîëÿº
åôåêòèâí³øå âèð³øóâàòè ïîñòàâëåí³ çàâ-
äàííÿ ó â³äíîñèíàõ ç óïðàâë³ííÿ. Ä³éñ-
íî, òå, ùî â îäèí ³ñòîðè÷íèé ïåð³îä
ïðåäñòàâëÿº ñôåðó ïóáë³÷íî-ïðàâîâîãî
ðåãóëþâàííÿ, â ³íøèé ÷àñ ìîæå çäàòèñÿ
ïåðåêèíóòèì ó ñôåðó ïðèâàòíîãî ïðàâà, ³
íàâïàêè. Òîìó äîö³ëüíèì º çä³éñíèòè
àíàë³ç òðóäîâîãî ïðàâà, ÿê ãàëóç³ ïðàâà ç
òî÷êè çîðó ñï³ââ³äíîøåííÿ ïóáë³÷íî-
ïðàâîâèõ ³ ïðèâàòíîïðàâîâèõ çàñàä ó ðå-
ãóëþâàíí³ òðóäîâèõ â³äíîñèí.

Òðóäîâå ïðàâî ÿê ãàëóçü ïðàâà ç éîãî
ãîëîâíèì ³íñòèòóòîì «òðóäîâèé äîãîâ³ð»
ñôîðìóâàëîñÿ ëèøå òîä³, êîëè ÷³òêî
îêðåñëèëèñÿ â³äíîñèíè ì³æ ðîáîòîäàâ-
öÿìè ³ ïðàö³âíèêàìè, ùî áóëè çàñíîâàí³
íà òðóäîâîìó äîãîâîð³. Öå áóâ îá’ºêòèâ-
íèé ïðîöåñ, ïîâ’ÿçàíèé ç â³äì³íîþ
êð³ïîñíîãî ïðàâà â 1861 ð. ³ ðîçâèòêîì
êàï³òàë³ñòè÷íèõ òðóäîâèõ â³äíîñèí.
Îäèí ³ç îñíîâíèõ ôàêòîð³â âèðîáíèö-
òâà — ðîáî÷à ñèëà — ïåðåòâîðèâñÿ íà òî-
âàð, ó çâ’ÿçêó ç ÷èì ïîñòàëà íåîáõ³äí³ñòü
ïðàâîâîãî ðåãóëþâàííÿ ïîøèðåíèõ ñó-
ñï³ëüíèõ â³äíîñèí. Ïðèéíÿòòÿ ïåðøèõ
íîðìàòèâíèõ àêò³â, ùî ðåãóëþâàëè ñó-
ñï³ëüí³ â³äíîñèíè, ïðèâåëî äî âèíèêíåí-
íÿ êëàñè÷íî¿ òð³àäè: ïðàâîâà ³äåîëîã³ÿ,
ïîçèòèâíå ïðàâî, ïðàâîâ³äíîñèíè, äå

òðóäîâå ïðàâî, ç éîãî ³íñòèòóòàìè ñòàëî
îäíèì ³ç äæåðåë ôîðìóâàííÿ ä³þ÷îãî çà-
êîíîäàâñòâà, à ñàìà äîêòðèíà áàãàòî â
÷îìó ôîðìóâàëàñÿ íà îñíîâ³ óñâ³äîìëåí-
íÿ ïðàâîçàñòîñîâíî¿ ïðàêòèêè. Ñàìå òðó-
äîâå ïðàâî â³äíîñèòüñÿ äî ò³º¿ ãàëóç³ ïðà-
âà, ÿêå ïðîòÿãîì áàãàòüîõ ðîê³â ñâîãî
³ñíóâàííÿ «âñòèãëî ïîáà÷èòè» ³ «ñïîêóñó
ïóáë³÷íîñò³, ³ íåì³÷ ïðèâàòíîñò³» [1,
ñ. 195], é «âèð³øèëî» ïîºäíàòè â ñîá³
äâà öèõ åëåìåíòè äëÿ ïîøóêó îïòèìàëü-
íîãî áàëàíñó ì³æ äåðæàâíèì ³ äîãîâ³ð-
íèì ðåãóëþâàííÿì, ùîá çàáåçïå÷èòè ³
çàõèñòèòè ³íòåðåñè ëþäèíè-ïðàö³âíèêà,
ðîáîòîäàâö³â ³ íàâ³òü äåðæàâè. Òîìó é
âèíèêíåííÿ òðóäîâîãî ïðàâà ç éîãî öåí-
òðàëüíèì ³íñòèòóòîì «òðóäîâèé äîãîâ³ð»
ïîâ’ÿçàíî ç îá´ðóíòóâàííÿì ïðàö³ ÿê
îñîáëèâîãî îá’ºêòà ïðàâîâîãî ðåãóëþâàí-
íÿ, ÿêèé íå âêëàäàºòüñÿ â ðàìêè öèâ³ëü-
íî-ïðàâîâî¿ êîíñòðóêö³¿ íàéìó ïðàö³, îñ-
ê³ëüêè â³äð³çíÿºòüñÿ â³ä áóäü-ÿêîãî
îá’ºêòà öèâ³ëüíèõ ïðàâ.

Ñàìå äîñë³äæåííÿ í³ìåöüêèõ â÷åíèõ
ìàâ íà óâàç³ Ë. Ñ. Òàëü, êîëè ãîâîðèâ,
ùî ëþäñüêà îñîáèñò³ñòü «...çà ïîãëÿäàìè
ñó÷àñíèõ êóëüòóðíèõ íàðîä³â, íå ìîæå
áóòè ïðåäìåòîì ìàéíîâèõ óãîä» [2,
ñ. 42—67]. Ñòàíîâëåííÿ òðóäîâîãî ïðàâà
³ éîãî îñíîâíîãî ³íñòèòóòó — òðóäîâîãî
äîãîâîðó — ïîâ’ÿçàíå òàêîæ ç áàãàòüìà
³ìåíàìè â÷åíèõ, ÿê³ çðîáèëè âåëèêèé
âíåñîê ó ñòàíîâëåííÿ äàíî¿ ãàëóç³, ñåðåä
ÿêèõ, êð³ì Ë. Ñ. Òàëÿ, áóëè òàê³ â³äîì³
â÷åí³, ÿê Â. Ï. Áåçîáðàçîâ, ÿêèé, áåðó÷è
ó÷àñòü ó ðîçðîáö³ ïåðøèõ ôàáðè÷íèõ çà-
êîí³â, ñòâåðäæóâàâ, ùî äîáðîáóò ðîá³ò-
íèê³â º âàæëèâèì ôàêòîðîì ïðîìèñëîâî-
ãî âèðîáíèöòâà ³ ïðîãðåñó âçàãàë³ [3,
ñ. 118—119, 124]. Ðîçðîáëÿþ÷è ð³çíîãî
ðîäó ôàáðè÷í³ çàêîíîïðîåêòè íà ïîñàä³
ôàáðè÷íîãî ³íñïåêòîðà Ìîñêîâñüêî¿ ãó-
áåðí³¿, ùå îäèí âèäàòíèé â÷åíèé, åêîíî-
ì³ñò ². ². ßíæóë, ùå ó ò³ ÷àñè (1882—
1887 ðð.) ïðèòðèìóâàâñÿ ³äå¿ ïðî çàñòî-
ñóâàííÿ åêîíîì³÷íî¿ â³äïîâ³äàëüíîñò³
ï³äïðèºìö³â çà íåùàñí³ âèïàäêè ç ðîá³ò-
íèêàìè, áóâ ïðèõèëüíèêîì í³ìåöüêî¿
ñèñòåìè ñòðàõóâàííÿ ðîá³òíèê³â, çàêîíî-
äàâ÷îãî îáìåæåííÿ òðèâàëîñò³ ðîáî÷îãî
äíÿ ³ ëåãàë³çàö³¿ åêîíîì³÷íèõ ñòðàéê³â
[4; 5; 6]. Âèð³øåííÿ ðîáî÷îãî ïèòàííÿ
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â³í áà÷èâ ó ñòâîðåíí³ ðîçâèíåíîãî òðóäî-
âîãî çàêîíîäàâñòâà, ñòâîðåíí³ ñèëüíèõ
ïðîôñï³ëîê ³ àêòèâíî¿ ä³ÿëüíîñò³ äåðæà-
âè ùîäî îõîðîíè ïðàö³ [7, ñ. 1079]. Îäíî-
÷àñíî â³í ï³äòðèìóâàâ ³äåþ ñîö³àëüíîãî
ïàðòíåðñòâà ó òðóäîâèõ â³äíîñèíàõ: íà-
ÿâí³ñòü áîðîòüáè ì³æ ðîá³òíèêàìè ³
êàï³òàë³ñòàìè äî â³äïîâ³äíî¿ ìåæ³ º íå-
â³äâîðîòíîþ ³ ïîâèííà âèð³øóâàòèñÿ
ò³ëüêè çà äîïîìîãîþ âòðó÷àííÿ äåðæàâè
[8, ñ. 5].

ßê áà÷èìî, ùå òîä³ ïî÷àëà çàðîäæóâà-
òèñÿ ³äåÿ ñîö³àëüíîãî ïàðòíåðñòâà ó òðó-
äîâèõ â³äíîñèíàõ, ³, â³äïîâ³äíî, â³ä÷óâà-
ëàñÿ ñîö³àëüíà ñïðÿìîâàí³ñòü òðóäîâîãî
ïðàâà ÿê ãàëóç³, ÿêà ùå òîä³ íå áóëà
âëàñòèâà æîäí³é ³íø³é ãàëóç³ ïðàâà. Äà-
íà ³äåÿ ïðî «ñîö³àëüíå ïàðòíåðñòâî» áó-
ëà ñïðèéíÿòà ³ ðîçâèíåíà ùå îäíèì åêî-
íîì³ñòîì é ³ñòîðèêîì Ì. ². Òóãàí-
Áàðàíîâñüêèì, ÿêèé ââàæàâ äåðæàâó
îðãàíîì, ÿêèé íå ò³ëüêè âòðó÷àºòüñÿ ó
â³äíîñèíè ì³æ ï³äïðèºìöÿìè ³ ðîá³òíè-
êàìè, à é íàëàãîäæóº ì³æ íèìè êîí-
ñòðóêòèâíó âçàºìîä³þ, à ñóòòþ ôàáðè÷-
íîãî íà éîãî äóìêó, çàêîíîäàâñòâà º
ñï³âïðàöÿ ð³çíèõ êëàñîâèõ ãðóï [9,
ñ. 248— 256]. Íå äèâëÿ÷èñü íà òó îáñòà-
âèíó, ùî Ì. ². Òóãàí-Áàðàíîâñüêèé â³ä-
íîñèâ òðóäîâèé äîãîâ³ð (äîãîâ³ð ïðî
íàéì ðîá³òíèêà) äî ì³íîâîãî àêòà, ÿê êó-
ï³âëÿ-ïðîäàæ áóäü-ÿêîãî òîâàðó, çà ùî
áóâ êðèòèêîâàíèé Ë. Ñ. Òàëåì [10, ñ.
9—10, 15], â³í ñâîº â÷åííÿ áóäóâàâ ñïè-
ðàþ÷èñü íà ³äåþ âåðõîâíî¿ ö³ííîñò³ ëþä-
ñüêî¿ îñîáèñòîñò³ [11, ñ. 268—294], òà ÿê
åêîíîì³ñò, çâåðíóâñÿ íå ëèøå äî åêîíî-
ì³÷íîãî çì³ñòó çàðîá³òíî¿ ïëàòè, à é åëå-
ìåíòó ¿¿ ïðàâîâî¿ ðåãëàìåíòàö³¿.

Ôàáðè÷íå çàêîíîäàâñòâî óñï³øíî ðîç-
âèâàëîñÿ, ïðèéìàëèñÿ çàêîíè, ñåðåä
ÿêèõ — çàêîí ïðî ñòðàõóâàííÿ ñêàë³÷å-
íèõ ðîá³òíèê³â (1903 ð.), ÷èì ï³äêðåñëþ-
âàâñÿ øèðîêèé ìàñøòàá çàêîíîäàâ÷îãî
âèð³øåííÿ ðîá³òíè÷îãî ïèòàííÿ. Íåîá-
õ³äíî â³äçíà÷èòè Â. Ï. Ë³òâ³íîâà-Ôàë³í-
ñüêîãî, ÿêèé ïåðøèì ó êðà¿í³ ÷èòàâ êóðñ
ëåêö³é ïî ðîá³òíè÷îìó çàêîíîäàâñòâó,
áðàâ ó÷àñòü ó ðîçðîáö³ ñòðàõîâèõ çàêîí³â
[7, ñ. 119—125]. Â. Ï. Ë³òâ³íîâ-Ôàë³í-
ñüêèé ââàæàâ, ùî áóäü-ÿêå ïèòàííÿ íà-
ëåæèòü äî ñôåðè çàêîíîäàâ÷îãî âèð³øåí-

íÿ, à òîìó ïèñàâ ïðî âçàºìîä³þ ó ôàáðè÷-
íîìó çàêîíîäàâñòâ³ äâîõ çàñàä: áåçïîñå-
ðåäíüîãî äåðæàâíîãî ðåãóëþâàííÿ ïðàö³
³ äîãîâ³ðíîãî: «…òàì, äå çàê³í÷óþòüñÿ
ìåæ³ äåðæàâíîãî ðåãóëþâàííÿ ñòàíîâè-
ùà ïðàö³ ó âåëèê³é ïðîìèñëîâîñò³, ïî÷è-
íàºòüñÿ óæå ñôåðà ñóñï³ëüíî¿ ³í³ö³àòèâè,
ãîëîâíèì ÷èíîì, ç³ ñòîðîíè ñàìèõ ðîáî-
÷èõ ³ ï³äïðèºìö³â… ó îñîá³ ¿õ ñîþç³â ³ îð-
ãàí³çàö³é» [12, ñ. 119—125]. Ôàáðè÷í³
³íñïåêö³¿ áóëè íå ò³ëüêè îðãàíàì íàãëÿ-
äó çà äîòðèìàííÿì ôàáðè÷íîãî çàêîíî-
äàâñòâà, à é âèêîíóâàëè ôóíêö³þ «ïîñå-
ðåäíèêà ïðîòèñòîÿíü ì³æ íàéìà÷àìè ³
ðîá³òíèêàìè… ôàáðè÷íà ³íñïåêö³ÿ ïî-
âèííà âèñòóïèòè ó ðîë³ ïîñåðåäíèêà ó
âèð³øåíí³ ñïîð³â ì³æ íèìè øëÿõîì ìè-
ðîëþáíî¿ óãîäè ñòîð³í». «Ó ðàìêàõ ôàá-
ðè÷íîãî çàêîíîäàâñòâà íàéìàí³ â³äíîñè-
íè ïåðåíîñÿòüñÿ ³ç ñôåðè ïðèâàòíîãî
ïðàâà â ñôåðó ïðàâà ïóáë³÷íîãî» [12,
ñ. 119—125], ï³äêðåñëþâàâ ó÷åíèé. ²í-
øèìè ñëîâàìè, Â. Ï. Ë³òâ³íîâ-Ôàë³í-
ñüêèé áóâ çà ðîçóìíå ïîºäíàííÿ ³íòåðå-
ñ³â äåðæàâè, ðîá³òíèê³â ³ ðîáîòîäàâö³â.
Ç äàíèõ ïîçèö³é â÷åíèé îá´ðóíòóâàâ
ñêëàäíó ñòðóêòóðó òðóäîâîãî ïðàâà ÿê
ãàëóç³, âêëþ÷àþ÷è ó íüîãî, êð³ì òðóäî-
âèõ â³äíîñèí íàéìà÷à ³ ðîá³òíèêà, êîíò-
ðîëüíî-íàãëÿäîâ³ â³äíîñèíè òà â³äíîñè-
íè ùîäî ðîçãëÿäó òðóäîâèõ êîíôë³êò³â.
Ãîëîâíîþ ïðîáëåìîþ ñòàëà ïðîáëåìà
òðóäîâîãî äîãîâîðó (ðîáî÷îãî äîãîâîðó,
ïðîìèñëîâîãî ðîáî÷îãî äîãîâîðó). ª çà-
ãàëüíîâèçíàíèì, ùî ñàìå ç ö³º¿ ïðîáëå-
ìè ïî÷èíàºòüñÿ ³ñòîð³ÿ òðóäîâîãî ïðàâà,
ç ïîñèëàííÿì íà òå, ùî ñàìå Ë. Ñ. Òàëü
º ðîäîíà÷àëüíèêîì ó äàí³é ñôåð³ [5,
ñ. 209—220].

Îñê³ëüêè ðèìñüê³ þðèñòè ò³ëüêè
ï³ä³éøëè äî ïðàâîâîãî ðîçìåæóâàííÿ
ìàéíîâîãî òà îñîáèñòîãî íàéìó, ðå÷³ ³
ïðàö³, àëå òàê ³ íå äîâåëè öå ðîçìåæó-
âàííÿ äî ê³íöÿ [7, ñ. 209—221], òîìó ³
ñàìå ïîíÿòòÿ «òðóäîâèé äîãîâ³ð» íà òó
ïîðó áóëî â³äñóòíº â ïîçèòèâíîìó ïðàâ³.
Ââàæàëîñÿ, ùî þðèäè÷íèì ôóíäàìåí-
òîì óñ³õ äîãîâîð³â ïðî ïðàöþ º òðè îñ-
íîâí³ òèïè äîãîâîðó, ÿê³ ïðèéøëè ç ðèì-
ñüêîãî ïðàâà äåùî ó çì³íåíîìó âèãëÿä³:
îñîáèñòèé íàéì, ï³äðÿä ³ äîðó÷åííÿ. Öå,
â ñâîþ ÷åðãó, â³äîáðàçèëîñÿ íà ò³é îáñòà-
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âèí³, ùî â íàóö³ öèâ³ëüíîãî ïðàâà äî ïî-
÷àòêó ÕÕ ñò. ñêëàëîñÿ óìîâíî òðè ùîäî
â³äíîñíî ïðàâîâî¿ ïðèðîäè äîãîâîðó íàé-
ìó ïðàö³, ÿêèé ðåãóëþâàâñÿ íîðìàìè
öèâ³ëüíîãî ïðàâà. Îäí³ ç íèõ òðàäèö³éíî
ðîçãëÿäàëè ïðàöþ ÿê îá’ºêò öèâ³ëüíèõ
ïðàâîâ³äíîñèí. Òàê, ïðàö³ â³äîìèõ çà-
êîðäîííèõ â÷åíèõ Ã. Ô. Ïóõòè ³ Á. Â³íä-
øåéäà àêòóàëüí³ ³ ñüîãîäí³. Ñàìå ïîíÿò-
òÿ «òðóäîâèé äîãîâ³ð» óâ³â ó íàóêîâèé
îá³ã Â. Á. ªëüÿøåâè÷ (1907 ð.) [13,
ñ. 172—179]. Ñàìó ïðèðîäó òðóäîâîãî äî-
ãîâîðó, ÿê ñòâåðäæóºòüñÿ â þðèäè÷í³é
ë³òåðàòóð³, äîñë³äèâ Ë. Ñ. Òàëü, ÿêèé âè-
ä³ëÿâ äîãîâîðè ïðî ñàìîñò³éíó (ï³ä-
ïðèºìíèöüêó) ïðàöþ ³ äîãîâîðè ïðî íå-
ñàìîñò³éíó (ñëóæáîâó) ïðàöþ. Ñàìå
äîãîâ³ð ïðî íåñàìîñò³éíó (ñëóæáîâó)
ïðàöþ îçíà÷àâ òðóäîâèé äîãîâ³ð ÿê ðåãó-
ëÿòîð òðóäîâèõ â³äíîñèí, ùî «âèïëèâàº
³ç ï³äïîðÿäêóâàííÿ ðîáî÷î¿ ñèëè îäí³º¿
ëþäèíè ìåò³ ³ âëàä³ ³íøî¿ ëþäèíè». Åëå-
ìåíòîì òàêîãî äîãîâîðó ñòàâàëà «îá³öÿí-
êà ðîáîòè (îá³öÿíêà ïðàö³)» [2, ñ. 25—
31]. Äî õàðàêòåðíèõ îçíàê òðóäîâîãî äî-
ãîâîðó, à â³äïîâ³äíî, ³ òðóäîâîãî â³äíî-
øåííÿ Ë. Ñ. Òàëü â³äíîñèâ:

— íàéìàíèé çà òðóäîâèì äîãîâîðîì
îá³öÿº íàäàííÿ ñâîº¿ ðîáî÷î¿ ñèëè íà êî-
ðèñòü ÷óæîãî ãîñïîäàðñòâà;

— â³ä íàéìàíîãî çà òðóäîâèì äîãîâî-
ðîì ïîòð³áíå îñîáèñòå âèêîíàííÿ ðîáîòè;

— ³ç òðóäîâîãî äîãîâîðó âèïëèâàº îáî-
â’ÿçîê íàéìàíîãî óçãîäæóâàòè ñâîþ ïî-
âåä³íêó ç ïîðÿäêîì, âñòàíîâëåíèì ðîáî-
òîäàâöåì (ãîñïîäàðåì), â ñâîþ ÷åðãó, íàé-
ìà÷ ïîâèíåí îãîðîäæóâàòè îñîáèñò³ñòü
ïðàö³âíèêà â³ä íåáåçïåê, ÿê³ ïîâ’ÿçàí³ ç
ôàêòè÷íèì çíàõîäæåííÿì éîãî â ÷óæ³é
ãîñïîäàðñüê³é ñôåð³;

— íàéìàíèé ìàº ïðàâî íà âèíàãîðîäó
çà ñâîþ ïðàöþ, âîíà íå çàëåæèòü â³ä òî-
ãî, ÷è ñêîðèñòàâñÿ ðîáîòîäàâåöü éîãî
ïðàöåþ, ÷è í³ [2, ñ. 16].

Ï³çí³øå â òåîð³¿ ðàäÿíñüêîãî òðóäîâî-
ãî ïðàâà íàçâàí³ êðèòåð³¿ áóëè óçàãàëü-
íåí³ ³ îòðèìàëè íàéìåíóâàííÿ «îñîáèñ-
ò³ñíî¿, îðãàí³çàö³éíî¿ ³ ìàéíîâî¿» îçíàê
òðóäîâîãî â³äíîøåííÿ, ÿê³ ðîçãëÿäàëèñÿ
â íåðîçðèâíîìó çâ’ÿçêó. Äàíà êîíñòðóê-
ö³ÿ, íà äóìêó À. Ì. Ëóøí³êîâà òà
Ì. Â. Ëóøí³êîâî¿ [2, ñ.16], äîâåëè ñâîþ

ñïðîìîæí³ñòü ÿê ó òåîðåòè÷íîìó, òàê ³ â
ïðàêòè÷íîìó çíà÷åíí³.

Ñïåöèô³êà ñóñï³ëüíèõ â³äíîñèí, ùî
ñêëàäàþòü ïðåäìåò òðóäîâîãî ïðàâà, áà-
ãàòî â ÷îìó âèçíà÷àº ³ îñîáëèâîñò³ ìåòî-
äó ¿õ ïðàâîâîãî ðåãóëþâàííÿ. Äëÿ òðóäî-
âèõ â³äíîñèí òàêîþ ñïåöèô³÷íîþ ðèñîþ
º ïîºäíàííÿ ïðèâàòíèõ ³ ïóáë³÷íèõ çà-
ñàä. Ë. C. Òàëü ó çâ’ÿçêó ç öèì âèä³ëÿâ:
ïðèâàòíå ïðîìèñëîâå (òðóäîâå) ïðàâî,
ïðåäìåò ÿêîãî âêëþ÷àº â ñåáå â³äíîñèíè,
ïîâ’ÿçàí³ ç ãîñïîäàðñüêîþ âëàäîþ, íîð-
ìàòèâíèìè óãîäàìè ³ òðóäîâèì (ðîáî-
÷èì) äîãîâîðîì; ïóáë³÷íå ïðîìèñëîâå
(òðóäîâå) ïðàâî, ïðåäìåò ÿêîãî ñòàíîâ-
ëÿòü â³äíîñèíè, ïîâ’ÿçàí³ ³ç çàñòîñóâàí-
íÿì çàêîí³â, ùî ñòîñóþòüñÿ óìîâ îõîðî-
íè ïðàö³, îðãàí³çàö³¿ íàãëÿäó çà ïðîìèñ-
ëîâ³ñòþ, é ³íø³ [2, ñ. 17].

Çâ³ñíî, íå çàíóðèâøèñü ó ³ñòîð³þ ïè-
òàííÿ, íåìîæëèâî â³äíàéòè òó ñïàäêî-
â³ñòü, òåðì³íîëîã³÷í³ ðàêóðñè, ÿê³ çàðî-
äæóâàëèñÿ ³ ïðîÿâëÿëè ñåáå ó ïðîöåñ³
ôîðìóâàííÿ òðóäîâîãî ïðàâà ÿê ãàëóç³
³ éîãî îñíîâíîãî ³íñòèòóòó — òðóäîâîãî
äîãîâîðó. ßêùî ïðîàíàë³çóâàòè ³ñòîðè÷-
íèé åêñêóðñ ñòàíîâëåííÿ ðàäÿíñüêîãî
òðóäîâîãî ïðàâà, ñêèíóâøè ³äåîëîã³÷íó
çàâ³ñó, òî ìîæíà ç óïåâíåí³ñòþ ãîâîðèòè
ïðî òðóäîâèé äîãîâ³ð ÿê öåíòðàëüíèé ³í-
ñòèòóò òðóäîâîãî ïðàâà. Ñòàíîâëåííÿ ðà-
äÿíñüêîãî òðóäîâîãî ïðàâà ÿê ñàìîñò³é-
íî¿ ãàëóç³ áóëî íå ñò³ëüêè íàñë³äêîì
òåíäåíö³¿ âèîêðåìëåííÿ òðóäîâîãî äîãî-
âîðó ³ç ñèñòåìè öèâ³ëüíîãî ïðàâà,
ñê³ëüêè ñïðîáîþ á³ëüøîâèê³â ñòâîðèòè
íîâå ñîö³àë³ñòè÷íå ïðàâî, ÿêå á ïðèíöè-
ïîâî â³äð³çíÿëîñü â³ä áóðæóàçíîãî [14
ñ. 151]. Â ðàäÿíñüê³é ïðàâîâ³é ñèñòåì³
³ñòîðè÷íî áóëî â³äñóòíº ðîçìåæóâàííÿ
ïðèâàòíîãî ³ ïóáë³÷íîãî ïðàâà, îñê³ëüêè
äàíà îáñòàâèíà íå âõîäèëà ó ïëàíè á³ëü-
øîâèê³â. Äîñòàòíüî ëèøå íàãàäàòè ñëîâà
âåëèêîãî ³äåîëîãà òîãî ÷àñó Â. ². Ëåí³íà,
ÿêèé íàãîëîøóâàâ íà òîìó, ùî ìè í³÷îãî
ïðèâàòíîãî íå âèçíàºìî, äëÿ íàñ ó ñôåð³
ãîñïîäàðñòâà º ïóáë³÷íî-ïðàâîâå, à íå
ïðèâàòíå.

Ïîäàëüø³ íîâ³ åêîíîì³÷í³ ³ ïîë³òè÷í³
ðåàë³¿, çì³íè çàêîíîäàâñòâà âèêëèêàëè
òðàíñôîðìàö³þ óÿâëåíü ïðî ìåòîä ïðàâî-
âîãî ðåãóëþâàííÿ ïðàö³. Â þðèäè÷í³é

69

1–2/2018

ÒÐÓÄÎÂÅ ÏÐÀÂÎ



íàóö³ òðóäîâå ïðàâî ñòàëî ðîçãëÿäàòèñÿ
â ïîºäíàíí³ ïðèâàòíîïðàâîâî¿ òà ïóáë³÷-
íî-ïðàâîâî¿ çàñàä ïðè ïð³îðèòåò³ ïðèâàò-
íîãî ïðàâà. Â÷åí³-òðóäîâèêè, õàðàêòåðè-
çóþ÷è ìåòîä, â³äçíà÷àþòü ó íüîìó
ñï³ââ³äíîøåííÿ (ïîºäíàííÿ) äåðæàâíîãî
(öåíòðàë³çîâàíîãî), äîãîâ³ðíîãî (ëîêàëü-
íîãî) ðåãóëþâàííÿ. Îñîáëèâî âèä³ëÿ-
ºòüñÿ ³íäèâ³äóàëüíå ðåãóëþâàííÿ, ÿêå
ìàº ì³ñöå â ìåæàõ äàíîãî êîíêðåòíîãî
òðóäîâîãî äîãîâîðó.

Ðàçîì ³ç òèì, íåîáõ³äíî íàãàäàòè îá-
ñòàâèíó, ÿêà çàâæäè ïðèâåðòàëà óâàãó
â÷åíèõ, çîêðåìà òðóäîâèê³â ³ öèâ³ë³ñ-
ò³â, — ïèòàííÿ ïðî ñï³ââ³äíîøåííÿ òðó-
äîâîãî ³ öèâ³ëüíîãî ïðàâà, ÿêå çàâæäè
áóëî íà ïîðÿäêó äåííîìó, ³ íàïåâíå äî-
ñÿãëî ñâîãî àïîãåþ. Â÷åí³-öèâ³ë³ñòè ñåð-
éîçíî ï³ä³éøëè, à â÷åí³-òðóäîâèêè ñåð-
éîçíî ñïðèéíÿëè ñïðîáè îá´ðóíòóâàííÿ
«öèâ³ë³ñòè÷íîãî ëîíà» òðóäîâîãî ïðàâà.
Á³ëüø òîãî, çàïðîâàäæåííÿ êîíòðàêòíî¿
ôîðìè (ÿê îäíîãî ³ç âèä³â òðóäîâîãî äî-
ãîâîðó) äàëî ï³äñòàâè ðîñ³éñüê³é â÷åí³é
Ë. Â. Ñàíí³êîâ³é ùå â 1999 ð. ä³éòè âè-
ñíîâêó ïðî êðèçó òðóäîâîãî äîãîâîðó ÿê
îäíîãî ³ç ïðîÿâ³â çàãàëüíî¿ êðèçè òðóäî-
âîãî ïðàâà [15, ñ. 46].

Ó ñó÷àñíèé ïåð³îä àðãóìåíòîâàíà êðè-
òèêà óæå âèêëàäàëàñÿ íà ñòîð³íêàõ íàó-
êîâèõ âèäàíü [16, ñ. 33—37; 17, ñ. 502—
537]. Ñóòü ïîãëÿä³â ó÷åíèõ-öèâ³ë³ñò³â
çâîäèòüñÿ äî òîãî, ùî ïðèðîäíèì êðèòå-
ð³ºì ïîáóäîâè ñèñòåìè ïðàâà ìàº áóòè
òàêèé ôåíîìåí ÿê ïðèâàòíå ³ ïóáë³÷íå
ïðàâî. Öèâ³ëüíå ïðàâî ³ ïðèâàòíå ìàþòü
îäíàêîâ³ ïðåäìåò ³ ìåòîäè ïðàâîâîãî ðå-
ãóëþâàííÿ. Áóäü-ÿê³ ñêëàäîâ³ ïðèâàòíî-
ãî ïðàâà (ñ³ìåéíå, çåìåëüíå, ñïàäêîâå,
ï³äïðèºìíèöüêå) îõîïëþºòüñÿ öèâ³ëü-
íèì ïðàâîì, îñê³ëüêè ìàþòü ñâî¿ì ïðåä-
ìåòîì â³äíîñèíè ì³æ þðèäè÷íî ð³âíèìè
ó÷àñíèêàìè, ÿê³ ðåãóëþþòüñÿ íà çàñàäàõ
äèñïîçèòèâíîñò³. Ïðèâàòíå ïðàâî ³ öè-
â³ëüíå ïðàâî íåîáõ³äíî âæèâàòè ÿê òîòî-
æí³ [18, ñ. 162—175]. Äàí³ ñóäæåííÿ
ï³äòâåðäæóþòüñÿ ïîãëèáëåíèì çâåðíåí-
íÿì äî ñï³ââ³äíîøåííÿ òðóäîâèõ äîãîâî-
ð³â ³ç äîãîâîðàìè ïðî ïðàöþ â öèâ³ëüíî-
ìó ïðàâ³. Òóò ³ ðîçìåæóâàííÿ, àæ äî
êîíêóðåíö³¿, ³ ïðèêëàäè ºäíàííÿ, ïîäàí³
ç âèêîðèñòàííÿì êîæíîþ ³ç ãàëóçåé òåð-

ì³íîëîã³¿ ³íøî¿ ãàëóç³ [19, ñ. 50—58], ³
ïðîïîçèö³¿ ñòâîðèòè «ïðàâî çàéíÿòîñò³»
[20, ñ. 197— 207], ùîá ÿêîñü «ïîì’ÿêøè-
òè» äàíó ñèòóàö³þ, ³ ïðî ìåòîäîëîã³÷íî
êðèõêå óÿâëåííÿ ïðî «áàãàòîãàëóçåâ³ñ-
òü» ñèñòåìè ïðàâà [21, ñ. 35]. ² ÿê ðå-
çóëüòàò — â÷åí³ îáîõ ãàëóçåé ñïðèéìà-
þòü ñàìå òîé ôàêò, ùî ó ì³ðó ïðîíèê-
íåííÿ íà «÷óæó» òåðèòîð³þ âïëèâ îäí³º¿
³ç ãàëóçåé ïîñëàáëþºòüñÿ ³ ïîñòóïîâî
ñõîäèòü íàí³âåöü. ² ñïðàâà òóò íå â òîìó,
õòî ïåðåòÿãíå íà ñâîþ ñòîðîíó «êîâäðó»,
à ñïðàâà ïî ñóò³.

Íå çâàæàþ÷è íà ñóòòºâ³ â³äì³ííîñò³,
òèì íå ìåíø, ñóïåðå÷í³ñòü ì³æ ïðèâàò-
íèì ³ ïóáë³÷íèì ïðàâîì íå º àáñîëþò-
íîþ. Ïðè ðåãóëþâàíí³ ïðèâàòíèõ â³äíî-
ñèí, ùî áåçïîñåðåäíüî òîðêàþòüñÿ
³íòåðåñ³â îêðåìèõ îñ³á, á³ëüøîþ ÷è ìåí-
øîþ ì³ðîþ ñêð³çü ïàñèâíî áåðóòü ó÷àñòü
çàãàëüí³ ³íòåðåñè. Ç öèì ïåðåáóâàþòü ó
çâ’ÿçêó çì³øàíèé õàðàêòåð äåÿêèõ ÷àñ-
òèí ïðàâà òà çì³íà ìåæ ì³æ ïðèâàòíèì ³
ïóáë³÷íèì ïðàâîì [22]. Àëå ì³æ ïðèâàò-
íèì ³ ïóáë³÷íèì ïðàâîì, ãàëóçÿìè îäíî-
ãî ³ òîãî æ ö³ëîãî ñêð³çü ³ñíóº ò³ñíèé îð-
ãàí³÷íèé çâ’ÿçîê. Îñê³ëüêè îêðåì³ îñîáè
çíàõîäÿòüñÿ â ïîñò³éíèõ ³ ñóòòºâèõ â³ä-
íîñèíàõ ç ö³ëèì ñóñï³ëüñòâîì, òî ³ â äåÿ-
êèõ ãîëîâíèõ ÷àñòèíàõ ïðèâàòíîãî ïðà-
âà º ñòîðîíè, ùî ñòîñóþòüñÿ ñóñï³ëüíîãî
³íòåðåñó, ÿê³ ïîâèíí³ îõîðîíÿòèñÿ àáñî-
ëþòíî çàáîðîíÿþ÷èìè àáî àáñîëþòíî
âëàäíèìè çàêîíàìè; îñòàíí³ íå ìîæóòü
áóòè â³äì³íåí³ ñâàâ³ëëÿì ïðèâàòíèõ
îñ³á. Ç ³íøîãî áîêó, ö³ëå ñóñï³ëüñòâî ìî-
æå áóòè ³íîä³ ÿê ïðèâàòíà îñîáà. Òàê
äåðæàâà º í³áè âëàñíèêîì ùîäî ñâîãî
ô³ñêó ³, â³äïîâ³äíî, ñòàº íàëåæíîþ äî
ïðèâàòíîãî ïðàâà [23, ñ. 76]. À îòæå, íå-
îáõ³äíî çàóâàæèòè, ùî «âáà÷àòè öèâ³ëü-
íå ïðàâî ñêð³çü, äå º ïðèâàòíèé ìîìåíò ³
ïóáë³÷íå ïðàâî — äå º ïóáë³÷íèé ìî-
ìåíò, áóëî á íåïðàâèëüíèì, îñê³ëüêè
ñôåðà ïðàâà — ä³¿ ëþäåé, ÿê³ ðåãóëþ-
þòüñÿ ïðàâîì, à ìîìåíò ïðèâàòíèé ³ ïóá-
ë³÷íèé çóñòð³÷àþòüñÿ íå ò³ëüêè ó ñôåð³
ïðàâà, à é ó áàãàòüîõ ³íøèõ ñôåðàõ æèò-
òÿ äîñèòü ÷àñòî» [24]. Ïîä³áíå òðàêòó-
âàííÿ ïîëîæåíü â÷åíèõ ìèíóëîãî ñòîë³ò-
òÿ íàâîäèòü íà äóìêó ïðî òå, ùî á³ëüø
âèïðàâäàíèì º ï³äõ³ä íå äî ïîä³ëó òðóäî-
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äîâèõ ³ öèâ³ëüíî-ïðàâîâèõ äîãîâîð³â ïðî
ïðàöþ, à äî ¿õ ñï³ââ³äíîøåííÿ, ùî ïðè-
ïóñêàº â³äñóòí³ñòü ïåâíèõ êîðäîí³â ì³æ
âêàçàíèìè ãàëóçÿìè ïðàâà.

Ó ïåðøó ÷åðãó, âàæëèâî âñòàíîâèòè ó
ïðàâ³ ì³æãàëóçåâó ä³þ êîíöåïòóàëüíèõ
çàõèñíèõ òðóäîïðàâîâèõ êîíñòðóêö³é,
òàêèõ ÿê: ñâîáîäà ïðàö³; çàáîðîíà ïðè-
ìóñîâî¿ ïðàö³; çàáîðîíà äèñêðèì³íàö³¿ ó
ñôåð³ ïðàö³ (ñò. 51 ÊÇïÏ Óêðà¿íè); íå-
ìîæëèâ³ñòü ïîã³ðøåííÿ äîãîâ³ðíèìè
óìîâàìè ñòàíîâèùà ïðàö³âíèê³â, ïîð³â-
íÿíî ç ÷èííèì çàêîíîäàâñòâîì òà ³íøè-
ìè ïðàâîâèìè àêòàìè (ñò. 9 ÊÇïÏ Óêðà¿-
íè); ïðàâî íà â³äïî÷èíîê, âêëþ÷àþ÷è
ïðàâî íà ùîð³÷íó îïëà÷óâàíó â³äïóñòêó
(ñò. 74 ÊÇïÏ Óêðà¿íè); ïðàâî íà ñïðàâåä-
ëèâó îö³íêó ðåçóëüòàò³â ïðàö³ (Çàêîí
«Ïðî îïëàòó ïðàö³» Óêðà¿íè); ïðàâî íà
ïðîôåñ³éíå íàâ÷àííÿ (ñò. 5 Çàêîíó «Ïðî
çàéíÿò³ñòü íàñåëåííÿ» Óêðà¿íè); ïðàâî
íà äîñòîâ³ðíó ³íôîðìàö³þ ïðî óìîâè
ïðàö³; ïðàâî íà îõîðîíó ïðàö³ â³ä ïðîôå-
ñ³éíèõ ðèçèê³â; ïðàâî íà îáîâ’ÿçêîâå ñî-
ö³àëüíå ñòðàõóâàííÿ (ñò. 46 Êîíñòèòóö³¿,
Çàêîí «Ïðî îõîðîíó ïðàö³» Óêðà¿íè);
ïðàâî íà óêëàäåííÿ êîëåêòèâíèõ äîãîâî-
ð³â, ùî âðàõîâóº ñïåöèô³êó ïðàö³ (ãë. 2
ÊÇïÏ Óêðà¿íè); ïðàâî íà çàõèñò òðóäî-
âèõ ïðàâ ³ çàêîííèõ ³íòåðåñ³â (ñò. 51

ÊÇïÏ Óêðà¿íè). Âêàçàíå âèçíàííÿ äî-
çâîëèëî â áåçñï³ðíîìó ïîðÿäêó ñóáñè-
ä³àðíî çàñòîñîâóâàòè íîðìè òðóäîâîãî
ïðàâà äî âñ³õ â³äíîñèí, ïîâ’ÿçàíèõ ç ïðà-
öåþ, íàâ³òü ó òèõ âèïàäêàõ, êîëè íîðì
â³äïîâ³äíî¿ ãàëóç³ ïðàâà º íåäîñòàòíüî,
òà âèð³øèòè íà êîðèñòü òðóäîâîãî ïðàâà
êîë³ç³¿ ì³æ éîãî íîðìàìè ³ íîðìàìè ³í-
øèõ ãàëóçåé ó âèïàäêàõ çàõèñòó ïðàö³â-
íèê³â, ùî îõîïëþþòü òàê ÷è ³íàêøå ïå-
ðåë³÷åí³ âèùå ñèòóàö³¿. Â íàéáëèæ÷îìó
ìàéáóòíüîìó ñàìå òàêèì ÷èíîì Òðóäî-
âèé êîäåêñ áóäå ÷³òêî ô³êñóâàòè ìîæëè-
â³ñòü çàñòîñóâàííÿ íîðì òðóäîâîãî ïðàâà
äî ñóñï³ëüíèõ â³äíîñèí, ùî ðåãóëþþòüñÿ
³íøèìè ãàëóçÿìè ïðàâà.

Íåîáõ³äíî çàçíà÷èòè, ùî òàêîãî ðîäó
ãàðàíò³¿ â áóäü-ÿê³é ºâðîïåéñüê³é äåðæà-
â³ ñâ³òó íàéá³ëüø ðîçâèíåí³ â ñôåð³ òðó-

äîâîãî ïðàâà. ² öå º íå âèïàäêîâèì ôàê-
òîì, à çàãàëüíîþ, îá’ºêòèâíîþ çàêîíî-
ì³ðí³ñòþ, çà ÿêó âîíî âèáîðîëî ïåðøî-
÷åðãîâó íàçâó ÿê ñîö³àëüíîãî ïðàâà. Çà
òàêîãî ï³äõîäó òðóäîâå ïðàâî ñòàíå ë³äå-
ðîì â àñïåêò³ çàõèñíî¿ ôóíêö³¿. Òîìó º
ñîö³àëüíî çàêîíîì³ðíèìè äåÿê³ çàãàëüí³,
ùî íå äèôåðåíö³éîâàí³ çà ãàëóçÿìè íà-
ö³îíàëüíîãî ïðàâà ïðàâèëà, ç ïðèâîäó
ïðàö³ â áóäü-ÿê³é äåðæàâ³. À ÿêùî õòîñü
äóìàº ³íàêøå, òî õàé íà ïðàêòèö³ çà-
ì³ñòü òðóäîâîãî äîãîâîðó óêëàäå öèâ³ëü-
íèé. ² âñ³ ïèòàííÿ â³äðàçó â³äïàäóòü ñàì³
ñîáîþ.

Ñàìå îñîáëèâèé õàðàêòåð ïðàö³ òà
éîãî ñïåöèô³êà, ùî íåâ³ää³ëüíà â³ä îñî-
áèñòîñò³, ïðèâåëè äî íåîáõ³äíîñò³ âèíèê-
íåííÿ íîâî¿ ãàëóç³ ïðàâà. Êð³ì òîãî, òðó-
äîâå ïðàâî ðîçãëÿäàºòüñÿ ÿê «ñèìá³îç
ïðèâàòíîãî ³ ïóáë³÷íîãî» [25, ñ. 172—
179] åëåìåíò³â, ç éîãî ôóíäàìåíòàëüíè-
ìè ïðèíöèïàìè (íå çà íàçâîþ, à çà çì³ñ-
òîì), ÿê³ âèçð³âàëè ³ñòîðè÷íî ³ º âëàñòè-
âèìè ò³ëüêè ö³é ãàëóç³ ïðàâà. Òðóäîâå
ïðàâî çà ñâîºþ ïðèðîäîþ º ñîö³àëüíèì
ïðàâîì, òîìó é çîñåðåäæåíî â ïåðøó ÷åð-
ãó íà çàõèñò³ ëþäèíè ïðàö³. Ç äàíèõ ïî-
çèö³é âëó÷íèìè º ñëîâà â³äîìîãî öèâ³ë³-
ñòà Â. Á. ªëüÿøåâè÷à ïðî òå, ùî «îñîáèñ-
ò³ñòü íàéìàíîãî íåîáõ³äíî çàõèùàòè, ³
îäíèìè äèñïîçèòèâíèìè íîðìàìè íå
îá³éòèñü» [13, ñ. 172—179].

Îòæå, ö³ëêîì º î÷åâèäíèì, ùî òðóäî-
âå ïðàâî ÿê ñàìîñò³éíà ãàëóçü ïðàâà ³
éîãî öåíòðàëüíèé ³íñòèòóò «òðóäîâèé
äîãîâ³ð» óâ³áðàëè â ñåáå ÿê ïðèâàòíîïðà-
âîâ³, òàê ³ ïóáë³÷íî-ïðàâîâ³ åëåìåíòè.

Íå âèêëèêàº ñóìí³â³â, ùî â ðàìêàõ
ãàëóç³ ³ íàóêè òðóäîâîãî ïðàâà ïðîõî-
äÿòü ñåðéîçí³ çì³íè, â³äáóâàþòüñÿ ñêëàä-
í³, íåîäíîçíà÷í³ ïðîöåñè, ùî ïîâ’ÿçàí³
íå ³ç çâóæåííÿì ïðåäìåòà ïðàâîâîãî ðå-
ãóëþâàííÿ, à ñêîð³øå ç éîãî ðîçøèðåí-
íÿì, ³ á³ëüø òîãî, ç éîãî ìîäèô³êàö³ºþ, ç
âëàñòèâèìè éîìó ôóíäàìåíòàëüíèìè
ïðèíöèïàìè, ÿê³ ñêëàäàëèñÿ ³ñòîðè÷íî ³
ïîêàçàëè ñâîþ çíà÷óù³ñòü ³ îá’ºêòèâ-
í³ñòü íà ïðàêòèö³.
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ñòâå, íà îñíîâàíèè ïðèíöèïîâú åòè÷åñêîé ôèëîñîôèè ïðàâà ä-ðà Ã. Àðåíñà / ïåð. ñú íåì. Ì.:
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Ãåòüìàíöåâà Í. Ä. Ñòàíîâëåíèå è ðàçâèòèå òðóäîâîãî ïðàâà êàê ïðîÿâëåíèå åäèí-
ñòâà ÷àñòíûõ è ïóáëè÷íûõ íà÷àë.
Ñòàòüÿ ïîñâÿùåíà èñòîðè÷åñêîìó ýêñêóðñó ñòàíîâëåíèÿ è ðàçâèòèÿ òðóäîâîãî ïðàâà
êàê ñàìîñòîÿòåëüíîé îòðàñëè ïðàâà. Îòìå÷àåòñÿ, ÷òî òðóäîâîå ïðàâî êàê îòðàñëü
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ïðàâà ÿâëÿåòñÿ ïðîÿâëåíèåì åäèíñòâà ÷àñòíûõ è ïóáëè÷íûõ íà÷àë. Àêöåíòèðóåòñÿ,
÷òî âîçíèêíîâåíèå òðóäîâîãî ïðàâà ñ åãî öåíòðàëüíûì èíñòèòóòîì «òðóäîâîé äîãî-
âîð» ñâÿçàíî ñ îáîñíîâàíèåì òðóäà êàê îñîáîãî îáúåêòà ïðàâîâîãî ðåãóëèðîâàíèÿ, êîòî-
ðûé íå óêëàäûâàåòñÿ â ðàìêè ãðàæäàíñêî-ïðàâîâîé êîíñòðóêöèè íàéìà òðóäà, ïîñêîëü-
êó îòëè÷àåòñÿ îò ëþáîãî îáúåêòà ãðàæäàíñêèõ ïðàâ.
Êëþ÷åâûå ñëîâà: ÷àñòíîå ïðàâî, ïóáëè÷íîå ïðàâî, òðóäîâîå ïðàâî, ãðàæäàíñêîå ïðàâî,
òðóäîâîé äîãîâîð, òðóäîâûå îòíîøåíèÿ, ãîñóäàðñòâåííîå ðåãóëèðîâàíèå, äîãîâîðíîå ðå-
ãóëèðîâàíèå, ãîñóäàðñòâî, ìåòîä òðóäîâîãî ïðàâà.

Getmantseva N. D. Formation and development of labor law as manifestations of the
unity of private and public principles.
The article is devoted to the historical digression of the formation and development of labour
law as an independent branch of law. It is noted that not dip into the history of the issue, it is
impossible to find that heredity, terminology, views that originated and manifested itself in
the formation of labour law as a field and its basic institution — the employment contract.
The formation of labour law and its main institution — the employment contract is connected
with many names of scientists who made a great contribution to the development of the
industry, among which, besides the L. S. Tal, were famous scholars such as P. Bezobrazov,
Ivan Angul, N. And. Tugan-Baranovsky, P. Litvinov-Falinski. The scientists explained the
complex structure of labour law as a field, including in the labour relations of the employer
and the worker. Supervisory relationships and the relations on consideration of labour
disputes. The main problem was the problem of the labor contract (work agreement, contract
industrial worker).
It is widely accepted that with this issue begins the story of the labor law, with the premise
that L. S. Tal is the founder in this field.
The establishment of Soviet labour law as an independent branch was not so much a
consequence of the tendency of the allocation of the employment contract of civil law, as the
attempt of the bolsheviks to create a new socialist law, which was fundamentally different
from the bourgeois. In the Soviet legal system historically there was no distinction between
private and public law, as this fact was not included in the plans of the bolsheviks.
Further the new economic and political realities, legislative changes have caused the
transformation of ideas about the method of legal regulation of labor. The specificity of the
social relations that constitute the subject of labor law, largely determines the features of the
method of their legal regulation. For labour relations, this specific feature is the combination
of private and public started.
In legal science labour law was seen in the combination of private and public-law started with
the priority of private law. Scientists-workers, describing the method noted in the ratio (a
combination of) state (centralized), contract (local) regulation.
It is concluded that labour law as a branch of law is a manifestation of the unity of private
and public started. The focus is that the emergence of labor law, with its Central institution of
the «labor contract» related to the justification of labor as a special object of legal regulation,
which does not fit into the framework of civil construction recruitment of labor, as different
from any object of civil rights. It is the special nature of the work and its specificity, which is
inseparable from personality, has resulted in the emergence of a new branch of law. In
addition, labor law is seen as «the symbiosis of private and public» elements, with its
fundamental principles (not in name but in content), which had evolved historically and is
characteristic only of this branch of law.
Key words: Private law, public law, labor law, civil law, labor contract, labor relations, state
regulation, contractual regulation, state, labor law method.
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