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YIK 343.14 O. Kannina, [OKTOp I0pUANYHUX HAyK, 3a-
BiflyBau Kadepy KpUMiHA/IBHOIO HPOLECY
HanionanpHoro yniBepcutery «fOpupgndna
axkagemia Ykpainu imeni SpocnaBa Myznporo»,
B. Mapunie, KaHgUaT IOPUSNIHUX HAYK,
HoLeHT Kadenpy KpUMiHAILHOTO IIPOLeCy
HarmionanpHoro yHiBepcutety «HOpupgnmdna
akajieMis Ykpainu imeni fIpocmasa Mypgporo»

IIpo6remu KoMycTMMOCTI FOKa3iB,
nogaHux BignosBigHo go crarTti 66 KIIK Ykpainn
0co6amMM i3 BUKOPUCTAaHHAM TeXHIiYHNX 3aC00iB

oTpuMaHH#A iHpopmamii

OcTtaHHIM YacoM 3Ha4HO 301IbIIMIACS KIJIbKICTh KpUMiHAIBHUX CIIPAB,
OCHOBHHM JIOKA30M Y SIKHX € MaTepiaiy, ofepsKaHi 10 HOPYIIeHHs KPHMi-
HAJBHOI CIIPaBH YM Tif Yac ii po3CiiyBaHHA MPUBATHUMH 0COOAMH, SIKi
BUKOPHUCTOBYBAIM HOBITHI JOCSATHEHHS HAYKOBO-TEXHIYHOTO IPOTPECY.
Imerscst HalfuacTiie mpo pe3yybTaTi BUKOPUCTAHHS aylio- Ta BiJe03aInucy-
BaJILHUX MPUCTPOIB. J10 pedi, 3acTOCOBYBATH MOAIOHI MPUIIAIN PaHIiIe MaJId
MPaBO TUIBKK CIICI[iaIbHI IepKaBHI MiAPO3IUIH, SIKI 3a100irajii BUNHEHHIO
3JI0YHMHIB UM 31HCHIOBAIN OOPOTHOY 31 37I0YMHHICTIO. AJle HAyKOBO-TEXHIY-
HUU MpOrpec 3a OCTaHHI J[Ba IECATUIITTS HACTUIBKY MIIIOB yIepes, 10
JOCTAaTHBO CUJSYM JI0OMa TINBbKU BiIKPUTH 1HTEPHET-CAMT, HA SIKOMY MOKHA
pUAOATH «IIIMUTYHChKE 00MaHAHHS, K Bilpasy MOKYIIIEB IPOIOHYIOTh
PI3HOTO pomy «IPOCIYIIKH», «KYyYKH», KIaBiaTypHi IINUTYHU, TPUXOBaH1
KaMepH, IOPTATUBHI MPHJIaIN Y1 3BUYAliHI pedi (TOIMHHUKY, PYyYKH, TYI3H-
KU, OKYIISIPH, 3aIlajIbHAYKH, KPaBaTKH TOIIO), Y SIKi BMOHTOBaHI TUKTO(OHN
4yH BijeokaMepu. MoKHA TaKOX 3HAWTH CHEIlialbHYy JIiTeparypy, B SKAN
MICTSITBCS IHCTPYKIIIT 3 BUTOTOBJICHHS IIITUTYHCHKUX TPHIAIIB» .

IIponoHytoum moAiOHI IPUCTPOT O TIPOAAXKY, IPOIABII HAIOJIATAIOTH
Ha BHUKJIIOYHO TyMaHHIN MeTi iX BuKopucTaHHA. HiOnTO BOHM MOKIMKaH1
BUPIIINTH JIBi aKTyaJbHI HA ChOTOJHIIIHIN JIEHb MPOOIeMH. 3 OTHOTO OOKY,
CBO€YACHE OJIepKaHHs HeoOXiqHOT iHopMallii, 3 pyroro — 3abe3nedeHHs
Oe3neku iHopMarllii 0coOUCTOi. AJie BAXKJIMBOTO 3HAYCHHsI HaOyBae mpo-
OyeMa 3aKOHHOCTI BUKOPHCTaHHsI MOAIOHMX Ta/PKETIB y AeprKaBi B3arali,

! Tus.: Kopsxun-Yepusxk C. JI. Kak co6paTb MIIMOHCKME IITYYKNA CBOMMU PYKamu /
C.JI. Kopakun-Yepnsak. - M. : Hayka n Texnuka, 2010. - 224 c.
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a TaKOXK 3aKOHHOCT1 BUKOpUCTaHHs iH(opMaii, ska oTpuMana 3a ix gomno-
MOTOI0, Y I0OKa3yBaHHI 10 KpUMiHaIbHUX ciipaBax. OTxe, caMme 11e MOXKHa
BU3HAYHUTHU SIK METY CTATTi, IO MOJIATA€E B aHAJI31 MOXKIIMBOCTI 3aKOHHOTO
BUKOPHCTAHHS B OKa3yBaHHI MaTepialiB, Ofep:KaHUX MPUBATHUMH OCO-
0amu 3a JTOMOMOTOI0 TEXHIYHUX 3ac00iB OTpuMaHHS iH(opMmallii; Bu3Ha-
YeHHI BiIMTOBITHOCTI YWHHOTO 3aKOHOAABCTBA MOTPedaM MpaB03acTOCOBHOL
MPAKTHKH 3 03HAYEHUX MPOoOJieM; 3’ ICyBaHHI PIBHS 3aXHUIIEHOCTI paB Ta
3aKOHHUX 1HTEPECiB rpOMasTH IPH OTPUMAaHHI Ta MPUEIHAHHI 10 MaTepi-
aJIiB KpUMIHAJLHOT CIIPaBH MOMIOHOTO POy MaTEpiaiB.

3BEpHEHHSI 1O YUHHOTO 3aKOHO/IaBCTBA JI03BOJISIE 3pOOUTH BUCHOBOK,
10 Ha T0OyTOBOMY PiBHI KOKHHW Ma€ paBO KOpUCTyBaTucs ¢oroarna-
patramu, TUKTOPOHAMH, IHITUMHU TEXHIYHUMH MPUITATaMH 13 BMOHTOBA-
HUMH 3BYKO-, BiJle0-, (pOoTOPYHKIIsIMHU, BifeokaMepaMu TOmO st (hik-
cyBaHHs HeoOxigHoi iHpopmalii, 30epekeHHsI maM’ ITHUX MOMCHTIB
TOII[O, SKIIO I HE MOPYIIyE MpaBa Ta 3aKOHHI iHTepeci iHmux ocib'.
[1ig yac BUKkOHAaHHS IpodeciiHMX 000B’A3KiB MPaBO 3MiIHCHIOBATH ayio-
Ta BiJI€03aNUCH 13 3aCTOCYBAHHSIM TEXHIUYHUX 3aCc00iB, 32 BUHATKOM
BUIIAJKIB, Iepea0adyeHuX 3aKOHOM, 3aKOHOJIABYO0 HAJAETHCS KypHaJic-
taMm (4. 1 cT. 25 3akony Ykpaiau «IIpo indopmariro»)?®. IIpuaomy Bi-
MOBIZTHO 70 L€l K CTATTi )KypHAJIICT MA€ MPaBO HE PO3KPHUBATH JKepe-
7o iHdopmanii abo iHdopmamiio, Kka JO03BOJSE BCTAHOBUTH JKeperna
iHdopmarii, KpiM BUMAIKiB, KOJIK HOTo 3000B’s13aHO /10 LIOTO PIlLICHHSIM
CyIly Ha OCHOBI 3aKOHY.

Kpuminaneuuit konexe Ykpainu (mani — KK) BctaHoBIIOE BinoBi-
JAJbHICTh 332 HE3aKOHHE MpUI0aHHs, 30yT, BAKOPUCTAHHS CICIialbHUX
TeXHIYHUX 3ac00iB oTpuManHs iH(popmarii (cT. 359). [1ix «cneniansHIMN
TEXHIYHUMH 3ac00aMM HEIJIaCHOIO OTPUMaHHS iH(pOpMaIlii» po3yMitoTh
TeXHI4Hi 3ac00H, yCTaTKyBaHHsI, anlaparypy, IpUiIaau, IPUCTPOi, Ipemnapa-
TH Ta 1HIII BUpOOH, CTIeLiajbHO CTBOPEHi, po3po0IieHi, 3arporpaMmoBani abo
MOZIEPHI30BaHi 1J1s1 BAKOHAHHS 3aBAaHb 3 HEIIACHOTO OTpUMaHHA iH}Op-
MaIlii i1 9ac 37iiiCHeHHs OIepaTHBHO-PO3IIYKOBOI isSUTBHOCTI.

Taxi 3acobwm, six oToamaparu, BimeokaMmepH, TUKTOPOHH TOIIO, AKi
TaKO)X MOXKYTb BUKOPHCTOBYBATHCh JIJIsl HEIJIACHOTO OTpUMaHHs 1iH(opma-
11ii, Ha TyMKy HayKOBIIiB, MAIOTh iHIIE IITLOBE TIPU3HAUCHHS 1 HE € TIPeI-
METOM 3J104nHYy, iepeadadeHoro cT. 359 KK, a ToMy iX BUKOPUCTaHHS A

! us., Hanpukaf, cT. 14 3akony Ykpainu «IIpo goctyn o my6miunoi iHdopmanii»
(Odiu. BicH. Ykpaiun. — 2011. — 18 moT. (Ne 10). — C. 29. — Cr. 446).

2 IIpo indopmariio : 3akon Ykpainn // Binom. Bepxos. Pagu Yipainu. — 1992. - Ne 48. -
Cr. 650.
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HETJIaCHOTO OTPUMaHHs iHpOpMaIii 3a HaIBHOCTI MiJICTaB Ma€ KBaIi(iKy-
Barucs 3a iHmumu crartsiMu KK'.

SIKII0 3BEpHYTHUCS 10 €AWHOTO JEPKABHOTO PEECTPY CYJOBHX PillICHb, TO
MOYKHA 3pOOWTH BUCHOBOK, 1110 BUIAIKU (pikcarlii TEXHIYHUMHU 3aC00aMU PO3-
MOB TPUBATHHUX OCi0 3 iIHIMMU (HiI3MIHUMH 0COOAMHU UM TPEICTaBHUKAMU
IOPUIMYHAX OCI0 Ta HAJaHHS CIITYOMY YW CYJUII MarepiaiiB, OTPUMAHUX Y
pe3ynbrari Takoro GiKCyBaHHS, € HeMOOAWHOKUMHU. [IpoTe B AeprkaBi BIACYTHA
€JTHICTH CYIOBOI MPAKTHUKH IIOJI0 BH3HAHHS TAaKUX MarepiajiB JOKa3aMH IO
KpUMiHaIbHIH cripaBi. Jleski Cya/ii BU3HAIOTH iX JOKa3aMH 10 KpUMiHAJBHIN
CTIpaBi Ta KJIaIyTh y MIIPYHTS] OOBHHYBAJIBHOTO BHPOKY; 1HIII KATETOPUYHO
3arepevyroTh caMy MOXKIIMBICTh TIPHETHAHHS JI0 KPUMIHATIBHOI CIIpaBy Marte-
piaiiB, OTpUMaHHX Cy0’€KTOM, HE YIIOBHOBAYKEHUM 3aKOHOM Ha 3aCTOCYBaHHS
TEXHIYHHUX 3aC001B HETNIACHOTO OTPUMaHHA 1H(OpMallii, TOBEPTAIOTh TaKi
CIpaBU Ha JOJATKOBE PO3CIiTyBaHHS UM MMOCTAHOBIISIOTH BUMPABILYBaIbHI
BUPOKH, SKIIO 0OBUHYBaYeHHs OyTyBasIoCs IEPEBaYKHO Ha BUKOPHCTAHHI I10-
JOHMX MartepianiB 6e3 HAIEKHOT TIEPEBIPKH 1X CITITINM IIUIIXOM?.

Bimomo, 110 y KpuMiHaIbHOMY TIPOIIECi CYKYITHICTh HOPM, SIKi BH3HA-
YaroTh TIOHATTS 1 BUIU JIOKA3iB, IOPSIOK 1X 30MpaHHs, IEPEeBIPKH 1 OIIHKH,
IMEHY€ETBCS JOKA30BUM IPaBoM. J{0Ka30BUM IpaBOM BU3HAYAOTHCS IIPHUH-
IIATIOBO BaKJIMBI ITOJIOKEHHS TIPO 3aCO0H, IKi MOKYTh BUKOPHUCTOBYBATHCS
JUTS BUPIIIEHHS 3aBlaHb KpuMiHaigpHOTro cynounHctsa (ct. 2 KIIK). Li Hop-
MU 320€3TeUYIOTh peasi3alifo OCHOBHOTO 3aBIaHHs KPUMIHAIBHOTO CY/I0-
YUHCTBA — OXOPOHY IPaB Ta 3aKOHHUX 1HTEPECiB (PI3UYHUX 1 OPUIUIHUX
oci0, siki OepyTh y HbOMY y4acTh, a TAKOXK LIBUJIKE i TTOBHE PO3KPUTTS
3JI0YMHIB, BUKPUTTS BUHHUX Ta 3a0€3MEYCHHS TPaBUIBHOTO 3aCTOCYBaHHS
3aKoHy 3 THUM, 0O KOKHUM, XTO BUNHUB 3JI0YNH, OyB MPUTIATHYTUN 110
BiJINIOB1IaJIBHOCTI 1 JKOJICH HEBUHHUI HE OyB IMOKapaHUH.

Jns peanizanii BKa3aHUX 3aBIaHb KPUMIHAIbHO-POLIECYaJIbHUN 3aKOH
1 BCTAaHOBITIOE BUYEPITHUH Tepernik mxepen gokasis (ct. 65 KIIK), mpore-
Iypy iX 30upaHHs, 3aKpiIUIeHHS, TIEPEeBIPKA i OIIHKU JJO0Ka3iB, MpoIecy-
aJbHI TOBHOBAXEHHA Cy0’€KTIB, SKi BeAyTh KPUMiHAIFHUH MTpOIIEC.

3arajpbHa HOPMATHUBHA XapaKTEPHUCTHKA CITOCOOIB 30MpaHHs TOKa3iB
Mictuthes B ¢T. 66 KIIK. Jlo HEX HanmexaTh: MPOBAKCHHS CIIAYNX 1 CYIO-
BUX JIiii; BUTpeOyBaHHS NPEIMETIB i JOKYMEHTIB, SIKi MOXKYTh YCTaHOBUTH

! Mu.: KpuminambHMit Kofeke YKpaiHu: HayKoBo-pakTiaHuit komeHtap / 10. B. Bayrin,
B. I. bopucos, C. b. IaBpuut Ta iH. ; 3a 3ar. pen. B. B. Crammuca, B. f. Tauia. - Bug. 3-te,
nepepo61. Ta foros. — X. : Oxicceit, 2007. — C. 960.

2 TuB.: EnVHMII lep>KaBHUIT peecTp CYROBUX pileHd [Enexrponnuit pecypc]. - Pexxum
mocrymy: http://reyestr.court.gov.ua/.
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HEeOoOXimHi A7 crpaBu (QakTHYHI JaHi; BUMOTa Mpo MPOBEACHHS peBi3ii;
BUMOTa [TPO HaJIaHHS 0aHKIBCHKO1 iIH(GOpMAITii 00 IOPUANYHHX 1 (Hi3UIHIX
0ci0; maga 0cob0r0, KA MPOBOANTH JTI3HAHHS, CITLTINM, TTPOKYPOPOM 1 CyZIOM
y cIIpaBax, sIKi epeOyBaroTh Y iX MPOBaKEHHI, IOPYUCHHS ITiIpO3/IijaMm,
K1 31MCHIOIOTh ONEPAaTUBHO-PO3IIYKOBY NisIbHICTh, PO MPOBEICHHS
OIIePaTUBHO-PO3IIYKOBUX 3aX0IB UM BUKOPUCTAHHS 3aC0O0IB JJIs1 OTPUMAaH-
HS (PaKTUIHHX JaHUX, SKi MOXKYTh OyTH JI0Ka3aMH y KpUMIiHAIBHIH CIipaBi.

Jlokasu Tako MOXKYTh OyTH MOJIaHI iI03pIOBaHIM, OOBUHYBAYCHUM,
HOro 3aXMCHUKOM, OOBHHYBadeM, MOTEPIIJINM, IUBUIBHUM TO3UBaYEM,
[MBIUTFHUM BiJIIIOBiIaueM 1 iX MpeICTAaBHUKAMH, a TAKOXK Oy/Ib-SIKUMH TPO-
MaJISTHaMH, TTiAIPHEMCTBAMH, YCTAHOBAMH 1 OpraHi3arisiMHy.

Caig mpH IbOMY 3a3Ha4UTH, 0 (HOPMYJIFOBAHHS 3aKOHY PO TE, 110
Mi03pIOBaHNM, OOBHHYBAauU€HUM, HOTO 3aXMCHUKOM, OOBHHYBa4eM, I10-
TEPIIUTUM, a TAaKOXK OyIb-IKHMH 0CO0aMU MOJAIOTHCS «JIOKa3W», € HETOU-
auM. [Iporniec popmyBanns qoka3y ckiaaaawmii. Hagani ocodaMu mpeameTH,
JIOKYMEHTH, ayJ1i0-, KIHO-, BIJICOITIBKH, MIKPOKACETH JUKTO(POHIB Ta IHIINX
¢ikcyrounx ronoc npuctpois, CD-R nucku, kaptu mam’siTi i3 3anmucamu
po3MoB, poTtorpadii ToIIo, TKi OTPUMYIOTHCS 11032 KpUMiHAIBHAM TPOBa-
JUKCHHSIM, MOXYTh OyTH BH3HaHI I0Ka3aMH IIOCTAaHOBOIO 0COOH, sIKa Bele
MIPOIIEC, TUTBKH MICIIS OLIIHKK TOT0, 110 MOIAETHCS, 3 TOUKHU 30PY IX HAJICHK-
HOCTI, JIOITYCTUMOCTI Ta JIOCTOBIPHOCTI SIK JTOKA3y.

CaMe 1OMyCTUMICTh JTOKa3iB — II€ BIACTHBICTbH, KA POOHUTH 1X TIPH-
JATHUMU JJIS TOKa3yBaHHS B KpUMiHaBHIN cripaBi. [lepeBipka mqoka3iB Ha
X JIOMyCTUMICTh HEOE3ITIICTABHO PO3IVISIAETHCS SIK HalBaXK/IMBIIIIA rapaH-
Tist 3a0e3MeueHHs paB 1 CBOOO JTIOANHY 1 TPOMASTHUHA B KPUMiHAJIEHOMY
MIPOLIECi, TapaHTisl TOCTAaHOBJICHHS 3aKOHHOTO 1 CIIPaBEIIMBOTO PIllICHHS y
CIIpaBi, OCKUTBKH 3’ SICYBaHHS JOITyCTHUMOCTI J0Ka3y BKJIIOUAE OIIHKY Bif-
MOBITHOCTI JKepen GpakTHYHUX JaHuX BumoraMm 4. 2 ctT. 65 KIIK, Hanex-
HOTO cy0’€KTa KpUMiHaIBbHO-TPOLECYaIbHOI AISTTLHOCTI; 3aKOHHICTH CIO-
co0y oTpuMaHHs (paKTUUHUX JaHUX .

Pazom 3 TUM KpHUMiHATBHO-TIPOLIECYAILHUH 3aKOH HE MICTUTh HaJIeXk-
HOTO TIPaBOBOTO BPETYJIIOBAHHSI TUTAHb, IIOB’ I3aHUX 13 MOYKJTHBICTIO BCTa-

! lus. mpo ue: Jlasapesa B. A. IIpo6eMsI OKa3bIBaHWS B COBPEMEHHOM YTOJIOBHOM
npouecce Poccun : yue6. mocobue / B. A. Jlazapesa. — Camapa : Camap. yH-T, 2007. -
C. 133-134; Kunanc H. M. JIonmycTMOCTD JOKa3aTeNbCTB B YTOOBHOM CYAOIIPON3BOAICTBE /
H. M. Kunsauc. - M. : FOpucr, 1995. - C. 26-27; Cubunesa H. B. HomycTumMocTh joKasa-
TE/IbCTB B COBETCKOM YTOJIOBHOM IIpoliecce : yue6. mocobue / H. B. Cubunesa. - Knues : YMK
BO, 1990. - C. 24-25; Pesuux I. M. BHyTpeHHee ybexxieHne Py OLieHKe JOKa3aTe/IbCTs /
I M. Pesnuk. — M. : Opup, nut., 1977. - C. 7.
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HOBJICHHSI «HE3aKOHHOCTI NUISXY OTPUMAaHHS J10Ka3iBy». Take cTaHOBHIIE
HE CTpHsE TIPABOBiIHl BUZHAYCHOCTI, BEAC 0 BIICYTHOCTI €JHOCTI MPaBo-
3aCTOCOBHO{ CIIIIYO-TIPOKYPOPCHKOi Ta CY0BOI IPAKTHUKH, a TOJIOBHE — 110
BUHECCHHS HEMIPABOCYJHHUX CYIOBHX PillICHb.

Oco0nmBOro 3HaYEHHS MTUTAHHA MPO 3aKOHHICTH CMIOCO0Y OTPUMAaHHS
noka3y HaOyBae came TpH MOJaHHI «I0Ka3iB» BiAMOBIAHO 110 4. 2 CT. 66
KIIK. He3Baxaroun Ha Te, 10 30MpaHHs TAKOTO «I0Ka3y» 3IIMCHIOETHCS
He 0e3MmocepeTHbO 0co00aMH, SKi 3aKOHOM HaJTIJICH] TOBHOBAKCHHSIMHA 30U~
paru (3aKpiIuIioBaTH), IEPEBIPATH Ta OLIHIOBATH JJOKA3H, BUMOTA JIOITyC-
TUMOCTI IOBUHHA OyTH 3aCTOCOBaHA TAKOXK A0 (PaKTHYHUX JaHHUX, OTpUMa-
HUX 32 JIOTIOMOTOI0 BUKOPUCTAHHS TEXHIYHUX 3aC001B HETJIACHOTO OTpPH-
MaHHs iH(popMaIii MpUBaTHUMHU ocobamu. [HIIe po3yMiHHS 3aKOHHOCTI
croco0y OTpUMaHHsI I0Ka3y € HEMPHUITYCTUMHUM, OCKIJIBKH TpoLecyanbHa
(dopma Oyne BUKOpUCTaHA SK MIMPMa JUTsl MACOBOTO MOPYIICHHS MpaB Ta
3aKOHHHUX iHTepeciB 0Ci0 Ta BUKOPHUCTaHHS B OOTPYHTYBaHHS OOBHHYBa-
YeHHS JI0Ka31B, OTPUMAHHUX HE3aKOHHUM IIJISIXOM.

Opranu [i3HaHHS Ta JOCYIOBOTO CIIIJICTBA 3000B’s13aH1 Y CBOIHN isiib-
HOCTI IOTPUMYBAaTUCS BUMOT 3akoHY — KoHcTutyii Ykpainu, YnHHUX MiK-
HApOIHUX JOTOBOPIB, 3rofia Ha 000B’S3KOBICTh AKUX HalaHa BepxoBHOIO
Pagoro Ykpainu, KIIK, 3akony Yipainu «IIpo omnepaTnBHO-pO3IIyKOBY [i-
sIbHICTEY TOIO. [IpakTiyHa peanizauis IPUHLMITY 3aKOHHOCTI IIPU MPOBE-
JICHH1 OTepaTUBHO-PO3ILIYKOBOI IisITBHOCTI MOJIATa€ B TOYHOMY JOTPHUMAHHI
3aKOHO/IaBYO BCTAHOBJIEHHX OCHOB ii POBEIEHHS, TIOPAAKY 1 opM 3miCHEH-
Hsl BIANIOBIAHUMH Cy0’€KTaMM OKPEMHX OIEepaTHBHO-PO3LIYKOBUX 3aXOJIiB,
JOKYMEHTYBaHH: OTPUMaHUX Pe3y/bTaTiB i BBEACHHA 1X Y KpUMiHAJIbHE CY-
JIOYMHCTBO. TakuM YMHOM, HE3Ba)KalOUM HA HETIACHICTh, KOHCIIPAaTHBHICTD
PO3IIYKOBUX, PO3BiAyBalbHIX 00 KOHTPPO3BiAyBaJIbHUX 3aX0/iB, 3aCTOCY-
BaHHS CIICIiaJbHAX ONEepPaTUBHO-TEXHIYHUX 3aXOJliB, HETIaCHY poOOTY Ta
THINMH HEAOCTYTHUH JUTs TPOMAJISTH MeXaHi3M 30upanHsi Ta ¢ikcariii GaxTuy-
HHX JJAaHUX, — BCE LI¢ Ma€ BIIIOBiAaTH BUMOIaM 3aKOHY.

e 6inbi cyBopi Bumoru BectanosneHi KITK mpu nposeneHHi ciigunx
I, M 9ac sIKHX 0OMEXYIOThCS KOHCTUTYIIHHI TTpaBa oci0 (HampuKIia,
3HATTA iH(opMarii 3 kaHamiB 3B’ 3Ky (cT. 187 KIIK)). Henorpumanus Bumor
3aKOHY IPY MPOBEACHHI LIUX CHIJUUX Ail € MOPYIICHHSIM 3aKOHY, IO Bele
JI0 HEMOXKITMBOCTI BUKOPUCTAHHS JOKa3iB, OTPUMAaHUX HE3aKOHHUM IILIS-
XOM, Y IOKa3yBaHHi.

Ha oci0, sixi B mopsiKy 4. 2 ¢T. 66 moiaroTh BiJIOBIHI MaTepiaiy, 3i-
OpaHi 3a JOMIOMOTOF0 TEXHIYHUX 3aC001B HEIIACHOTO OTPUMAaHHs iH(opma-
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i1, BAMOTH TOTPUMAaHHS 3aKOHY, ITPaB Ta 3aKOHHKX 1HTEPECiB IPOMaJISH HE
MONIHPIOIOTHCS. HeXTyrouu 3aKOHOM, MOCSTar0uy Ha KOHCTHTYIIIHHI IpaBa
(mpaBo Ha moBary 0 TigHOCTi (CT. 28); mpaBo Ha cBOOOIY Ta OCOOUCTY He-
JOTOPKaHHICTB (CT. 29); MpaBo Ha HEAOTOPKaHHICTh kuTAa (cT. 30); mpaBo
Ha 3a0e3MeueHHs TAEMHHIIL JINCTYBaHHS, TeIe(DOHHNX PO3MOB, TeerpadHOi
Ta iHIo1 KopecmoHaeHMii (ct. 31) Ta 6araTo iHIINX), 9eCTh 1 TiHICTb, ITO-
PYLIYIOUH HOPMH MOPaJTi, ajie MparHyyu JOCATTH Oyb-SKOIO IIIHOIO Oaska-
HOTO pe3yNbTary, Taki 0COOM MOXKYTh OTPHUMYBATH «JI0Ka3W» Ta IOJIABATH
ix BigmoBigHO A0 4. 2 cT. 66 KIIK ocobam, siki mpoBaisaTh Ni3HAHHS, CITif-
YOMY, IPOKYPOPY Ta CyAy AJIs OANIBIIOT0 BUKOPUCTAHHS [TPU MPOBaIKEeH-
Hi TI0 KpUMiHaNBHIH cripaBi. Taki mpeaMeTH, TUTIBKH TOIIO MPHETHYIOTHCS
JI0 MarepialliB KpEMiHAIBHOI CIIPaBH YIOBHOBa)XEHOIO Ha T€ 0CO00I0 3a-
JISKHO BiJ iX 3MICTOBHHX O3HaK sIK pedoBuit goka3 (cT. 78 KIIK) um goky-
MeHT (cT. 83 KIIK) Ta iHOoai BUKOPHCTOBYIOTHCS UM HE SIK TOJIOBHUHN J0Ka3
BHUHYBATOCTi 0coOU. BTiM yacTo XMOHHUM € cam cIiocid oTpuMaHHs TaKoro
«JIOKazy».

VY 10puAUYHUN TPAKTUIl PO3BUHEHUX KpaiH CBITYy iCHY€ MOKTpHHA
«IJI0A1B OTpy€eHOro AepeBay. CyTHICTD ii mossirae B TOMY, IO «OTPY€HE
JIepeBo Aa€ OTpyHHi mioau». ToOTo AKIIO J0Ka3 OTPUMaHHUK HE3aKOHHUM
IIITXOM 1 BHACITITOK IIHOTO BUKJIMKA€E CyMHIB HOTO TOCTOBIPHICTh, CyMHIB-
HUMH, 8 3HAYNTh HEJOIMyCTUMHAMU CTaHYTh 1 1HIII JTOKa3W, OTPUMaHi B pe-
3yJABTaTi JOCIIKEHHS Ta NEPEBIPKH MEPIIOTo J0Ka3y, OTPUMAaHOTO He3a-
KOHHO. MO)KHA TaKOXK MPHUTaJIaTH CKaHAN, 10 HEeIOAaBHO PO3ropiBCs y
CBITi, YYaCHUKOM SIKOTO OyB BioMHli aHTIiAChKu xkypHan News of the
Worlds. ¥ npecy norpanuiu oTpiuMaHi B X01 IPOCIYXOBYBaHHS Ta 3aCTO-
CYBaHHS 1HIIMX CYYaCHUX TEXHIYHUX MPHUIAJIB Tene(HOHHI pO3MOBH, 3MICT
€JIEKTPOHHHUX CKPUHBOK BiJJOMUX TONITHKIB, KIHO3IPOK, POJUYIB KEPTB
TEPAKTiB TOMIO. YCs CBITOBA TPOMAJICHKICTh 3acy/Iuia MoAiOHi Jii, OI[iHUB-
1IN iX K KPUYYIe HEMoA00CTBO, HEXTYBaHHSI 3aKOHOM, Tpy0Oe ToCsATaHHs
Ha KOHCTHUTYLIHHI NpaBa JroAuHU. Pe3ynasraroM 1poro ckanaaizy Oynu ne-
CSITKH CYIOBHX MO30BIB, 3aKPUTTS )KYPHAILY Ta IPUTATHEHHS BUHYBaTHX /10
KPUMIiHAJIBHOI BiITOBIJAIBHOCTI.

Konctutyuist Ykpainu nporosourye, mo «0OBUHYBauYCHHS HE MOXE
IPYHTYBaTHCSl Ha OKa3axX, OICPKaHUX HE3aKOHHUM LIISXOM, a TaKOXK Ha
MpUITyIIEeHHIX» (4. 3 CT. 62).

BpaxoByooun BaKIMBICTh PO3YMiHHS IPaBO3aCTOCOBHUKAMHU IL[bOTO
KOHCTHTYUilHOTO Tpunucy, Ilnenym BepxosHoro Cyay Hanas cBoi
po3’sicHeHHS B TocTaHoBI Big 1 muctomama 1996 p. Ne 9: «/lokasu moBUHHI
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BU3HABATUCh TAKUMHU, 1110 OJICp’KaHi HE3aKOHHUM IIUISIXOM, HaIPUKJIIa, TO/I,
KOJIY iX 30MpaHHs ¥ 3aKPITUICHHS 301HICHEHO a00 3 TTOPYIICHHSIM TapaHToO-
BaHux KoHctutyniero Ykpainu npas JIIOAWHY 1 FPOMasiHUHA, BCTAaHOBJIC-
HOTO KpUMiHaJIbHO-TIPOIIECYaJIbHUM 3aKOHOJaBCTBOM TOPSAKY, a00 He
YIIOBHOB)KEHOIO HA I1€ 0CO00I0 M opraHoM, abo 3a IOTIOMOTOIO i, He
nepenbaveHuX NporecyatbHUMI HopMaMuy (11.19)".

Kpim Toro, y mocranosi [Inenymy BepxosHoro Cyny Ykpainu Bin
30 TpaBas 1997 p. Ne 7 3HOBY 3BepTa€ThCS yBara CyIIiB Ha Te, M0 «3TiTHO
3 4. 3 cT. 62 KoHcTutymii Ykpainu 0OBHHYBaYeHHS HE MOXKE IPYHTYBaTHCA
Ha JI0Ka3ax, OJIepKaHNX HE3aKOHHUM IUISIXOM. Y 3B 43Ky 3 IUM CyAaM Ipu
PpO3IIIAI KOXKHOI CTipaBM HEOOXiTHO TEPEBIPATH, YU OyIU JOKa3H, IKUMHU
OpraHyl ONEepPeIHbOro CIIiACTBA OOIPYHTOBYIOTH BUCHOBKHU PO BUHHICTh
0co0u y BUNHEHHI 31109MHY, ofiepkaHi BinnosigHo 10 HopM KIIK Ykpainu.

Slkmo Oyme BCTaHOBIICHO, IO Ti UM 1HIIII TOKa3W OyiH omep:kaHi He3a-
KOHHMM LIUISIXOM, CY[I HOBUHHI BU3HABATH 1X HEOIyCTUMHMH 1 HE Bpaxo-
BYBATH IPU OOIPYHTYBaHHI OOBHHYBAYCHHS y BUPOKY»?.

ITo cyri [1nerym BepxoBroro Cyny B 3a3Ha4€HUX IIOCTAHOBAaX CTBOPHB
HOpMY TpaBa. BianmoBiHUX 3MiH JO KPUMiIHAIBHO-TIPOLIECYaTbHOTO 3aK0-
HOJIABCTBa YKpaiHW Ha MiJICTaBi MOJI0KeHb 4. 3 cT. 62 KoHctuTyii Yipai-
HU BHeceHo He Oyro. [Iporanmuu raxy3eBoro 3akOHOJABCTBA MTPABO3aCTO-
COBHHUKH BUMYILIEHI I1epeOOPIOBaTH CaMOCTIIHO, CIMPAaOYNCh Ha JOKTPHU-
HaJIbHI1 PO3POOKH.

Sk yxe Oyno 3a3HaYCHO, HA MPAKTHUII MaTepiayin, MogaHi ocodbamu,
SKi BUKOPHCTOBYBAJIM TEXHIYHI 3ac00M OTpUMaHHA iH(pOpMaIlii, Haliyac-
Tillle JOTY4aroThCs MO0 MarepianiB KpUMiHaJbHUX CHpaB SIK JOKYMEHTH
BiamoBigHo 10 cT. 83 KITK®. Aje HeOOXiIHO 3BEPHYTHCS 0 YHHHOTO
KPUMIiHaILHO-TIPOIIECYalbHOTO 3aKoHOMaBCcTBa. 25 Tpyaas 2008 p. ct. 83
KIIK Oyna BukiageHa B HOBiH pelakiii, ika IPUHIUIIOBO BiAPI3HIETHCS
Bia Ti€l, mo misia paxime. 30kpemMa, 3aKOH yCTAaHOBIIOBAB, M0 «IOKY-
MEHTH € JDKEPEeJIOM JIOKa3iB, SKIO B HUX BHUKJIaJeHI abo 3acBigueHi 00-

'TIpo sactocyBanna Koncturyuii Ykpainu npu spiiicaenHi npasocynps // Tlocranosu
wienyMy Bepxosaoro Cyny Ykpainu 1972-2002 : odiw. Buz. / 3a 3ar. pep. B. T. ManapeHxa. —
K.: A.CK, 2003. - C.9-14.

2 IIpo mOCMIeHHs CY[OBOTO 3aXWCTY IPaB Ta CBOOOX moayHM i rpoMapsauHa // Ilo-
craHoBY ITeHyMy BepxosHoro Cyny Ykpainu 1972-2002 : odiu. Bup. / 3a 3ar. pex. B. T. Ma-
napenka. — K. : A.C.K,, 2003. - C. 19-22.

* lus.: Tpouresnit I0. M. Jlokasu i fokasyBaHH:A y KpUMiHa/IbHOMY IPOLECi : HAyK.-
npaxkr. noci6. / 10. M. Ipomresnit, C. M. CraxiBcpknmit. - K. : KHT, Bun. @ypca C. 4., 2006. -
C. 236, 239-240, 244; ITapesa H. I1. [lokyMeHTbI-TOKa3aTeTbCTBA B YTOMTOBHOM CYHOIIPOU3-
BoxcTse / H. I1. IlapeBa. — M. : Ilpuop-uspat, 2003. - C. 25.
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CTaBWHHU, SIKI MalOTh 3HAYCHHS UL COPaBH. Y THUX BUMAAKaX, KOJIH JO-
KyYMEHTH MalOTh O3HaKH, BKa3aHi B cTtarTi 78 mporo Koxekcy, BoHU € pe-
YOBUMH Jl0KazaMu». Y HOBIH pemakuii cTaTTs oTpuMalia ACIO 1HIINUN
NPaBOBUH 3MICT: «/IOKyMEHTH € JKepesoM J0Ka3iB, SIKIIO B HUX BHUKJIA-
neHi abo 3acBigueHi 00CTaBUHM, SIKi MAlOTh 3HAYCHHS sl cripaBu. Jlo-
KyYMEHTaMH € MPEAMETH, Ha SIKMX 3a JOINOMOTOI0 MHUCbMOBHX 3HAKIB,
3BYKY, 300paxkeHHs TOIIO 3adikcoBaHa neBHa iH(opmaiis. 1o TokymeH-
TiB MOXKYTh HaJIeKaTH MaTepiann (HOTO3HOMKH, 3ByKO3AIHCY, Bieo3arn-
Ccy Ta iHmI Hocii iHdopMartii (y TOMy YKCITi €JIeKTPOHHI), K1 MiCTSTh BiJI0-
MOCTI PO 00CTaBUHH, BCTAHOBIICHI B XO/1 KPUMIHAIBHOTO CYyTOYNHCTBA
OpraHOM JIi3HAHHS, CJI1TYUM, IPOKYPOPOM YU CYJOM Y TIOPSIIIKY, BCTAHOB-
neHomy UM Koxexcom» (dacturu 1-3 cr. 83 KIIK).

BykBasibHe TIIyMayeHHs 3MiCTy 3a3HaY€HOI CTaTTi I03BOJISIE€ KOHCTATY-
BaTH, IO SIK IOKYMEHTH Marepiain OTo3HOMKH, 3ByKO3aITUCY, BiJeo3aru-
Cy Ta iHm Hocil iHpopmMaii (y ToMy YHUCIIi €IeKTPOHHI) MOXKYTh IPUETHY-
BaTUCS 70 KPUMIHAJIbHOI CIPaBH, TUIBKU SKIIO BOHM BCTAHOBJEHI B XOZ1
KPUMIHAJIBHOTO CYyIOYMHCTRA, B Topsiaky KIIK i Tinpku opranoM mi3HaHHS,
ciiauuM, pokypopom uu cygoM. [lonepenus pepaxuis ct. 83 KIIK He
MiCTHIIa MOAIOHOTO YTOYHEHHS, 110 T03BOJISIIO BBAXKATH IF0 HOPMY «T'YMO-
BOIO», Ta 3aBJSIKU PO3ILUIMBYACTOMY (DOPMYITIOBAHHIO Mif TaKe KEPEIIo
JTOKa3y, K «1HIII JOKYMEHTH», «ITITOHATI» OyIb-sIKi MaTepialiu, 10 Mic-
THH GAKTUYHI JaHi, SKi MaJH 3HAUYEHHS JUIsl IPaBUIILHOTO BUPIIICHHS
CIpaBH Ta HE MICTUJIM O3HAK pe4yoBHX J10ka3iB (cT. 78 KIIK).

[Tpu HEOOXiTHOCTI BUKOPUCTAHHS MaTepiaiB, OTPUMaHUX 32 JIOTIOMO-
TOI0 TEXHIYHUX 3aCc00iB (ikcyBaHHA iH(pOpMAIIii He B paMKax KpUMiHATbHOL
CIpaBH Ta HE YIIOBHOBAYKEHUMH Ha T€ 0COOaMU, HA NIEPILUii IIaH BUCTYTIA€
MOXIJIUBICTh MEPEBIPKH MPOIECYATBHUM HUIIXOM (TOOTO BiJIOBITHO JI0
HopM KIIK) dakTinanux maHux, sKi MiCTAThCA Ha BiIOBITHUX HOCISAX: 1€
Moxe OyTH JonuT ocobu, sika 31ilicHIoBaNa (hikCyBaHHs, Ta 1HIIUX 0Ci0,
SIKMM B1JIOMi 0OCTaBHHU Takoro (ikCyBaHHsI; JOMHUT 0Ci0, PO3MOBHU SIKMX
3adikcoBaHi Ha eIEKTPOHHUX HOCIAX; Mpu3HadeHHs (oHOTrpadivHOl eKc-
MepTU3M Tomo. Takum YnHOM, iHpOpMAaLis, siIKa MICTUTHCS Ha HOCISX 1H-
(dopmariii, mpeacTaBICHUX PUBATHUMHU 0CO0aMH, TaK O MOBUTH, «OTIPO-
[EeCYaTI0eThCs», TOOTO 3’ ABISAETHCA J0OKa3, ykasanuil y cT. 65 KIIK.
HemoxuBicTb Horo mepeBipky Beie A0 TOT0, IO TaKi MaTepiand MOXYTh
BUKOPHUCTOBYBATHUCS SIK OpiEHTYIOUa iH(popMallisi, IijicTaBa BUCYHEHHS Ta
TIEPeBIPKHU CITITH01 BepCii, TSk BUPIIIEHHS MTUTaHHSI PO MTOPYIIEHHS KPH-
MiHaJbHOI CIIPAaBU X MPOBEICHHS HEBIIKIIATHUX CIIITIUAX JTiH.
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VYBary HeoOXiZJHO TaKOXK 3BEpHYTH Ha CrOCiO oTpuMaHHs iH(opmamii
MIPUBAaTHUMH 0CO0aMU, OCKITBKH 11 (ikcarliss Moxe 3IiiiCHIOBAaTHCS 13 TI0-
PYIIESHHSM TIpaB Ta 3aKOHHUX iHTepeciB rpomMaasH. IIpoTe BimmoBigHO 10
4. 1 c1. 68 KoHcTuTy1iii YkpaiHu «KoxkeH 30008’ 13aHUH HEYXHIIbHO JT0/IEP-
xyBartucst KoHcTuTynii YkpaiHu Ta 3akoHiB YKpaiHH, HEe TOCSTaTH Ha
mpaBa i cBOOOH, YECTh 1 TLAHICTH IHIINX JIrofeH». Bigomo, mo mepemrik
mpaB, CBOOO i 000B’SI3KIB JIIOAWHHM 1 TPOMAJITHUHA BCTAHOBITIOE po3ai 11
Koncrurymii Ykpainu, cepen HAX NpaBo Ha TOBary Jo TigHocTi (cT. 28);
npaBo Ha CBOOOAY Ta OCOOHMCTY HEAOTOPKAaHHICTE (CT. 29); paBoO Ha HEJO-
TOpKaHHICTH kuUTAa (cT. 30); MpaBo Ha 3a0e3MeueHHs TAEMHUIII JTUCTYBaH-
Hi, Tele(OHHUX PO3MOB, TelerpadHoi Ta iHImo1 KopecmoHaeHIIii (cT. 31)
Ta 6araTo iHIIHX.

Koncturyuiero YkpaiHu 4iTKO BU3HAUCHI OPI€EHTHPH CTOCOBHO KOHKY-
PEHII KOHCTUTYIIHHUX IIHHOCTEN: BiqnoBimHo 10 4. 1 ct. 3 Korcrurymii
Ykpaiau came mpaBa i CBOOOIH JTIONUHHU TTOPST 13 TAKUMH IIIHHOCTSIMH, SIK
JIFONIMHA, 11 JKUTTS Ta 340POB’sl, YESCTh Ta TiAHICTb, € HAUBUIIIMMHU COLIaJIb-
HUMH [IHHOCTSIMHU.

[Ipuponni npaBa JIOIUHU € HEMOPYIIHUMH, 32 BUHATKOM BUIAJIKiB,
BH3HaueHUX camoro KoHcturyiero. Ile Takox BHIIITUBAE i3 MPUTHCIB 4. |
cT. 64 OcunoBHoro 3akony. [1{o cToCyeThCs BUIIEHA3BAHUX TTPAB, TO YNHHUI
KOHCTHTYUIMHUH Ja] nependadac MOXIMBICT 0OOMEKEHHs iX peamizarmii
JIIIE Y BUTIAAKAX, BU3HAYEHUX 3aKOHOM. OCOOIMBUM YHHOM BHUPIIIYETHCS
1€ MUTaHHS 11010 TIOPYIICHHS ITpaBa Ha HeIOTOPKAHHICTD )KUTIIA, TAEMHH-
1 JINCTYBaHHS, TeJIe(OHHNX pO3MOB, TeserpadHoi Ta iHII0T KOpeCIoHIeH-
uii. OOMexeHHs pealizalii IUX MpaB MOXKJINBE JIMLIE B TOPSAAKY Ta 3a
MiJcCTaB, BU3HAYCHUX 3aKOHOM, a B OKPEMHX BHIIaJIKaX — TLIBKH 32 HasB-
HOCTI BiJITOBIIHOTO PIllICHHS CYIY.

OTXe, BCTAHOBUBIIH, IO MOAaHI OyIb-sIKOI0 0COOO0 BiATIOBIAHO 10
4. 2 cT. 66 KIIK «m1oka3m» He BiIOBIJalOTh BUMOT'aM JOMYCTUMOCTI, TOO-
TO OTPHMaHi 3 MOPYIIEHHSMH, K MAIOTh 3JIOYMHHHUI XapaxkTep, KOJIn
30MpaHHs TAKOTO MaTepiary MOB’ I3aHe 3 MOPYIIICHHIMH OCHOBOITOIOKHHIX
npas i cBoOo moaAnHH, 3akpimieHnx y Koncruryuii Ykpainu, i3 mopyuieH-
HSIMH 3aKOHY, YIIOBHOBa)KEH1 Ha IIe OpraHH 1 0ca 0Bl 0COOM HE MOBUHHI
BUHOCHUTH TOCTAHOBY PO MPUETHAHHS TAKOTO MaTepialy sIK JT0Ka3y I
KpUMiHAJIBHIN CTIpaBi.

Takuit migxig 10 po3yMiHHS MOHATTS «JIO0Ka3y, OTPUMAHOTO He3a-
KOHHUM MIJIIXOM» 3HAXOJUTHh CBO€ IMATBEPIKCHHS 1 B 1HIIINA HOPMI
Koncruryuii Ykpainu, a came B 4. 1 ct. 62 Konctutyuii Ykpainu, Bia-
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MOBIAHO JI0 K0T «0Cc00a BBa)KA€THCSl HEBUHYBATOIO Y BUNHEHHI 3JI0YHHY
1 He Moke OyTH mifjaHa KpUMiHAJIbHOMY TIOKapaHHIO, TOKH ii BUHY HE
Oyne TOBEACHO B 3aKOHHOMY MOPSAKY 1 BCTAHOBJICHO OOBHUHYBaJIbHUM
BUPOKOM cyay». BykBanbHe TiayMaueHHsI KOHCTHUTYUIHHOTO MPUIIUCY
JI03BOJISIE 3pOOUTH BUCHOBOK, IIIO IIIJISX JIO JIOBEJIGHOCTI BUHU 0CO0OHU
NOBUHEH OyTH 3aKOHHHUM, a JOKa3W, OTPUMAaHI 3 MOPYLICHHIM 3aKOHY,
TOOTO HE3aKOHHI, HE MOXYTb OyTH MOKJIa/IeHI B OCHOBY OOBHHYBaueHHS
YU BUPOKY CYY.

KoHnBeHuis npo 3axucT mpas JIOAMHHU 1 OCHOBOIIOJIOXKHUX CBOOOX
(mani — KonBenuis), sika parudikoBana BepxoBuoto Pagoro Ykpainu
17 muamast 1997 p. 1 € 9aCTHHOIO HAIIOHAIBHOTO 3aKOHOJABCTBA, MICTHTH
o cyTi aHanoriuHe KoHcTuTYyi1 YKpaiHu noJI0KeHHS, BiIIOBITHO /10 SKO-
IO «KOJKEH, KOTO OOBHHYBAa4CHO y BUMHEHHI KPUMIHAJIBLHOTO MPaBOIOPY-
HICHHS, BBAKAETHCS HEBUHYBATHUM JIOTH, JIOKW HOTO BUHY He OyJie JoBejie-
HO B 3aKOHHOMY TOPSAKY» (II. 2 CT. 6)

Y cBOEMy pillieHHI cy/1i €BPONEHCHKOTO CyAy 3 MpaB JIFOAMHU 3a3Ha-
Yay, 110 JKOJHUH CyJ] He MOXKe, HE 3aBJA0UH IIIKO/IN HAJIC)KHOMY BiIIPaB-
JICHHIO MIPAaBOCYIIS, CIIMPATUCS HA IOKA3H, K HE JIILIE OTPUMaHi HeYeCHUM
HUISIXOM, a | IepeayciM MPOTH3aKOHHO. SIKIIO Cya TakK /i€, TO BIH HE MOXKE
BBKATHCS CIIPaBEUIUBUM y po3yMinHi Kouseniii'. OTxke, BAKOPUCTAHHS
B KPUMiHAJIbHOMY NIPOBA/DKEHHI JOKa31iB, OTPUMAHUX HE3aKOHHUM ILIIXOM,
O3S AAEThCsT €BPONEHCHKUM CYJIOM 3 TpaB JIOAWHU K TOPYILICHHS 3a-
KpirmieHoro crarreio 6 KonBeHilii mpasa Ha CTIpaBeTUBUH CY]I.

Po3yMmiHHS TOTO, 10 3aKOHHICTH CITOCOOY OTPUMAaHHS JIOKa3iB € CKJa-
JIOBOIO TIpaBa Ha CIPaBEJIMBUI Cy, HAOyJI0 CBOTO PO3BUTKY B ACKUIBKOX
pitreHHsIX €BPOIMENCHKOTO CyAy 3 MpaB JIOAWHU. 30KpeMa y cipasi Van
Mechelen v. Netherlands 6yno 3a3Hadeno: «3aBmanus Cymy... TOIsTaEe He
B TOMY, 100 OIIIHIOBAaTH MOKAa3aHHS CBi/IKIB, a B TOMY, II00 YIIEBHUTHUCS, YU
OyB CYIOBHI PO3IIISI y MUJTOMY CITPABEIIIUBUAM, BKITFOUAIOUH U T€, SIK OyIIH
OTPUMaHI JOKa3m»*.

Cy1 HeoTHOPa30BO MiAKPECIIOBAB, 1110 MPABUIIO JJOITYCTUMOCTI JI0Ka3iB
MMOBWHHE BiAMOBIIaTH MEBHUM CTaHIAPTaM, BIIIOBIAHO IO SIKUX CyI Mae
BPaxOBYBaTH TPU OCHOBHUX KPUTEPii: IHTEHCUBHICTb NOPYIIECHHS KOHCTHU-

! CoBmecTtHOE 0co60e MHeHne cygeit Ilertury, lnunbmana, [le Meitepa u Kapio
Cancepno mo geny lllenx nmpotns lIBeitijapun // EBpomeiickuii cyf 0 IpaBaM 4YeoBeKa.
VI36pannble peutenns : B 2 T. / npepncenarens pegkoi. B. A. Tymanos. - M. : Hopma, 2000. -
T. 1. - C. 607-608.

2 InB.: EBpomerickuit Cyy 10 IIpaBaM 4enoBeka. VI30paHHbIe pelieHys : B 2 T. / Ipef-
cepatenb pefkon. B. A. Tymanos. — M. : Hopma, 2000. - T. 2. - C. 443.
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TYUiHHHX TIpaB MPU OTPUMAaHHI J0Ka3iB; pojib JOKa3y y cTpaTerii 00BHHY-
Ba4yeHHsI (YMM Ba)KJIMBIIA POJIb, TUM OLIBII HEOITyCTHMHUM € TaKUH JT0Ka3);
YM MiATBEPIKYIOThCS BUCHOBKH, 3p00JIeHI CTOPOHOIO OOBUHYBA4YCHHS Ha
mijicTaBi 10Ka3y, IHIIMMH MarepiajaMu CIIPaBH.

€BponeicbKuil CyJl 3 IpaB JIIOAWHU HAJlaB TAKOXK TIIYMAueHHS CJIOBO-
CIIOJIyYEHHS, SIKE BUKOPUCTOBYETHCS B 1. 2 cT. 6 KoHBeHIi1, — «B 3aKOH-
HOMY NopsiAKy». Y pimeHHi mo crnpasi Kruslin v. France Gyno 3a3naueno,
IO «....Ma€ThCS HA YBa3i 1 AKICTh KOHKPETHOTO 3aKOHY... BOHA BHMarae,
1100 3aKoH OYB JOCTYITHHI JIJIs 3a1liKaBJICHOT OCOOM... a TAKOX 100 3aKOH
HE CyIepeyYHB MPUHLUITY BEPXOBEHCTBA MPaBay. TaKMM YHHOM, IPOLIEAYPa
30upaHHs JJ0Ka3iB, epeadaueHa HalllOHAJIBHUM ITPaBOM, TIOBUHHA BiJIIO-
BiJIlaTU OCHOBHUM IIpaBaM, siKi BU3HaIOThCsl KoHBeHIIi€r0: TTpaBy Ha CBOOO-
Jly Ta 0COOMCTY HEJJOTOPKAaHHICTh (CT. 5); MpaBy Ha CIpaBEJTUBHIA CyIOBUN
po3msiz (CT. 6); MpaBy Ha MMOBAry JI0 MPUBATHOTO 1 CiMEMHOTO KUTTH (CT. §)
TOIIO'.

OTxe, MiJICYMOBYIOYH TIPOBEJICHE JOCIIPKEHHS, MOXKHA 3pOOUTH BU-
CHOBOK, III0 IHCTUTYT JIOITyCTUMOCTI JJOKa3iB HEOOX1THO PO3IVISIN SIK M-
rany3eBHi, OCKIIbKU BiH MiCTHTb HE JIMIIE HOPMHU KPUMiHAIBHO-IIPOLIECY-
AJBHOT0, 2 i KOHCTUTYIIITHOTO TpaBa. [3 bOro BUILIMBAE, 1O OI[IHIOBATH
Marepiaiu, nofaHi B nopsiaky cr. 66 KIIK, Ha npeamer iX IT0OmycTUMOCTI
HEeOoOXiHO 13 ypaxyBaHHSIM HOPM MpaBa, sIKi B TOMY YHCII MiCTSATh TapaHTil
JIOTPUMAaHHS [PaB Ta 3aKOHHUX 1HTEPECIB 0CI0 MPH 3/1MCHEHHI PaBOCYIISL.
BusnaBim, 1110 Taki Matepiaiy OTPHUMaHi i3 MOPYIIESHHSM 0CHOBOIOJIOKHUX
npas oci0, opraHu, siKi BeAyTh IPOIeC, He MOXKYTh IOKJIACTH iX y MiAIpyH-
Ts1 OOBUHYBAYCHHS,  TUM OiJIbIlle OOBUHYBAJILHOTO BUPOKY CYIY.

B ymoBax mpoBeacHHS CylOBO-IIPaBoBOi peopMu Ta 0OroBOpeHHs
npoekTy KpuMmiHaipHOroO MponecyanbHOro KoJeKCy YKpaiHu BajKJIHBOIO
3HAYCHHs1 Ha0yBa€e pe(OpPMYyBaHHS BCHOTO 10Ka30BOTO MPaBa, SKE HE MOXK-
Ha BU3HATH JOCKOHAJIMM Ta TaKHM, 1110 BiJIMOBIJIa€ CydyacHUM MOTpedam
MPaBO3aCTOCOBHOI IPAKTUKHU. 3aKOHOAABY1 MIEPETBOPEHHS HEOOXiTHO MPO-
BOJIUTH Ha TJIi ONTUMAJIBHOTO TIOEHAHHS IMyOIIYHUX Ta MPUBATHUX 1HTE-
peciB. KIIK mae OyTu JONOBHEHUH HOpMaMH, SIKi MiCTHIM O BU3HAUCHHS
BJIACTHBOCTEH JIOKA3iB Ta BAMOTY BU3HAHHSA PEIMETIB, pedeii, MaTepiaiis
TOLIO, OTPUMAHUX Y XOJ1 KPUMiHAJIBHOTO MPOBAIKEHHS 13 MOPYLICHHSIM
3aKOHY, HEJJOITYCTUMHUMH SIK JTOKA3H.

! Tus.: EBpomnerickuit Cyy 1o IpaBaM 4enioBeka. VI36paHHble pelenus : B 2 T. / Ipefi-
cepatenb pefkon. B. A. Tymanos. — M. : Hopma, 2000. - T. 1. - C. 669.
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Kanauna O., Mapeiaus B. [IpoGiaeMbl 10MyCTHMOCTH 10Ka3aTebCTB,
MOJAHHBIX B COOTBETCTBHU 0 cTaTheii 66 YIIK Ykpaunbl TunamMu ¢ HCOIb-
30BaHHEM TeXHHYECKHX CPeICTB MOJIyYeHHus] HHPOpMaUT

B craTtse paccmarpuBaroTcs mpoOIeMBI HCTIOJNB30BAHUS B JOKA3BIBAaHUH
MaTrepHuasoB, OJAHHBIX B COOTBETCTBUH ¢ 4. 2 cT. 66 YIIK Ykpaunsl; nogHuma-
IOTCSl BOIIPOCHI O MPU3HAHUU HENOMYCTUMBIMU JOKA3aTeNIbCTB, MOJYyUYEHHBIX C
HapylIeHHEM KOHCTUTYLIMOHHOTO IpaBa rpaxJIaHuHa Ha JIMYHYI0 HEMPUKOCHO-
BEHHOCTb.

Knrwouegvle cnosa: noxazarenbCcTBa; T0MYyCTUMOCTD JJOKA3aTeIbCTB; INYHAS
HerHKOCHOBEHHOCTb; HCIIOJIB30OBAHUEC TCXHUYCCKUX Cpe}ICTB HOﬂyI{eHI/IH HNH-
dhopmaruu.

Kaplina O., Maryniv V. Problems to admission of evidence, given in
accordance with the article 66 UPK of Ukraine by persons with the use of
hardware’s of receipt of information

In the article problems are examined of the use in proving of materials, given
in accordance with item 66 UPK of Ukraine; questions rise about confession
impermissible evidence, got with violation of constitutional right for a citizen on
bodily security.

Keywords: evidence; admission evidence; bodily security; use of hardware’s
of receipt of information.
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