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3ararbHOTEOpEeTYHE
IPaBOfieP>KaBO3HABCTBO B YKpaiHi:
3100y TKH, mpo06rieMn, nepCcreKTNBU

Bcemynni 3aysazu. Sk Binomo, HamioHansHa akaiemist MpaBoOBUX HayK
VYkpainu posnodana miarotoBky HarioHamsHOT JOTIOBI Il 3 TUTaHb PO3BUTKY
paBoBoi Hayku. [lepiia ckiiazoBa bOrO JOKYMEHTA, BOUEBHb, Ma€ OyTH
MIPHUCBSIYEHA XapaKTePUCTHII CTaHy Ta 3aBJaHb 3arajibHOI Teopii mpasa i
JiepKaBy sIK QYHIIAMEHTY BCi€l HayKOBOT IOpHUCIPY/IEHIIii. 3 OmIsILy Ha 11e
BUAAJIOCH TJOPSYHUM 3aIlPOIIOHYBATH JJisi 00TOBOPEHHS — SK TEpIIy, 1MO0-
YaTKOBY CIPOOY — JIesiKi MipKyBaHHS CTOCOBHO Cy4aCHOTO CTaHy 1 IepcIieK-
THB Li€i Teopii. Ix copMyIbOBaHO TYT BiAMOBIIHO 10 THX OCHOBHHX ITUTaHb,
sKi epe0avyaeThesl BUCBITIMTH Y 3rajaHii HauionanbHiit gonosiai'.

[TpuHarigHo 3ayBa>kuMo, IO MOJAHI HUXKYE MOJIOKEHHS aXK HisK He
TIPETEH TyIOTh Ha KaTErOPHYHICTh, 6€33aMepedHiCTh, 3aBepIIEHICTh. IX mpH-
3HAUEHHS — MNOCIYTYBaTH JIMLIE OHUM 13 IMITYJIBCIB JUIS TOJABIINX IUC-
KyCiii CTOCOBHO Ha3BaHOTO CIOJKETY.

Hacammepen ciig Bim3HaunTH, M0 B YKpaiHi TOCITIIKEHHS 3 Teopil
TpaBa i Iep’kaBy OCTaHHIMH POKaMH IIaHYBAJIUChH Ta 3A1HCHIOBAIUCEH Bill-
roBigHO 10 3aTBepmkeHnx HAH Ykpaian « OCHOBHHX HAyKOBHX HAIIPSIMIB
Ta HalBaXJIMBIIKX MpoOieM (QyHIaMEHTaIbHUX JAOCIIKeHb y Taimy3i
MPUPOIHUYUX, TEXHIYHUX 1 TyMaHiTapHuX Hayk Ha 2009-2013 pp.», ckia-
JIOBOIO SIKUX € TAKOXK 1 TEeMaTHKa JAep>KaBHO-TIpaBoBa. Y Hill Teopis mpasa i
Jep>KaBu MoJlaHa 332 TAKMMHU HallpsIMaMH:

'11i HOTaTKM Ii;TOTOB/IEHO 3 ypaXyBaHH:AM, 30KpeMa, CUCTeMaTUYHNX 3BiTiB Bippi-
7IeHHA Teopii Ta icTopii aepxasu i npasa HAIIpH Ykpainu, a Takox [lonosigeit npo ii mi-
ANBHICTD, BUTOJIONTYBAHMX OCTAHHIMM poKaMmy Ha ii 3aranpHux 360opax IIpesuseHTOM
HATIpH B. sI.Tauiem (nuB.: BicH. Akap. npas. Hayk Ykpainu. — 2009. — Ne 1. — C. 3-14; 2010.
- Nel.-C.3-16; 2011. — Ne 1. - C. 3-13).
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BicHuk N°4[67] 3azansHi npobnemu npagogoi Hayku

* MPaBOBI MEXaHi3MU 3a0e3MeueHHs i 3aXUCTY MpaB i CBOOO JTFOIMHU
Ta TPOMaJSTHHHA;

* mpoOieMu GpopMyBaHHs HAIIOHAFHOT PABOBOI CUCTEMH YKpaiHu;

* MpaBOBe 3a0€3MEUEeHHA AP KaBHOTO OyNiBHHIITBA, PO3BUTKY IOJi-
THUYHOI CUCTEMH Ta MICLIEBOI'O CAMOBPSILyBaHHSI.

OTtoXx crIpoOy€eMO cXapaKTepH3yBaTH CTaH IOCTIHKEHb 1 IX TIEPCIICKTH-
BH 32 KOXKHHMM 3 IIUX HalpsMiB.

1. IIpaBoBi MexaHi3Mu 3a0e3neUeHHs i 3aXUCTy NPaB i cBOOON JII0-
AUHM Ta TPOMAJSIHUHA.

1.1. Cman npasosux docnioxycenv ¢ Yxkpaini. OJHI€I0 3 HEOMMIHHUX
nepeayMoB epeKTUBHOCTI TpaHCHOPMALIHUX MPOIIeciB B YKpaiHi € BXO-
JDKEHHS 11 10 €BpONeChKOTo MpaBoBoro npoctopy. Lle BuMarae BTijeHHS
B 1i MPaBOMOPSAIOK €BPONEHCHKUX TYMaHITApHUX CTaHIAPTiB, HacamIie-
pen — y raiy3i npaB JIFOIUHH.

JlocmipkeHHs TICBHUX aCIeKTIB MpoOJIeMH, sSIKi Halle)aTh J0 3a3Hade-
HOTO HaIpsAMY JTOCHIKEHHS, 3MIACHIOIOTHCS Y MEKITbKOX BITUYM3HIHUX
HayKOBHX 1 HaBYaJIbHUX 3aKiIagax. A came: BUBJAJIUCh Ipupoaa i 0cooiu-
BOCTI IOPUINTHHUX TapaHTIH COIiaIbHO-eKOHOMIYHHUX TipaB JroauHu (Ha-
nioHaNbHUH yHiBepcuteT «KneBo-Mormnsacbka akanemis» (nam — KMA);
ocobucTi HemaitHoBi (puBartHi) npasa (H/II nmpuBarHoTO MpaBa i mignpu-
emuuTBa HAIIpH Ykpaiau (mami — IIIIIT), XmensHULBKUI yHIBEpCUTET
ynpaBiiHHSA 1 mpasa); reHAepHi npasa (Hauionansuuii yHiBepcureT «HOpu-
IuyHa akanemis Ykpainu im. SpocnaBa Myaporo» (nami — HIOAY), In-
CTUTYT AepkaBH i mpasa iM. B. M. Kopeuskoro HAH VYkpainu (gani —
[AIT); koHCTUTYLIHHI rapaHTii nmpaB i cBOOO JIOMWHHU 1 TpOMaJsHUHA
(HamionanbHa akanemis BHyTpimHix crpas (zani — HABC).

Ta HalOLIBIT IIMPOKO 1 IPYHTOBHO «IIPABOIONMHHAY MPOOIEMaTHKA J10-
cmmxyeThest B H/I nepsxkaBHOTO OyIiBHHUIITBA T4 MIiCIIEBOTO CaMOBPSIyBaH-
a1 HAIIpH Ykpaian #oro JIEBiBCEKOIO 1a00paTopi€ro MpaB JIFOIUHHM 1 TPO-
MazsHrHA (mar — Jlaboparopist). 3HaUyIIiCTh i HAyKOBUX 3100y TKIB 3yMOB-
JIFOETHCS HacaMIlepe]] THM, 1110 BUKOHYBaHI HEIO JOCIiIKEHHS IPYHTYIOThCS
Ha IONTMOIEHUX po3podkax (inocodchko-paBoBOro (30KpemMa, aHTPOTIONO-
rO-TIPaBOBOTO) i 3aralbHOTEOPETUYHOTO aCIeKTiB 03HAYCHOT TPOOJIEMaTHKH.
[epm Hixk Oe3n0cepenHbO aHATI3yBaTH MIXXHAPO/HI, & CaMe €BPOTEHChKI,
CTaHJApPTH 3 [IPaB JIONUHHU, HEIO OYyJI0 po3po0JIeHO HU3KY MOJIOXKEHb CBITO-
YIS, IHO-KOHLIENITYaJIBHOTO PiBHA, SIKi BiAIrpaloTh METOJONOTIUHY POJb Y
JIOCJTIDKEHHI TAKUX CTAHAAPTIB Ta iX JIepKaBHO-IOPUIUYHOTO 3a0€3IeUCHHS
B YkpaiHi. 30kpema, yrepiiie B Cy4acHii 3arajbHiid Teopii npas JIOIUHA BHU-
SIBJICHO TepPMEHEBTHYHUI MEXaHi3M 1HTEpIIpETallil IpaB JIFOHHU.
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3azanbHomeopemuyHe npagoo0ep>Kaso3HA8CMeo 8 YKpaiHi... 1. Pa6iHosuy

Oco6nuBa yBara npuijieHa IpUPOJHO-TIPABOBUM 3aCaiaM «IIPaBOJIO-
JUHHOT» poOIeMaTHKH. Y TakoMy ITUPOKOMY acIleKTi i MUTaHHs paHile
HE pO3MISAAINCh Y BITYM3HSHIN 3aralbHOTEOPETUYH N FOPUANYHIN HayIIi.
Jo BacHe METOMOJOTTYHUX MPOOIEM HalIe)KUTh TAKOK PO3TOPHYTA COIIi-
QIBHO-aHTPOITHA XapaKTEPUCTHKA OCHOBOTIONIOKHHX TPAB JFOMHH.

MikHapoIHI CTaH/IapTH MPaB JTIOANHU aHANI3YIOTHCA HE TITBKH Ha
0a3i BIAMOBIAHUX BCECBITHIX Ta €BPOIMEHUCHKUX MiKHAPOIHO-TTPABOBUX
aKTiB, a i Ha OCHOBI TOCIiKEHHS MI>KHAPOIHO-TIPABOBOI ITPAKTHKH iX 3a-
CTOCYBaHHS (HacaMIlepes MPaKTUKK €BPOIEHCHKOT0 Cyy 3 IPaB JIIOANUHH;
naxi — €CILI).

Jlo BaroMux pe3y/abTariB AOCIiIKEHHSI, SKUM IIPUTaMaHHI [IeBHA HAYKO-
Ba HOBU3HA 1 MpaKTHYHA 3HAYYIIICTh, HAJEXaTh, 30KpeMa, TakKi:

— CXapaKTepHU30BaHO OCHOBHI MPUYHMHU IUTIOPaIi3My MPaBOPO3yMiHHS
B3arali, a OT)Ke, i iIHTeprpeTalii npas JIOIHMHN 30KpEeMa;

— BUSIBJICHO COILIaJIbHO-aHTPOITHY CYTHICTh OCHOBOIIOJNIOKHUX TIPaB
JIIOMUHU Ta 00TPYHTOBAHO OHOBJICHE BU3HAYEHHS 1X 3araJlbHOTO IMOHSTTS;

— TPOaHAi30BaHO OKPEMIi HOBITHI TCHCHIII pO3BUTKY iIHCTUTYTY MpaB
JIFOIMHY, 10 MAIOTh MICIE Y CYYaCHOMY MDKHApOTHOMY Ta BHYTPIIIHbO-
JepKaBHOMY IIpaBi, 30KpeMa CXapaKTepHU30BaHO JesAKi 3aKOHOMipHOCTI
mporiecy pOpMyBaHHS ¥ CITIBBIAHOIIEHHS 3araIbHOIONCHKUX 1 0COOTUBUX
(TapTHKYISIPHIX ) 3MICTOBHUX O3HAK TPaB JIIOAMHU;

— 3’5COBaHO 3arajbHi 3aKOHOMIPHOCTI MPOIIECY BCTAHOBIIEHHS 1 3a0€3-
MEYEHHS BIIMOBITHOCTI HAI[IOHAJIBHOTO 3aKOHOJABCTBA W IOPUIUYHOL
MPaKTUKH JIepKaBU BUMOT'aM MIKHAPOAHUX CTaHJAPTIB 3 MIPaB JIOAUHHY;

— BH3HAYEHO 3arajibHi TEOPETUKO-METOAOJIOTIUHI 3aca i HAlllOHAIBHOL
IMIUIEMEHTAIIiT MI>XHApOTHIX JIOTOBOPIB IIO/I0 MTPAB JIFOJMHH Ta CXapaKTe-
PHM30BaHO €IEMEHTH MEXaHi3My HalllOHaJIbHOT IMIIEeMEHTAIi1 Mi>KHAPOTHUX
JIOTOBOPIB MO0 MPAB JIFOJIWHU B IOPUANYHY CUCTEMY YKpaiHu;

— BHSBIICHO O0COOIMBOCTI IOPUAMIHOI PUPOAH PIillIeHb €BPOTICHCHKO-
TO Cy/y 3 MpaB JFOJMHH.

3a3HaueHi pe3yabTaTd HayKoBOI POOOTH CIIPHATHMYTH TOMAJBIITAM JI0-
CIILIDKEHHSIM Ta JUCKYCIM 3 IPOOJIEMATHKH NPaB JIFOAUHM SIK y 3arajbHOTEO-
pEeTHUHIH, TaK 1 B TalTy3eBUX IOPUANYHUX HayKaX, a TOJIOBHE — PO3pOOIi
TIPOTIO3HIIIH 3 yIOCKOHATICHHS FOPUANYHUX TFAPaHTIiH iX peaizalii Ta 3aXucTy.

1.2. Ilepcnexmugu i nanpamu noOAIbULO20 PO3GUMKY IOPUOUUHOTL
Hayku. Y 3a3HavyeHil MJIOMIMHI iCHY€e HU3Ka MPo0OIeM, HEAOCTaTHBO OIpa-
LBOBaHMX a00 X TaKuX, SIKi 1e B3araii He OyJIu MPeaJMeTOM 3arajlbHOTE0-
peTnyHuX Ta $inocoChKO-NPaBoOBUX MOCTiIKeHb. LluM 1 3yMOBIIOETHCS
HEOOX1IHICTh MPOBEJCHHS HACTYTHHUX JTOCII/KCHb Y TaKMX HaNpsSMax:
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- MOJANBLINKA PO3BUTOK 3arajbHOi Teopii mpas i cBOOO] JIOOWHH Ta
rpOMaJIsTHIHA BiJIMIOBIHO A0 MOTped iX peamizaiii i 3axucty B YKpaiHi
(BKITFOUAIOUH, 30KpeMa, JOCITIKSHHS JialleKTUKN YHIBEPCATBFHOTO 1 KOH-
KPETHO-ICTOPHYHOTO y TIpaBax JIIOAWHM Ta B iX peajizaiii, IpupoIu Mixk-
HApPOJHHUX «IIPABOIIONUHHUXY» CTAHJAPTIB Ta KPUTEPIiB BIMOBITHOCTI iM
HaIlOHAJFHOT IOPUANYHOT IPAKTUKN);

- YIOCKOHAJIEHHSI METOOJIOT1] BUSBIEHHS COLiajIbHOI CYyTHOCTI MpaB
JIIOOVHHU 3 BUKOPUCTAHHSIM €BPUCTUYHUX MOXKIIMBOCTEH TaKUX KOHLIEHTY-
aJBHUX JOCHITHHUIBKUX IiIXOMAIB, SIK-OT: COI[iaJbHO-aHTPOIOJIOTIYHUM,
MTOTpeOOBHUH, TEPMEHEBTHUHUI;

- BUSIBJICHHS 1 aHaITi3 Ipo0JsIeM, 110 ICHYIOTh Y MPaBOBIil cucTeMi Ykpa-
HU 13 3acTocyBanHs y Hill mpaktuku €CI1JI, Ta BUpoOIeHHS MPOIO3UIIii,
CTIPSIMOBAHMX Ha 1X PO3B’sI3aHHS;

- IOCJIJKEHHS PEaJIbHOTO CTaHy 3A1MCHEHHS Ta 3aXHILEHOCTI OCHO-
BOIIOJIOXHHUX TIPaB JIIOAWHY ¥ 1HIIMX Cy0’€KTIB 3a IOCEPEAHULTBOM CaMe
KOHKPETHO-COITIOJIOTIIHIX METOMIB 1 METOAMK. AJIXKeE Ta iH(PpOpMAITis 3 IUX
MUTaHb, IO TIOJIA€THCS, HATIPUKJIIA, Y JOTIOBISIX YIIOBHOBa)kKeHOTO BepxoB-
Hoi Pagu Ykpainu 3 mpaB JIOIWHY, y Marepiaiax BITYM3HIHUX 1 3apyOik-
HUX TPOMAJCHKUX MTPAaBO3aXMUCHUX OpraHi3alii, a TAKOXK BiZOMYOIO Ta 3a-
rajJbHOJAEPKaBHOIO CTATUCTUKOIO, TOCHTH 4acTo He 30iraerncs. Tomy
PO3pOOKH 3ralaHol METOAVMKHU W OOTPYHTYBAaHHS 1 €BPUCTHYHUX MOXKITH-
BOCTEH Y MPaBOMIOAUHHUX OCIIIKEHHAX CTAHOBIIATH OJHE 3 aKTyaJIbHUX
3aBJIaHb IOPUIMYHOI HAYKH.

ICTOTHOIO TPOTraMHOK y TaKUX JOCHIKCHHSX € ¥ HEJIOCTaTHs PO3-
pobnenicTs mpobieMu epeKTUBHOCTI IOPUINYHUX TapaHTii pas i cBOOOx
JIOOUHHU Ta rpoMaasHuHa. L[ nmpobnema Takoxk Mae OyTH BUBEICHA Ha Pi-
BEHb KOHKPETHO-COIIOJOTIYHUX JOCIIIKEHb, SKi IPYHTYBaTUMYThCS Ha
HayKOBO OOTPYHTOBAaHHUX KPUTEPIsIX Ta METOMMIII 11 BUSBICHHSI.

2. IIpo6semu popMyBaHHSA HALIOHAJIBHOI MPABOBOI CHCTeMH YKpaiHH.

2.1. Cman po3eumky npaeosux 00caioxcensv 6 Ykpaiuni. Y 3arajibHO-
TEOPETUYHOMY ACIEKTi Lel HanpsM IPYHTOBHO — Ha MOHOTpadidHOMY
PiBHI — JOCTIIKYETbCS MPOTATOM TPHBAJIOTO IEPioAy, 30KpeMa, HayKOB-
ISIMU BiJIUTY Teopii neprxasH i mpasa [JI1. Humu Gyno yTodneHO TepMiHO-
TIOHATTEBUH armapar JOCIiKeHHS, e (iHIiio 3araIbHOTO MTOHSATTS TPaBo-
BOI cuCTeMH, 11 CKJiaj, (GYHKIIIT, TCHICHIIIT B Cy4acHUH I1epioj, MOXKIUBOC-
Ti YIOCKOHAJICHHSI.

3HaKOBOIO TOJi€I0 Y IIbOMY acnekTi ctano BuganHs HAIIpH VYkpainu
y 2008 p. 1-ro Tomy kinbkaromuoi mpaui «IIpaBoBa cuctema YkpaiHu: ic-
TOpisl, CTaH Ta MEPCIEKTUBU», KOTPa B YIOCKOHAICHOMY BapiaHTi Oyra
BApyre omyomikoBana y 2011 p. (pocilicbkoro MOBOIO).
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DaxiBISIMU BITYU3HIHUX HABYAILHUX 1 HAYKOBUX 3aKJIAIB JOCUTh IIIH-
POKO JOCIHiZKEeH] i OCHOBHI €JIeMEHTH TPaBOBOI CHCTEMH YKpaiHH. A came:
—-TpaBoyTBOpeHHsI, mxepena npasa (1111, KuiBcekuii HarioHansHUR
yaiBepcutet iM. T. [lleBuenka; namni — KHY), JIbBiBcbkHli HalliOHATbHAN
yHiBepcurert im. 1. @panka (gami — JIHY), HamionansHuil yHiBEpcHUTET
«Opecpka ropuaudHa akageMis» (mam — OHIOA);

- npuniuny npasa (HIOAY, KMA);

—3aKOHOJABYA Ta iHIIA HOPMOTBOpYA MisITbHICTH, €(PEKTUBHICTH ii pe-
3yIBTaTIiB, IPOTHO3YBAHHS COIIabHIX HACTIIKIB peati3allii 3akoHiB, mpa-
BOBi 3aco0u afanTanii HalllOHAJILHOTO 3aKOHOIABCTBA 10 3aKOHOJABCTBA
€Bponeiicekoro Coro3y (IncTutyT 3akoHonaBcTBa Bepxosnoi Pagu Yipai-
Hu (mam — 13), IAI1, JIHY);

- peaizauisg npasa Ta ropuanyHa BianosiganteHicTs (11, KHY);

- IPaBOCBIIOMICTb, IPaBOBa KYJbTYpa 1 IPaBOBE BUXOBAaHHSI B CyYaCHUX
ymoBax (HIOAY).

[IpaBoBa cucteMa YKpaiHU € TaKOX OIHHUM i3 00’ €KTIB JOCIIIHKCHHS
cydacHoOro mopiBHsuibHOTO npapo3nascTsa (II1, OHIOA, 13, HIOAY,
JIHY). Taki gocmikeHHs Jal0Th KOPUCHUN MaTepian s 3’ sICyBaHHS 3a-
rajJbHUX TCHJCHLINA PO3BUTKY IPAaBOBUX CHCTEM CBITY B Cy4aCHHX yMOBax
perioHamizariii Ta nrodami3artii, a 0T)Ke — 1 JUII TPOTHO3HUX ITPOITO3HUIIIH 3
MIUTAaHb PO3BUTKY BITUM3HIHOI IPABOBOI CHCTEMH.

JocnixeHHs] TpaBoBOi CUCTEMH, OyAb-sIKUX 1 €IEMEHTIB 3aBXKAU
IPYHTYIOTBCS, TaK UM 1HAKIIe, Ha IEBHUX BUX1IHUX 3acajax, MOJOKEHHIX
@inocoghcvro-npasosozo TaTyHKy 1 MarOTh 3A1HCHIOBATHCS 32 TIOCEPEIHH-
LITBOM HAaJIEXKHOT, afIcKBaTHOI Memodonoeii. LluM 3yMOBIIOETHCS T1iIBH-
LICHHS aKTYaJIbHOCT] y BITYM3HSIHOMY MPaBO3HABCTBI CrelianbHUX (iso-
co(ChKO-TIPaBOBUX Ta METOAOJOTIYHUX HaMpamioBaHb. 3 OISy Ha Iie
OCTaHHIM YacoM B YKpaiHi TOCHUTb IUTITHO TOCIIPKEHO Taki Pistocodchko-
MIPaBOBI CIOXKETH, SIK: &) IPABOPO3YMIHHS — WOTO MOHSATTS, Kiacu]ikaiii,
MIPUYWHY TUTIOPaNi3My, TeHJIEHII1 PO3BUTKY Ta 0) BEpXOBEHCTBO MpaBa —
HWOTO MOHATTS, IPUHIHAIH, BUMOTH, ckiranoBi (KMA, JIHY, HIOAY, IAI1).

Ockinbku ¢i710c0()CHKO-TIPABOBI MOJIOKESHHS SIBHO YH JJATCHTHO BHKO-
PHUCTOBYIOThCS SIK (DyHAAMEHT METONOJIOT i OyIb-IKHUX IPaBOAEPKABO3HAB-
YHUX AOCIIIKEHb, TO LIIJIKOM BUIIPABIaHUM BUAA€THCS KOMIUIEKCHUH aHaIi3
npobnem Ak Pinocodii mpasa, Tak i METOOIOrI] 3arajJbHOTEOPETUIHOT
IOPHUCIIPYACHII]. Y3aranbHEeHHS pe3y/bTaTiB HaAyKOBUX JOCIHIIKEHb 3 Li€l
npoOneMaTuky 1a€e 3MOTy C(OPMYIIOBATH TaKi OCHOBHI BUCHOBKH.

B Ykpaini pinocodcrro-npaBoBa HayKa HUHI BUXOAUTH HA HOBUH eTar
PO3BHTKY, OCKUIBKH 11 aKTyalIbHICTh 3pOCTa€ sK Hikonu paHime. Le cipu-
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YMHEHO HacaMIlepe] THM, IO 32 YMOB PaJuKalbHOI TpaHchopMaLii ycix
cdep CyCHiNnbHOTO KHUTTS, y TOMY YHCII W cdepHu MpaBoBoi, CTae BKpaii
HEOOXiTHUM c(OpPMYBATH i BAKOPUCTOBYBATH TaKy CBITOMISAHO-(inocod-
ChKYy Mapajiurmy, sika Moria 0 MOCIYXHTH HaJAiHHUM KOHLENTyaTbHIUM
(dyHIaMEHTOM 3211 HAyKOBOTO OOTPYHTYBAHHSI 1 TPOTHO3yBaHHS ITPaBOBOT
MIPAaKTUKH Y BiIOBIIHIM AUISHII yKPATHCHKOTO COIiyMy. 3 OIJISTy Ha IIJTKOM
BHIIPaBIaHy BiIMOBY BiJI COITiaTbHO-(P1I0COPCHKOI, TaK O MOBHTH, «OIHO-
nmapTiiHOCTI» (TOOTO BiJ HEMOAUTFHOTO MMAHYBAHHS Y CyCIIJILCTBO3HABCTBI
PaASTHCHKOTO MEPiOAY €IMHO «IO3BOJEHOD» 1CTOPUKO-MaTepianicTUIHOT
MapajgurMu) y BITYM3HSAHIN IOPUINYHIA HAyIll PO3TOPHYJINCH aKTHBHI T10-
LIYKU TakuX (izocodcbko-paBoBUX 3acal, siKi Oyau O ageKBaTHUMU pe-
aNbHUM TOTpedaM i TeHASHIISIM PO3BUTKY MPABOBOi CHCTEMH YKpaiHH.
Be3zanepeunnmu TOCSTHEHHSIMH Y LIl AISTIBHOCTI CITijI BBayKaTH, 30KpeMa,
JOCHTh aKTHBHE BUKOPHCTAHHSI YKPAaTHCHKUMU (DaxiBISIMHU MEBHUX 370-
OyTKiB 3axigHOi Qimocodii mpasa, BiAMOBIIHOI HAYKOBOI CIAIIUHH «I0-
PEBOMIOLIHHUX» BITYN3HSHUX YUYEHUX, BCTAHOBJICHHS MPSIMUX KOHTAKTiB
13 (haxOBUMH MDKHAPOTHUMHY IHCTUTYIIISIMHU Ta 3apyO1KHUMH aBTOPUTETa-
MU. SIk HacmiooK, B YKpaiHi ypisHOMaHITHHIINCH, TUTFOPaIi3yBaiich (piso-
codCcrKO-TIpaBOBi moryIsiAw Ta KoHIemlii. 3 2003 p. npyKyeThCcs Mi>KHAPOJI-
Hui gacormc «IIpobmemu dimocodii mpaBay, AKH € OpraHoM, 30KpeMa,
Bceyxkpaincbkoi acomiarttii ¢inocodii mpaga i corianpHoi inmocodii — ox-
Hiel 3 Maibke 50 HarioHampHUX ceKiii MixkHapomHO1 acomiamii dimocodii
mpasa i conianbHoi ¢pinocodii (/VR). BUKOHYIOTECS YHCIIEHH] AUCEpTaLiii-
Hi TOCHiHKEHHS 3 (i10COPCHKO-IPaBOBOi MPOOIEMATHKH. Y MPOBITHUX
topuanunux BH3 Buknagaerscsa kype ¢inocodii nmpasa, 3ade3neueHnit
BiNOBIIHUMY MiIpydYHUKaMu Ta nocionukamu. Ha 6a3i HABC cucrema-
THYHO MPOBOASTHCS Beeykpainchki HaykoBi kKoH(bepeHii 3 GinocopchbKo-
MPaBoOBOT MPOoOJIEMaTHKK. AHAJIOTIYHI 3aX0AM CUCTEMATHYHO BiJI0yBaOTh-
csiB JIHY (3 aurponosnorii npasa), a Takox B OHIOA (3 akcionorii npasa,
MPaBOBOT TEPMEHEBTHKH TOIIIO).

Pa3oM i3 THM y bOMy 3arajoM MO3UTHBHOMY IPOLIECI MOXKHA KOHCTa-
TYBaTH, SIK BHJIAETHCA, 1 TIEBHI HEAOMIKH. A came:

* iHOZI Ma€ Miclie HeKpUTHYHE 3aMTO3UYEHHS JesIKUX 3apyO0iKHNX (iyo-
co(chKO-TIPaBOBHX ITiAXOIB 1 KOHIIETIIIIH Ta iX, TAK OM MOBUTH, «J13€pKaIb-
He» TIePeHECEHHs Yy BITUM3HAHY (inocodito mpasa, iX MEXaHICTHYHE 3a-
CTOCYBaHHS JI0 BUPILICHHS MPOOJIEM BITYM3HSIHOTO MPABOBOTO KUTTS O€3
ypaxyBaHHS HOTO ICTOPHYHHX Ta Cy4aCHHX O0COOIUBOCTEI;

* [IpY BUKOHAHHI AESKHUX IUCEPTAliiHUX OOCHIIKEeHb 3 ¢inocodii
MpaBa iHOJ1 CIIOCTEPITaeThesl iIrHOPYBaHHS ii MpeaMeTHOT crieu(iKy, BHA-
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CITIZIOK YOTO BOHHU MOAEKYIH HE MAIOTh (PiJI0cO(CHKO-TIPABOBOTO XapaKTepy,
a OT)Ke, JOCUTH IITYYHO IPUIHCYIOTHCS» A0 cnenianpHocTi 12.00.12 —
¢inocodis npasa;

* Y BITYM3HSHHX (PiI0COPCHKO-TIPABOBHUX JOCIIKEHHIX BKpail He3HA-
HOIO € y4acThb NMPEJCTABHUKIB 3arajibHOI (hi10codii, uepes 1110 H1U3Ka IpaBo-
BHIX aCHEKTIB COMAbHOI (itocodii BUCBITIIOETHCS HEAOCTATHRO 1 JCIIIO
OAHOOIYHO.

YcyHeHHsI 03HaYeHUX HEAOMIKIB y BITYM3HSAHIN Hay1li Qinocodii mpasa
IIPaBO3HABCTBA.

o % cTOCyeTbCA METONOJIOTIT IOPUINYHOT HAYKH, TO TYT ECBHUMHU
JOCATHEHHSIMH MOKHA BBa)KaTW HacamIiepe] Te, 0 B CyYacHHX yMOBax
YKpalHCBbKi IOPUCTU-HAYKOBL BK€ HE OOMEXKYIOTHCS TUTBKH-HO OJHIEI0
(paHinie HaBITh aMiHICTPATUBHO HACA/XKYBAHOIO) METOJIOJIOTIE0 TOCITi-
JOKEHb, a BJIAFOThCS JI0 BUKOPUCTAHHS JIOCUTH PI3HOMAHITHUX JIOCIIiTHUIIb-
KHUX HiaxXoaiB Ta MeTofAiB. OTKe, i1 METOAOJOrIs MPaBO3HABCTBAa HaOyBae
CIpaB/i IUTIOPATICTHYHOTO XapakTepy, 10 He MOXKe He MO3Ha4YaTHCh 110~
3UTHBHO Ha €(eKTUBI3allil MPaBOBUX MOCHIIKEHb. 30KpeMa, BUZHAYCHO
OCHOBHI TEHCHITI1 Ta HAPSMHU TpaHCcHOopMaIrii METOIO0IOTIT BITIM3HIHOTO
MIPaBO3HABCTBA, 3yMOBJICHI BAKIIMBAMH BUI03MiHAMH i1 ipeaMera (fKi, y
CBOIO UEPry, € «PEaKIi€io» Ha HOBI 3alIUTH, MOTPeOU CydacHOI coliaabHOT
MIPaKTHKH B YKpaiHi). Pa3oM i3 TUM 1 y METOMONIOTIYHIN TiISHII IOPHIAY-
HO{ HayKH MOXHA KOHCTaTyBaTH MEBHI Bagu. A came:

* y BUOOPI Ta 3aCTOCYBaHHI JISTKUX JTOCIITHUIIBKUX METO/IB 1 3aC00iB
MOJICKY/IM Ma€ MICIIe BiJIXiJ| BiJl aKCIOMAaTHYHUX TMOCTYJIATIB HAYKOBOIO
Mi3HaHHS (HacaMIepes TaKuX, Ik 0OyMOBJIEHICTb OOpaHUX METOAIB J0-
CITIJDKEHHST HOTO MPEeIMETOM; HEOOXiTHICTh BCTAHOBJICHHS 00’ €KTUBHOT
ICTHHU, BIpOTiIHICTh SKOT MOXXHA JIOBECTH 1 NEPEBIPUTH, CIIUPAIOYHNCH HA
colliaNIbHy MPaKTHKY sIK Ha i1 HamiiHUi 00’ €KTUBHUIA KPUTEPIii; BUSBICHHS
COILIaJIbHOI CYTHOCTI MPABOBUX 1 JIEPKABHUX SBUIIL);

* xoua HarionanpHa akameMis MpaBOBUX HAayK YKpaiHU paHille Bke
JIBidi MPOBOAMIIA HAYKOBI KOH(EPEHTIii, CIeIiabHO MPUCBIYeH] TpooieMaM
PO3BHTKY METOAOJOTIi BITYM3HAHOTO MpaBo3HaBcTBa (1996 i 2002 pp.),
MIPOTe CTaH BUKOHAHHS iXHIX peKOMEHIAIliH, AKi mMyOrikyBanucs y «BicHu-
Ky» i€l Akagemii, He MiAMAraB CUCTEMAaTHYHOMY MOHITOPHHTY. Tak um
iHaKIIe, Ha3pina noTpeda 3AIMCHUTH 1€ MOHITOPHHT 1 3HOBY MPOBECTH
TaKoro PoAy KOH(EpeHIIito, 3BayKaroul, 30KpeMa, Ha HeoOXiAHICTh IpoaHa-
J3yBaTu i y3araJbHUTH SIK TOCSATHEHHS, TaK 1 IPOPaxyHKH Y METOI0JIOTi4-
HUX TIONIyKaX YKpailHCHKUX IOPHUCTIB-HAYKOBIIIB;
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* Ha0yna MOUIMPEHHs TaKa MPaKTHKa CyTO METONOIOTIYHUX HaIlpawo-
BaHb, KOJIU iX aBTOpU OOMEXKYIOTHCSI OMIMCOBOIO XapaKTEPUCTUKOIO JIUILE
CaMUX JTOCITHUITLKUX TTIXOIB 1 METOIIB, aJie IPHU I[bOMY HE IEMOHCTPYIOTh
TXHIX eBPUCTUYHIX MOXKIIUBOCTEH Y TIPOIIECi BIACHUX MPEAMETHO-ITPABOBUX
nociimkenb. (Tak, HaBITH Y BUBYCHHI MPABOBUX CUCTEM JOCIiTHAIIEKUI
CHUCTEMHUH T1IX1]T HEPIKO HE CTUTEKU PealTizy€eThCsl, CKUTHKH JIMIIE 3aeKIIa-
POBYETBCS: IXHI €IEMEHTH aHATI3YIOThCS 31€¢01TbIIE 130750BaHO);

* OCKUTBKHM HAyKOBI Tpalli BITYM3HIHNX (axiBIliB BKpail piJIko BUJAIOTb-
Csl MOBaMH MIKHAPOIHOTO HAYKOBOTO CIIJIKYBaHHS (30KpeMa, aHIIIHChKOIO,
POCIChKOI0), BOHHM 3a3BUYAl 3alUINAIOTHCS 11032 YBArokw 3apyO0ixkHUX
¢axiBLiB, a TOMy Maiike He BIUIMBAIOTh HA €BPOINEHCHKE MPaBO3HABCTBO,
HE «BIHUCYIOTHCS» Y MIKHApOAHUH MpaBo3HABUMil mpocTip. (BtiM e cro-
CYETBCS ¥ IHIIMX HANpPsMIB 3arallskHOTEOPETHYHOI I0PUCTIPYIEHIIIT).

VYcyHeHHs1 03HauUGHUX BaJ cupusuio 0 edekTuBizamii 3acTOCyBaHHS
METOIOJIOTi BITYM3HSHOTO IPaBO3HABCTRA.

2.2. Ilepcnexkmueu i Hanpamu nOOANbULOZ0 PO3GUMKY I0PUOUYHOT HAVKUL.
CTOCOBHO JOCIIPKEHHS IIPABOBOI CUCTEMH YKpaiHH BOHH 3yMOBITIOIOTHCS
HacaMmIepe THMH TpoOIeMaMH, SIKUMHU YCKIIATHIOEThCS 11 e(heKTHBHE (yHK-
mioHyBaHHS. /{0 HUX HaJie)KaTh, 30KpeMa; HasBHICTh ITEBHOIO MipOIO JICKJIapa-
THUBHUX 3aKOHO/IABYMX aKTiB, sIKi Maike HE 3aCTOCOBYIOTECS, HE PEaTi3yIOThCs,
OCKLJTBKH He 3a0e3redeHi HeoOXiJHIME IOPHIMIHAMHI TapaHTisMIL, CyTieped-
HOCTI Ta HEY3TOMKEHOCTI MIXK JESIKIMH 3aKOHOIABYMMH 1 1HIIMMU HOPMAaTHB-
HO-TIPAaBOBUMH aKTaMH; BiICYTHICTb 00 HEOCKOHAIICTh IOPUIMYHUX IapaH-
Till 3A1HCHEHHOCTI] IESKUX 3aKOHOAABYMX AKTIB; CYINEPEWIMBICTH OKPEMHUX
3aKOHOJIAaBUMX aKTiB (HABiTh KOMU(IKOBAHHUX) BIAMOBIAHUM MiXXHAPOIHUM
CTaHJapTaM; HeAOCTaTHii piBeHb MPAaBOBOI CBIJOMOCTI, MPaBOBOi KYJIETYpH,
0COOMCTOI BiJIMOBIAJILHOCTI JIEPYKABHHUX CITY>KOOBI[IB 32 BUKOHAHHS iXHIX
000B’s13kiB. [Tommykam IUISXIB 1 3aCO0IB YCyHEHHSI UM IOCTIA0IeHHS TAKUX BaJl
OCHOBHHX €JIEMEHTIB IIPaBOBOI CHCTEMH YKPAaiHH i MOKJIMKaHI CIIPHATH JI0-
CITi/pKeHHS (axXiBIlB 13 3arajIbHOI TEOPii IIpasa i IepKaBH.

OTOX OCHOBHUMH HampsIMaMH ITHX JIOCITIKSHD MaJld Oy TH HacaMmIiepe
TaKi:

- BUSIBJICHHSI Ta KOHKPETH3alis COLialbHOI 00YMOBIIEHOCT] peabHOTO
CTaHy NPaKTUKH (YHKIIOHYBAaHHS i pO3BUTKY IIPABOBOI CUCTEMH YKpaiHH
B IIIJIOMY Ta KOXKHOTO 3 ii CKIIaJIOBUX €JIEMEHTIB;

- a”aJi3 TeHaeHnid Moxudikamnii GopManbHUX JKepen MO3UTUBHOTO
npaBa YKpaiHH, iX CMiBBiTHOIICHHS Ta B3a€EMOI;

- BIUJIMB BCECBITHIX 1 periOHaIbHUX TIPABOBUX CTaHIAPTIB Ha (PyHKIIOHY-
BaHH;I T2 PO3BUTOK BITYM3HIHOI MPABOBOT CHCTEMH U ii OCHOBHHX €JIEMEHTIB;
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- IpoOJieMH THITOJIOT13aMii Ta HaPSAMHU PO3BUTKY BHYTPILIHbOJEPIKAB-
HUX MPAaBOBUX CUCTEM 33 YMOB OJIHOYACHO TPUBAKOYHUX MPOLIECIB: a) 30epe-
KEHHS I 3aXUCTy HAI[lOHAIBHO-KYIETYPHOI CaMOOYTHOCTI ITPaBOBHUX CHC-
TeM; 0) iHTeHCHdiKamii IXHIX MIKETHIYHHX 1 MDKICP)KaBHUX B3a€EMOBILIH-
BiB Ta B) CYYaCHHX IIIO0ATI3aIliiHAX TCHICHIIIN;

- BUBYCHHSI CYYaCHUX TCHJCHIIIN Y TIIyMaueHHI IOPHIHYHIX HOPM;

- BUSIBJICHHS W YCYHEHHS (CIIMPArOuMCh HA CUCTEMHUH ITiIXiM, METOIO-
JIOTII0 CUCTEMHOTO JOCHTIHKEHHSI) CTPYKTYPHO-(ODYHKITIOHATBHUX Ba/l, aHO-
MaJliil, Hey3roPKeHOCTeH Mi>K OKPEMHUMH €JIEMEHTaMH [IPABOBOI CHCTEMH;

- YOIOCKOHAJICHHS METOIUKH BHSBJICHHS COLIaNbHOI €()eKTUBHOCTI
(yHKIIOHYBaHHS KO)KHOTO 3 OCHOBHHX IPAaBOCUCTEMHHUX €JIEMEHTIB Ta il
3aCTOCYBaHHs y BiINOBIHUX COLIATBHO-TIPABOBHUX JOCIIIKECHHSX;

- BUSIBJICHHSI IPUYXH JeopMalii MpaBOCBIIOMOCTI AePKaBHUX CITYXK-
OOBILIB, IHIIMX BUJIB Cy0’€KTIB Ta MPOEKTYBaHHA Ji€BUX 3ac00iB mociuad-
JICHHS Y1 YCYHEHHS TaKUX MPUYUH;

- BUBYCHHS [TO3UTUBHOTO 3apyO0i’KHOTO JOCBiY MOMOJNAHHS THX YU
1HIMUX IeeKTiB HAIiOHATBHOT IPABOBOI CUCTEMH Ta HOTO BPaxyBaHHS B
HayKOBUX PEKOMEHJIAIISX 1 IPOITO3HUIIISIX;

- y3arajbHEHHS CyJacHHUX IHTEpIpeTalliil BEpXOBEHCTBA IIPaBa Ta 3acall
COIIITBHO-TIPHPOTHOTO TIPaBa, a TAKOK MOKIMBOCTEH 1 IUIAXIB iX iMIIIe-
MEHTaLlil y IpaBOBY CUCTEMY YKpaiHH;

- aHalli3 cy4acHUX 3apyOiKHHX 3araJbHOTCOPETUIHUX KOHIIETIIiH 1
BYEHb PO TPaBO, PO NPABOBE PETYIIOBAHHS CYCIIJIbHUX BiTHOCHH.

3. IIpaBoBe 3a0e3ne4YeHHs AepP:;KaBHOT0 OyNiBHHITBA, PO3BUTKY
MOJIITHYHOI CHCTEMH TA MiCIIeBOI0 CAMOBPSIIyBaHHSI.

3.1. Cman npasoeux docnidxcensv ¢ Ykpaini. 3 Ha3BaHOTO HAIPIMY
HaHOIBIIT BATOMHMH 37100y TKAMH 3araJIbHOTCOPETHYHOTO TIPABOJIEPIKABO-
3HABCTBA CJIiJl BBAXKATH T€, IO BIEPIIC Y BITYU3HIHIA IOPUANYHIN HAyIIl
OyJI0 MiITaHO TPYHTOBHOMY JOCHIKEHHIO IPOOIeMaTHKy MIPaBOBOi Ta
CcomLianbHOI IepkaBu. 30KpeMa, y mparsix (axiBiliB MTPAaKTUYHO yCiX MPO-
BiIHMX HaBYAJHHUX 1 HAYKOBUX IOPUANYHHUX 3aKJIaAiB OyIu po3poOieHi
Taki GyHIaMEeHTaJIbHI MUTaHHS, SK-OT: Ae(iHilii MOHATH TPaBOBOI AepxkKa-
BH 1 COIIiaJIbHOT IepKaBH, CYTTEBI O3HAKH i OCOOIMBOCTI OCTaHHIX, TPHH-
U iX GopMyBaHHS Ta AisUNTBHOCTI, YHKIII1, HATIPSIMH 1, TOJIOBHE, IIJISXA
(hopMyBaHHS IPaBOBOI 1 COLiANIFHOI AepKaBH B YKpaiHi.

3 OHOBJIEHUX METONOJOTIYHUX TO3HUIIIH ONpallbOBaHO MPOOIEMHU EMO-
Kparii, B3a€MO3B’s3KiB JiepaBH i rpoMaasHCbKoro cycminbersa (ITIII,
OHIOA), dopm nep>kaBHOTO MpaBIIiHHS, MKIEPKaBHUX CTOCYHKIB, @ TAKOXK
mpoOeMaTuKy MiCIIEBOTO CaMOBPSITyBaHHI. 3arajioM ke JTOCIiIKeHHS 32
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O3HA4YEHHM HaNpPSIMOM JI03BOJHIIM 3p00nTH BaroMi BUCHOBKH. (OCHOBHI 3
HUX BUKJIaJICHI, 30kpeMa, y Bunanii min erigoro HAIIpH Ykpainu konek-
TUBHIH ABOTOMHIH mpani «[loniTH4Ha cucTeMa: cyyacHi mpoOIeMH pO3BH-
TKY TPOMaJSTHCHKOTO CyCITiIbeTBa 1 JepkaBmy. — K., 2010, a Takox y Ko-
NeKTUBHIN npai «Biaga B Ykpaini: nusixu o epexkruBaocti».— K., 2010).

Y mepmriif 3 HUX JOCIIHKEHO, 30KpeMa, TaKi MHTaHHS, SIK-0T: TEOPETHY-
Hi ¥ METOIOJIOTIUHI TTPOOJIEMH aHaTi3y TOJMITUIHNUX CHUCTEM IIEPEXiTHOTO
THUIY; IPUHIIAIIHN Ta IHCTUTYTH MIPABOBOI IepPKaBH y TIPOIleCi 3a0e31eYeHHS
i1 B3aemopii 31 CyciabCTBOM; IPOOIEMH CHHXPOHI3aIlii PO3BUTKY ITPaBOBO1
JepKaBU 1 TPOMAISIHCHKOTO CYCHJILCTBA Ta PO3BUTKY IHCTHTYTIB IpoMa-
JSTHCBKOTO CYCHUIBCTBA Y IEMOKPATHYHiH, IpaBoBii, COLiasIbHIM AeprKaBi.
Sk HacTiIOK, TOBEJCHO ICHYBaHHS CKIaJHUX KOPEJSLild Ta B3a€MHUX 3a-
JISKHOCTEH MiXK IIpOLIECaMH ITPABOBOTO 1 MOJMITHYHOTO PO3BUTKY YKpaiHH
Ta HEOOX1THICT X JOCIIIPKEHHS K OJHOTO 3 BAXKJIMBHUX 3aB/IaHb Cy4aCcHOL
IOpUIUYHOL HAyKH.

VY npyriii ke 3 Ha3BaHMX Tpallb HA CyYaCHOMY JIOCBiI YKpaiHU moka-
3aHO, 1[0 MMTAHHS PO BJIay 3aJMIIAETHCSA OJHUM 13 HAHAKTYyaJIbHIIINX 1
3arpeOyBaHUX AK y CYCIIIbHIN HayIll, Tak 1 mpaktuili. Konkpernsamis 11o-
CJTiTHUKaMH IThOTO MMUTAHHS J03BOJIMIIA CHOPMYITIOBATH TaKi ITOJIOKCHHS.

» HuHinmHs cutyamnig y Bnagi YKpaiHu poOUTs 04eBUIHUM (yHIAMEH-
TaJbHE TPU3HAYCHHS BII/IU B pealti3arlii 00’ eKTHBHO HEOOXiTHOT (DyHKITIT —
BPETYIIIOBAaHHSA BIIHOCHH Y CYCITLIbCTBI, 0€3 4Oro BOHO MPOCTO 3pyHHYETh-
Csl MiJ] BIUTMBOM HOTO BHYTPILIHIX CYIEpeYHOCTEH.

* [TonoxkeHHs1 PO HAJEKHICTH BJIaAX HAPOAY € 3aCaJHUYUM JAJIsl BCiX
MOXKJIMBHX iJIe¥ Ta KOHIICTII[IH IEMOKpAaTii, a OCTaHHS 3aBXU — OLIBIIIO0
a00 MEHIIIOK MipOI0 — 03HAYa€ HAPOAOBIA/s, TOOTO BU3HAHHS CyBEpe-
HITETy HapOAy Ta HOTo BUPILIaIbHY Y4acTh y MOTITUYHOMY XKHUTTi. HeBin-
Yy)KyBaHICTh HAPOJHOTO CYBEPEHITETY BHUKIIIOYAE PO3YMIiHHS yCTaHOBYOT
BJIaJIM HAPOJIy JIMIIIE SIK OTHOPA30BOT0 aKTY, MICJIsl SIKOTO BiH HIOUTO BTpavyae
CBilf cyBepeHiTeT. ToMy HIXTO, Y TOMY YHCII i Iep)kaBa, HE MOXe y3ypIy-
BaTH HApOJHHUHA CyBEPEHITET.

* YV X0J1i iCTOpUYHOTO PO3BUTKY B IEMOKPATii BHOKPEMIIINCH JIBa OJI0-
KM HaWBXXITUBIMIKX Tpo0IteM ii cydacHOTO po3yMiHHS Ta (YHKIIIOHYBaHHS:
a) KOHCTUTYIII/{HA Iep>KaBa Ta IpaBa JIOIMHH 1 Hapoxy; 0) popma neprkaBH.
KoHcTuTyLifiHICTh 03HaYa€ MepI 3a BCe Y3aKOHEHHS OopraHizauii Ta 3iii-
CHEHHS JepKaBHOI BIagH, & TAKOXK 11 0OMEXEHHS MO3UTHBHUM IPaBOM
3au1s1 3a0e3MeueHHss aBTOHOMHOCTI TPOMaIsTHCHKOTO cycItinbeTBa. [IpaBo-
BUI XapakTep JEeMOKpPAaTHYHOI JAep>KaBH BiOOpaXkaeTbCs Hacamiepen y
TOMY, 1110 BOHA 3aCHOBaHA Ha Cy0’ €KTHBHHUX IpaBax: MpaBi Hapoxy OyTH
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€IMHHUM JIKEPEJIOM Jep KaBHOI BIIaIU Ta HEBiAUYKyBaHHUX MpaBax i cBOOO-
JlaxX JIOIMHU U rpoMajsiHuHA. BiqnoBigHo mpaBa MIOAMHMA Ta HAPOIHUN
CYBEpPEHITET BHCTYIAIOTh OCHOBHUMH KPUTEPISIMH, [0 3yMOBIIOIOTH JIETi-
TUMHICTh 3aKOHOJJABYOTO MPOIIECY Ta SIKICTh 3aKOHOABCTBA y IEMOKPATHY-
Hill, PaBOBIH JepiKaBi.

* JleMokpaTisi € OCHOBOIO COITiaIbHOI JEPKaBH 1 CTa€, TAKUM THHOM,
COINIAJTEHOIO IEMOKPATi€l0, OCKLUTBKH BOHA JJa€ 3MOTY BHPITITYBaTH HE JIUTIIC
MIONITHYHI IPOOIEMU CYCIITBCTBA, a i MUTaHHS COIIATbHOT Ta eKOHOMITHOL
PiBHOCTI.

* YkpaiHChKe CYCIiIBCTBO YBIHIILIIO 0 HOBOTO KOHCTUTYIIHHOTO TIO-
PSAKY, HE MalO4d YiTKOTO YCBIIOMJIEHHS IIOO 3MiCTOBHOTO HAIIOBHEHHS
KaTeropii «KOHCTUTYLIHHUH Jamy», sSka 3aKOHOJAaBIeM BUKOPUCTAaHA JJIs
XapaKTEePUCTUKY NPUHLIXITY HAPOJAOBIAAAS. Y TIM CydacHHUH eTar PO3BUTKY
YKpaiHCBKOTO CYyCITiIbCTBA, 10 HAAaB MOIITOBX J0 BIPOBAHKEHHS AEMO-
KpaTUYHHUX MPUHLUIIB HAPOAOBIAJIs, HE TIOBUHEH CTBOPIOBATH 3aiBHX
1JTFO31H II0I0 MOXKJIIUBOCTI iX Oe3mocepenHbol peaiisallii, mpu MboMy He
1030aBJISII0MY HAPO/I ITPaBa CAMOCTIITHO BUPILITYBaTH BIACHY JIOJIO y CHTY-
arfii HEeMOXKJTMBOCTI BJIa/IM BIIACHOPYY PO3B’s3yBaTH KPU30Bi CTAHU y JIEp-
’KaBi Ta CyCITUTbCTBI.

* 1o x g0 omruMizarii GopMu AepKaBHOTO TIPABIIIHHS B YKpaiHi, TO
CJIiJT BUXOJWTH 3 TAKOTO: a) CYCIIBCTBO B KpaiHi ChOTOMIHI HE OpraHi3oBa-
He, riepeOyBae y cTaHi XBHIIIOBAHHS, 1110, B CBOIO UEPTy, 3yMOBITIOE BiACYT-
HICTb Y HbOMY €JHOCTI Ta 3J1aroJKEHOCTI; 0) y CyCHiIbCTBI BiACyTHI cTauIi,
3 YiTKO BU3HAYCHUMH MPOTpPaMaMH, TIOJIITHYHI MAapTii, acorriarlii, 00’ eJHaHHS,
sKi O mATpUMYBaJHCs NEPEeBAKHOIO OUTBIIICTIO HAPOAY, JOMiHY€E Oararo-
napTiiiHa po3aApiOHEeHiCTh; B) IPONOpLiliHa cCHCTeMa BUOODIB, sIKa iCHyBaJia
pasimie, GakTHUYHO 0OMEKHMIIA IPABO TPOMAASTH OyTH 0OpaHUMH JI0 TIpe-
CTaBHUILKUX OPraHiB BIay.

* 3mimana ¢opma Aep>KaBHOT'O MIPABJIIHHS € OLIBII THYYKOI0, OCKIJIbKH
00’€JIHy€ EIIEMEHTH SIK MMPE3UICHTCHKOT, TaK 1 TapilaMeHTChKOT PopM IpaB-
JIIHHS, BOHA € CBOEPITHAM CHHTE30M KiTBKOX (hOpM TIpaBIIiHHS, BPaXOBY€
ICTOpUYHUH TOCBiA (paHIy3bKOTO OOHAMAPTH3MY, aMEPHKAHCHKOTO TIpe-
3UACHITIai3My ¥ OpHUTaHCHKOI KOHIEMIii CHIILHOTO MpeM’ €p-MiHIiCTpa.
OTxe, y Cy4acHUX YMOBax MOZEIh 3MilllaHo1 (hOpMU JepKaBHOTO TPaBITiH-
HsI € HaWOUTBII MPUAATHOIO JUIS HAIIIOT KpaiHu.

3.2. Ilepchexmueu i Hanpamu nOOAIbUIOZO PO3GUIMKY NPABOGOT HA-
yxu. Taxi HaPsSIMU 3yMOBITIOIOTHCS. HEOOXiJHICTIO MOCIA0UTH Y YCYHYTH
MIEBHI HEOMIKH, SIKI [e TPUTAMaHHI 03HAYCHUM JOCIiPKeHHSIM. TakuMu
HEIOJIIKaMHA MOYKHA BBa)KATH, 30KPEeMa, TaKe.
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* 3 mpenMera epKaBO3HABYMX JOCIiIKEHb 3a3BHUail BUNIagae nmpoo-
JIeMa COIiaJIbHOT CYyTHOCTI Cy4acHUX JiepxaB (30kpema i Ykpainu).

* HenocraTHb0 MPaKTUKYIOTHCS TIOPiIBHSIBHO-JEPKaBO3HABYI JTOCTi-
JoKeHHs (30kpeMa, B perioni CHJ/]) — 0co0auBO B aclieKTi, 3HOBY K TaKH,
COLIIaJIbHOI CYTHOCTI JIepIKaB.

* Hesnauna yBara nmpuauIsIe€ThCS 3’ ICYBAHHIO B3aEMOIi1, B3aEMOBILIH-
BiB B YKpaiHi Aep)kaBH Ta HEAEPKaBHUX 00’ €JHAHh — OCOOJIMBO B YMOBaAX,
KOJIA KUTBKICTB 1 pO3MAiTTS OCTaHHIX 301TBITHIFCH SIK HIKOJIH PaHIiIIIe.

» JlesKi TOCTiKEHHS IePKaBH, SIKI BUKOHYIOTHCS HAyKOBIISIMU-FOPHC-
TaMU, MaiKe He BiAPI3HAIOTHCS Bifl CYTO MOJITONOTIYHUX PO3BiOK. [lpomy
CIPUSIOTD, 30KpeMa, 171el Ipo HeOoOXiAHICTh «PO3MOAiNY» IOPHINYHOI Ha-
YKH 3arajbpHoOi Teopii mpasa i AepkaBH (M TO AepKaBH i mpasa) Ha ABi
OKpeMIiIlIHi, CaMOCTii{HI HayKH: TEOPiro MpaBa i TEOPito AeprKaBu.

» Jleinze criocTepiraeThes MmijMiHA BJIACHE 3araJIbHOTCOPETUYHUX
JepKaBO3HABUMX JOCIHIPKEHb KOHCTUTYIIHHO-TIPABOBUMH HalpalroBaH-
Hsimu. L{e 3HOBY K TakH CBiTYUTH PO HEOOXiAHICTH OMMOJICHHS ysBICHb
1IO0JI0 CTIenU(IiKU MpeaMeTa NPaBoJep KaBO3HABYHX JOCHTIPKEHb Y paMKax
3araJbHOTEOPETUIHOT FOPHUCTIPYACHIII].

* HenocrarHho akKTUBHO 3’SICOBYETHCS BIUTHB ITI00aTi3aMiHIX Ta 1HIITNX
CBITOBHX 1 PETiOHATLHUX TIPOIIECIB HA PO3BUTOK YKPATHCHKOI e KABH.

* Maibke He IPUALISEThCA yYBara aHalliy HOBITHIX 3apyOi’KHUX BUEHb
PO CYTHICTb 1 TEHACHILI] PO3BUTKY Cy4acHUX AEPKaB.

OToX, aKTyaJIbHUMU OCHOBHUMH HaIlpsiIMaMH ACP>KaBO3HABUMX JOCIi-
IDKEHb y 3arajlbHOTEOPETHYHIN IOpUINYHII Haylll MOYKHA BBa)KaTH TaKi:

— KOHKPETH3allisl B3aEMOOOYMOBIICHOCTI, B3a€EMO3aJIEKHOCTI IepKaBU Ta
mpaBa (IpUYOMY 3a IHTEpHpeTanii OCTaHHBOTO HE TUTBKU Y MO3UTHBICT-
CHKOMY, a i B IOCHATYPaJiCTCEKOMY acIleKTi);

— BKJTFOUEHHS JI0 TIPEAMETa IepKaBO3HABUMX JOCIIIKEHBb POOIeMaTHK!
COLIIAJIEHOT CYTHOCTI Cy4acHUX JiepkaB (y TOMy 4Hcii YKpaiHu);

— BUSIBJICHHST B3a€MO3JISKHOCTI IepKaBH, 11 MOJITHKH i3 COIIaIbHOIO
CTPYKTYPOIO CyCIIbCTRA;

-3’dCcyBaHHS TEHJISHIIIN 1 MeXaHi3MIiB colliami3alii cyJ4acHoi JeMOKpa-
THYHOI J€p>KaBH;

— BUBYCHHS NIPABOBUX (DOPM B3a€MO3AIICKHOCTI BHYTPIIIHBOI 1 30BHIIII-
HBOI HOMITHUKY JeprKaB, 30KpeMa 3 OISy Ha perioHajbHi i rmio0amizariii-
Hi IPOLIECH Ta CyYacHi MiXKJIEpXKaBHi BiTHOCHHU;

- aHaJ1i3 MpoOieM TpaHcQopMalil CyBepeHITeTy AepKaBu Ta HOro iHTep-
MpeTalii B yMOBaxX OJHOYACHO TPUBAIOYUX IPOIIECIB: a) 30C€PEeKCHHS 1
3aXMCTY HallIOHAILHO-KYJIBTYPHOI caMOOYTHOCTI iepaB; 0) iHTeHcudikarii
14



3azanbHomeopemuyHe npagoo0ep>Kaso3HA8CMeo 8 YKpaiHi... 1. Pa6iHosuy

iXHIX MDKETHIYHHX 1 MDKIEpP)KaBHUX B3a€MOBIUIMBIB Ta B) Cy9acHHUX Perio-
HAJIBHUX 1 DI0OAMI3aiHHUX TEHIEHIIN;

— IOCITiIKEHHS 3MICTY 1 HanpsIMiB MoZIepHi3arlii, TpaHcopmarii GyHKIii
Jiep>KaBU Y Cy4acHHX YMOBAX;

— aKTHBI3allisl TOPIBHIBHO-JIEPKABO3HABUUX JIOCIIIKEHD (TIPH IIbOMY
HE 3BOJSAYM 1X JIO 3iCTABJICHHS JIMIIE OKPEMUX IHCTUTYTIB, OpTaHiB 49U
OKpEMHUX rajly3eil IpaBa IOPiBHIOBAaHUX JIEPKaB, SIKE MArOTh 311HCHIOBATH
HE 3araJIbHOTEOPETHYHI, a TaTy3eBl IOPUINTHI HAYKH);

— IPOTHO3YBAaHHS PO3BUTKY YKPaiHCHKOI Ta iHIINX AEPKaB;

- OTUOJIeHHS yABICHb PO B3a€MOiI0, B3A€EMOBIIHOCHHH CY4YacHO1
Jep>KaBH 3 TPOMaJCbKUMHU 00’ € THAHHIMU, 30KpeMa MOIITHIHUMH NapTisiMH,
y TONITUYHIH CHCTEMI CYCHiibCTBa, a TAKOX MPO CIiBBIIHOLICHHS,
B3a€MO3B’SI3KH Jep>KaBH, ii OpraHiB i3 MiCLIEBUM CaMOBPSAyBaHHSIM, HOTO
CTPYKTYpaMH i iHCTUTYLISIMU, BUBYEHHSI TPaBOBUX GopM i1 3ac00iB B3aEMO-
Iii OCHOBHHUX Cy0’€KTiB rpOMasTHCHKOTO CYCIIJILCTBA 3 IEPKABOIO B 0001
i opraHis;

— aHaJli3 HanpsMiB, IpaBoBUX (OPM Ta IHCTPYMEHTIB HAI[lOHAILHO-ET-
HIYHOI TOJITHKY JEPKaBH;

— PO3MHPEHHS MKIUCIUTDIIHAPHAX TOCITIKEHB CyJYacHUX JepiKaB (3a-
Jy4al0qy TOJ0KEHHS TIOMITOJOTIT, EKOHOMIYHOI T€OPii, COioOoTii, iHIIMX
CYCITBHUX HAyK), alie He BTPaYarody pH IbOMY FOPHUANYIHOI mpodistizartii
Jep>KaBO3HABYMX JOCTIIKEHB;

—3’sICyBaHHS Cy4acHHX TEOPETUYHUX 3acaj i MPaKTUKH peanizalii npuH-
LIUITY BiTOKPEMIJICHOCTI JePrKaBH BiJl LIEPKBH 1 JIep>KaBHOT OCBITH Bif peirii;

— TEOPETHKO-IIPAaBOBI 3acay ONTUMI3alii po3MoAiTy NOBHOBaXEHb MIXK
PI3HUMH TUIKaMH JEp>KaBHOI BIIaJH, a TAKOXK MiXK HUIMH i OpraHaMu mic-
LIEBOTO CAMOBPSIIyBaHHS;

— aHaJIi3 TEOPETHYHMX 3acaj ONTUMI3allii CTPYKTypH H epeKTHBi3alii
TiSUTBHOCTI Iep’KaBHOTO amapary;

— pO3MIMpPEHHS BUBYEHHS 3apyO01>KHUX BUCHB IIPO CYyJacHY JIepxaBy (KOH-
rerii iHpopMaITiiHOI Jep>KaBH, MEPEKEBOI AepiKABHU, IEPKaBH IOPUCTO-
KparTii ToIo).

Peanizamis o3HaueHHX HANpsAMIB Tependadae, 30KpeMa, MpoBeIeHHS
KOH(EpEeHIi Ta BUKOHAHHS TUCEPTALIHHAX JOCHTIKEHb 13 BiIITOBITHOL
TEMaTHKH (BTiM, OCTAHHIMH POKAMH IXHS IMTOMA Bara IoMiTHO 3MEHILINIIACK).

[TincymoBytoun, 3ayBa>KuMOo, 1110 JIMIIE y3arajibHIOIue-CHCTEMHUH (He-
BHUOIpKOBHIA) aHANITUYHUHN OIS 3araJIbHOTEOPETUYHHX MPAaBOIEPIKABO-
3HABUYMX JOCHIPKEHb B YKpaiHi JO3BOJISIE IPEACTABUTH a1€KBAaTHY KapTUHY
X cyuacHOTO CTaHy i TeHACHIi PO3BUTKY.
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BicHuk N°4[67] 3azansHi npobnemu npagogoi Hayku

Hapmatu neBHuii Matepian Jyist IIbOro — TaKoko OyJia MeTa HaIIol CTarTi.

Io x cTOCy€eThCS TAaKMX ACIEKTIB, SK BIUIMB 03HAUCHOT FOPUIUYHOT
HayK{ Ha 3aKOHOJIaBYY, IIPAaBO3aCTOCOBHY i HaBUAJIbHY FOPUIMUHY TPaK-
THKY, 8 TAKO)K Ha BHOKPEMJICHHS HAyKOBHX IIKLJI, SIKI YTBEPIWINCH Yy IiH
Hay1[i, To iH(hopMaLlis MO0 FOTO TEX BUCBITIOBAaTUMEThCs Y HaltioHab-
Hill TOMIOB1/II 3 MUTaHb PO3BUTKY MIPABOBOI HayKH B YKpaiHi.

PaounoBuu I1. OfmereopeTnieckoe NPaBorocyiapcTBoBeeHue B YKpa-
HHE: T0CTUKEHHSsI, TPOOJIeMbl, NePCEKTHBDI

B crarbe XapakTepH3yIoTCcsi COBpEMEHHOE COCTOSIHUE U BOSMOYKHOCTH Pa3BUTHS
0011el TeopHuH TIpaBa M TOCYNapCcTBa, a Takxke Gpuiaocodun npasa. Mcrnons30BaHbI
MaTepHaibl eXEroaHbIX 0T9eToB OTAEICHNS TEOPUH M NCTOPHH TOCyAapCcTBa U
npaBa HAIIpH YkpauHb! 1 Apyrue UCTOUHHUKH.

Knrouesvie cnoea: teopus pas 4enoBeka, Teopus rpasa, Gpunocodus npasa,
TEOpHsl TOCy1apCTBa.

Rabinovych P. The general legal and state theory in Ukraine: advancements,
problems, prospects

The article characterizes current conditions and the possibilities of the
development of general theory of state and law as well as philosophy of law. The
materials of annual reports of the department of theory and history of state and law
of the National Academy of Legal Sciences of Ukraine and other sources are being
explored.
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state.



