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VI]IK 347.6 O. Ileuenuii, KaHAUIAT IOPUANIHUX HAVK,
moueHT Kadenpu nuBinIbHOTO mpaBa Ne 1
HamionanpHoro ynisepcurery «fOpupnana
akazieMis Ykpainu imeHi fpocnasa Mygporo»

HO IMNTAHHA ITPO CIIAaJKYBAHH A
3a IIpaBOM IIPEACTABICHHA

[IpobnemaTrka criaJKyBaHHs 3a IPABOM IIPEICTABICHHS HE HAJICKHUTh
710 KOJIa TeM, sIK1 € IIPEIMETOM I'PyHTOBHUX HAYKOBUX JOCIIHKCHB Y CITa/I-
KoBOMY MpaBi. KOHCTPyKIlisS craJKyBaHHs 3a IPaBOM MPEACTaBICHHS, i1
TEPMIHOJIOTIYHE Ta 3MICTOBHE HAIOBHEHHS 37€0UIBIIOTO CIPUUMAIOTHCS
sIK 3arajibHOBIJIOMI, 3p03yMiJTi i1 ycTaseHi kareropii. OiHak peopMyBaHHS
3aKOHOJIABCTBA MPO CMaJAKyBaHH, 110 B1A0ya0cs 3 npuitHATTAM y 2003 p.
[{uB11HOTO KOACKCY YKpaiHU, BUMAarae neperisiay Bke chopMOBaHUX Mij-
XOJ1B, 1HIIIOTO TIOTJISY Ha KOHCTPYKIIIIO CHIaJKyBaHHS 3a MPAaBOM IpE/I-
craBiaeHHs. Oninroroun Bianosiaal nonoxenHs 1K, 3. B. PoMmoBcbka Bka-
3aja, 1o HOpMaMH CT. 1266 311iiCHEH1 KOHLIENTYyallbHl 3MIHU CUCTEMHU
CHaJKyBaHHS 3a IIPaBOM IPEICTABICHHS ' .

Crnig HaroJIOCUTH Ha JOCHUTh BaXXJIWBOMY 3HAUYCHHI CITaJKyBaHHS 3a
IIpaBOM TIPEACTABIICHHS, IKE BUKOHYE OXOPOHHY (DYHKIIIFO 1100 BU3HA-
YEHOTO 3aKOHOM KoJia 0Ci0 — HEIMOBHOJIITHIX, SIKI BTPATUJIX OJHOTO 3
OaThKiB’. Y iHO3eMHOMY CIaIKOBOMY TIPaBi CIIaIKyBaHHS 3a TIPaBOM TIPEe/I-
CTaBJICHHS PO3TIISAIAETHCS SIK IPUB1JICH, yCTAaHOBIICHUI HA KOPUCTH HaIA/-
KiB CITaJIKOEMIIS, TIOMEPJIOTO 0 BIAKPHUTTS CIAAIMINHNA a00 OJHOYACHO 13
cragkomasiieM (cT. 660 LK mraty KBebek).

[lix cnaokysanuam 3a npagom npedcmasieHts pO3yMIETbCS OCOOTUBUIA
TIOPSIJTOK 3aKJIMKAHHS JI0 CIIAAKyBaHHS CITaIKOEMITIB 3a 3aKOHOM (Ta JISIKUX
1HITX 0C10), KOJIM O7fHa 0c00a y BUMIAJAKY CMEPTI 1HIIIOi 0CO0H, sIKa € criaj-
KOEMIIEM 3a 3aKOHOM, JI0 BIAKPUTTS CHAIIIMHUA HIOMTO 3acTynae ii Micie 1
HaOyBa€ MPaBO CIAIKyBaHHS TI€T YACTKHU Y CIIaIKOBOMY MaiiHi, IKy OTpUMaB
Ou moMepiui cnajgkoeMelb, sKOU BiH OyB )KMBUM HA MOMEHT BIAKPUTTS
CHaIINHH.

' Pomoscbka 3. B. Ykpaincbke nuBinbHe npaBo. CrajjkoBe NMpaBo : Hifpy4HUK /
3. B. PomoBcpka. - K. : Anepra ; KHT ; IIVJI, 2009. - C. 189.

* lu.: Xackenvbepr b. JI. HacnegoBaHue 1o mpaBy NpefcTaBaeHNs 11 IepeXof IpaBa
Ha npuHATKe HacnencTBa / b. JI. Xackenbbepr // LyBunnct. 3am. : Mexsys. ¢6. Hayd. Tp.
Bem. 3 : k 80-netnio C. C. AnekceeBa. — M. : CraryT ; ExarepunoOypr : VIH-T yacTHOTO 1pa-
Ba, 2004. - C. 232.
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Tepmin «cmaakyBaHHS 3a IPABOM MPEACTABICHHS», € JOCUTh YMOBHUM
1 HEe BIAMIOB1a€ MMOBHOKO MIPOIO 3MICTYy IIBOTO MOHSTTS, OCKUIBKH 0C00a,
Ky «IIPEICTABIAIOTHY, MIOMEpJIA 1€ 0 BIAKpUTTA cuaauiau. «llpen-
CTaBJISIOUUIN CIIAJIKOEMEIb HIKOTO HE MPEJICTABIISIE, KpiM cebe. Y 3B’ SI3Ky
13 IIUM y HAyKOBI{ JIITEpaTypl JaBHO MPONOHYBAJIOCS 3aMIHUTH TEPMIH
«CTAJKyBaHHS 3a MPAaBOM MPEICTABICHHS» TEPMIHOM «IIOKOJIIHHE Ha-
CTYIHHUIITBO» a00 «ITOKOJIHHUHN MOALI», OCKUIBKUA TEPMiH «CTHaIKyBaHHS
3a IPaBOM MPEICTABICHHS» HEMPAaBUIBHO B1I0Opa)Ka€e CyTHICTh I[bOTO
sBuIa'. [cHye qyMKa, 1o OiJbIIT TOYHUM € TEPMIiH «IIPABO 3aCTYILICHHSY,
Bigomuii me 3 XVIII ct. ¥V HimenibkoMy HUBUILHOMY YJIOKEHHI BIJICYTHE
MOHATTS «CHAJIKyBaHHS 3a MPaBOM MPEACTABICHHS, HATOMICTh CHAJIKY-
BaHHsI MMOJIBIIIMMU HAIlaJIKaMU OTPUMAJIO Ha3BY «POJIOBE CIIaIKyBaHHS
(a. 3 § 1924 HITY).

JlificHO, y caMOMy TIOHSITTI «CIaJAKyBaHHS 32 IIPaBOM IMPEACTABICHHS
ICHY€ MEBHA HETOYHICTh, OCKUIbKH NPU OYKBAJIHbHOMY aHaJi31 B HbOMY
MOJKE PO3IIISAATUCS 3B’ 30K 3 IHCTUTYTOM IPEJACTABHUIITBA B IIUBIILHOMY
paBi, YOoro HacupasAl He BiOyBaeTbcs. CriaJIkyBaHHS 3a MPAaBOM Ipe-
CTaBJICHHS JIUIIIE CITIB3BYYHE Ha3Bl MPECTABHUIITBA, ajie HE MPECTABHU-
nTBO?. MOXKHA CKa3arw, 110 CITaJIKyBaHHS 3a IMPABOM IMPEICTABICHHS —
JUIIE TIeBHA IopuandHa (QIKIliS MpeICTaBHUIITBA.

Crnit BUAUTUTH OCOOJIMBOCTI CIAIKyBAHHS 32 MPABOM MPE/ICTaBICHHS.

Tak, y TeOpeTUYHUX JOCIIPKEHHSIX® 1 B CYIOBIH MPAKTHII OJJHOCTAHHO
BU3HAYA€EThCs c(hepa 3aCTOCyBaHHS CIaIKyBaHHS 3a PABOM IIPEICTABIICH-
HSl — JIMIIIE TIPH CIIaJIKyBaHHI 32 3aKOHOM.

CnagkyBaHHS 32 MPaBOM MPEJICTABICHHS MOXKE MAaTH MICIE TUIBKH
IpHU CHaJKyBaHHI 3a 3aKOHOM. Y IIbOMY acCHeKTl CJiJ MOTOJAUTHUCH 13
nosutnieto Bepxosroro Cyny Vkpainu, KU 4iTKO BU3HAYUB chepy 3a-
CTOCYBaHHS CIaJIKyBaHHS 3a MPABOM MPEJCTaBICHHS. Tak, y CyToBOMY
pIIIIEHH] MO OJIHIM 31 CIIpaB BKa3aHO, 110 CHAJKyBaHHS 3a MPaBOM Ipe/I-
CTaBJICHHS MOKJIMBE JIUIIIE B Pa3i CHaJAKyBaHHS 3a 3aKOHOM Ta HE 3aCTO-
COBYETBHCS B pa3l CIaJIKyBaHHS 3a 3alIOBITOM, 1 BHYKH CTIaKOAABIIS CITa -
KYIOTh BUKJIIOYHO Ty YacTKY, sKa O Hajexala iX nmoMmepiomy 0arbKOBi
(MaTepi) mpu cIagKOEMCTBI 32 3aKOHOM, MPU LIbOMY SIKIIO BHYKIB KIJIbKA,
TO 3a3Ha4Y€HA YacTKa MK HUMH JUIUTHCA, ajie HE 3a4illatoyu 1HTEPECIB

! Tus.: MInnoxsoct O. I0. HacnemoBaHne 1o 3aKOHY B POCCUIICKOM I'PaKIaHCKOM
npase / O. I0. lInnoxsoct. — M. : Hopma, 2008. - C. 86.

* Tam camo.

’ luB.: PomoBcbKa 3. B. Ykpaincbke nuBinbHe npaBo. CrajikoBe IpaBo : MigPyYHUK /
3. B. Pomoscoka. — K. : Anepra ; KHT ; IIVJI, 2009. - C. 191.
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IHITUX CITAJKOEMINIB 3a 3akoHOM'. VY iH1i# cipasi Bepxosuuii Cyn Ykpa-
THM BUCJIOBUB aHAJIOT1YHE PO3YMIHHS CIIQJIKyBaHHS 3a ITPABOM IPEJICTaB-
nenHs. BignoBiguo g0 4. 1 cT. 1266 LIK Ykpainu BHYKH, NpaBHYKH
CHaJIKOAABIISl CHAAKYIOTh Ty YAaCTKy CHAJIIUHU, sSiKa Hajexajna O 3a 3a-
KOHOM iXHIM Marepi, 0aTbKoB1, 0201, A1710B1, IKOM BOHU OyJId )KUBUMHU HA
4ac BIAKPUTTS CIHAAIIUHU.

3a 3mictoM cT. 1266 11K VYkpainu cnagkyBaHHS 32 IPaBOM MPEICTaB-
JICHHS1 Ma€ MICIE 32 YMOBH, SIKIIIO CIIAJKOJIaBEllb HE CKJIAB 3aMOBIT, a CIa/l-
KOEMEIIb 32 3aKOHOM IIOMEP 10 BIAKPUTTA cadiiuHu. Cyq0oM yCTaHOBJIEHO,
10 CHAJAKOAABHUIIS 32 KUTTS CKJIajia 3aroBIT Ha HAJIEXKHY 1 3eMeNbHY i-
nsaky Ha kopucts K., P., C., I1., Ta B. YcTanoBusIu 3a3HadeH1 HaxkTu, Cya
Ha nopywmeHHs Bumor crareit 214, 215 LIIK Ykpainu Ha noiaoxeHHs
cT. 1266 1IK Ykpainu yBaru He 3BE€pHYB, Y JOCTaTHHOMY 00CSI31 HE BU3HA-
YUBCA 13 XapaKTEPOM CHIPHUX MPABOBIAHOCUH Ta MPABOBOIO HOPMOIO, IO
I1JJIsITa€ 3aCTOCYBAHHIO, HE 3’CYyBaB CKJIaJly CIAJIIMHU, TAKOXK HE BCTa-
HOBUB Ma He 3a3HA4U8 ) PiUleHHI, CNAOK)8AHHS AK020 8UOY 301UCHIOBANIOCS
nicis cmepmi cnaoxodasys (3a 3aKOHOM YU 3a 3alI0BITOM), a BIATIOBITHO HE
BU3HAYMBCS 13 TUM, YU € NTO3UBAY CIIAJIKOEMIIEM 3a ITPABOM IPEICTABIICHHS
Ta Ha SIKe CaMe MaifHO HOTo MPaBO MOMIHPIOETHCS .

Sk 6aunMo, y CyI0BIM IPAKTHIl YKOPIHUBCS MIIX1, IO CIAIKyBaHHS
3a IPABOM MPEJICTABIICHHS 3aCTOCOBYETHCS JIMIIIE NP CIAJIKyBaHHI 32 3a-
KOHOM, a 332 HasIBHOCTI 3aMOBITY HAa YaCTUHY MailHa — JIMIIE B Tii YaCTHHI,
SKa HE OXOIJIEHA HUM 1 CIIAJIKY€ThCS 33 3AKOHOM.

HactymHoro cienudigaH0I0 pUCOI0 € 0cobusuii cyo 'ekmuuil ckaao ocio,
SK1 MalOTh MPABO HA CMAJIKYBaHHS 3a MPAaBOM MPEACTABICHHS.

VY Teopii HMBIILHOIO MpaBa CHAJKyBaHHS 32 IIPABOM IPEICTABICHHS
BU3HAYAETHCS came SIK 0COONUBUL NOPAOOK 3AKIUKAHHA 00 CNAOKYBAHHS
CNAOKOEMYIB 3a 3aKOHOM, aJleé aX HISIK HE caMOCTINHA MiJCTaBa Yd BUJ
CHaJKyBaHHA. Y TakoMy pa3i Cy0’€KTaMU CIaJKyBaHHS 3a MPaBOM IpeE-
CTaBJICHHS € TEeBHI TPYIHU CHAJKOEMIIIB 3a 3aKOHOM. HasineHHns nux ocio
IIPaBOM CIIaJIKYBaTH 3a MPABOM MPEICTABICHHS HE M030aBIIs€ iX CTATyCy
3BUYAHUX CHAJKOEMIIIB 32 3aKOHOM.

OpnHak ¢y MaTh Ha yBasi, 110 KOMEHTOBAHA CTATTS y IbOMY aCIEKTI Mae
CBOIO crieliQiKy, pUTaMaHHY JIMILE CTIAJKOBOMY MpaBy Ykpainu. Pid y Tim,

! VxBasna korerii cyapis CyfoBoi anaTu y HUBiNbHUX ciipaBax BepxosHoro Cyny Ykpainn
Bif 16 Bepec. 2009 p. [Enextponnuii pecypc] Crpasa Ne 6-9785¢B09 // €guunii nepkaBHUI
PEECTp CYIOBUX pillleHb YKpainu. — Pexxum foctymy: http://reyestr.court.gov.ua/Review/4965561.

> YxBasna xonerii cynnis CynoBoi manaty y [uBinbHNX cripaBax Bepxororo Cyny Ykpainn
Bif 2 kBiT. 2008 p. [Enexrponnmit pecypc] Crpasa Ne 6-25680cB07 // Eqyixnii fiep>KaBHUIL PeECTP
CYROBUX pillleHb YKpainu. — Pexxum poctymy: http://reyestr.court.gov.ua/Review/1741828.
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110 JI0 KoJia Cy0’€KTiIB IpaBa CIaJKyBaHHS 3a IPABOM IIPEICTABICHHS BlJTHE-
CEHI SIK CITaJIKOEMITI 332 3aKOHOM, TaK 1 0COOH, SIK1 HE HaJIEKaTh 10 KOJIa CITai-
KOEMIIIB 32 3aKOHOM. OCKUTBbKH 3a TipaBmiiaMu 4. 6 cT. 1266 1K npu criagky-
BaHHI MO NPSAMI HU3XIHIH JIIHIT IPAaBO MPEACTABICHHS A€ 6€3 0OMEKEHHS
CTYIEHsI CIIOPITHEHHS, TO 0COOU, SIK1 epeOyBatoTh 13 CIIAAKOIABLEM Y ChbOMIi
1 TOJABIIKMX CTYICHIX CIIOPITHEHHS 10 TPSIMIN HU3XITHIN (BI1 IPEIKIB 10
HaIAKIB) JIIHII, HE Oyy4u NpH IbOMY CHAJKOEMISIMU 3a 3aKOHOM (KpIM
BUIIAJIKIB CMAJIKYBaHHSI y YETBEPTY uepry Ha mijicrasi cT. 1264 1K), Brim
MaloTh MPaBO CHAJAKyBaHHA 3a MPABOM MPEJICTABICHHS. TakKUM IiIX0I0M
3aKOHOZABEIlb HE TIJILKU JIOMYCTUB TIEBHE BIICTYTUICHHS BiJ 3araJIbHUX Tpa-
BWJI, 3aKpIIUIEeHNX y cTarTax 1222-1223 11K, 3a skuMu IpaBo Ha CIIaIKyBaH-
HSl MAIOTh JIMIIIE 0COOM, BU3HAUYEH1 y 3ar0oBiTI a00 Ha3BaH1 y cTartsax 1261—
1265 11K, T00TO criagkoeMmIll 3a 3aKOHOM a00 CITaIKOEMIIL 3a 3aIIOBITOM, a M
3MIHUB YCTaJICHE TEOPETUYHE OAYEeHHs, OCKUIbKU 3aBXKIU BBAXKAJIOCS MPU-
WHATHUM, 110 Cy0 €KTOM CHAJKOBUX BIJIHOCHH, 3a 3arajilbHUM IPaBUIIOM,
MOXKYTb OyTH JIMIIIEC CLIAAKOEMIIL. Y TIM MTOJIOKEHHS 4. 6 cT. 1266 LK, Oymyun
CHeIiaJIbHUM CTOCOBHO 4. 2 cT. 1223 11K, BKkazaHOT0 3arajibHOTO IIpaBuiia He
NIEPEKPECITIOE, a € JIUIIE BUHATKOM 1110710 HbOro. TuM Outble, 1o cdepa 3a-
CTOCYBaHHS LIbOTO BUHSTKY € JOCUTh BY3bKOIO.

[TpoGreMHUM [J1s1 HOTapiALHOI Ta CYJOBOI MPAKTUKU € TTUTAHHS, YU €
ocobwu, 3a3HaueHi y cT. 1266 LUK (Hanpukiaa, OHyKd, IPaBHYKU CIaAKO/IaB-
1151), CIIAJIKOEMIISIMU MEBHUX uepr? 3 ypaxyBaHHsIM Toro, 1o LK icroTHo
PO3IIUPHUB KOJIO YEPT CHAIKOEMIIIB 32 3aKOHOM, BKJIFOUUBIIIH 10 CIIAKOEMIIIB
pPOIMYIB CIAJIKOAABLS 10 MIOCTOTO CTYNEHS CIOPIIHEHHS BKIIOYHO, 1110
OXOILTIOE HE TUTbKU OHYKIB, a i MPaBHYKIB, IIPAIIPABHYKIB CMAAKOABLIS TOILIO,
BIJITTOBI/Ib HA TTOCTABJICHE 3allUTaHHs Ma€ OyTH MO3UTUBHOI. OHYKH, TIPaB-
HYKH CIaJIKOABIIs, 1HIII poudl, TiepesideHi y cT. 1266 LK, € ciagkoemisimu
BIJINIOBIJIHO1 uepru. [IpaBo3acTocoBHA MpakTHKa, HOCII SIKOT HE BU3HAIOTh
OHYKIB CIAJIKOEMIISIMU I1’SITOT UEPTH, a BBAYKAIOTh 32 MOMJIMBE 3aKJIMKATH 1X
JI0 CTaJIKyBaHHSI BUKJIFOUHO 32 MPABOM MPEJCTABICHHS, HE ITPYHTYEThCS Ha
3aKkoHI. Taki XMOHI MIIX0I1 MOYKHA MOSCHUTH JIMIIIE THEPIIIE€I0 3aCTOCYBAHHS
K YPCP 1963 p., ct. 529 sxoro nepeadayana, 0 OHYKH 1 MPaBHYKH €
CIAJKOEMIIMU 32 3aKOHOM, SIKIIIO Ha 4Yac BIAKPUTTS CHAIIUHU HEMA€E B
KUBUX TOTO 3 0aThKiB, skuil OyB O caakoemiieMm. Opnak y LIK 2004 p. mi
IpaBUJia BUKJIAJACHO 30BCIM MO-1HIIOMY, TOMY Mi/ICTaB 3aCTOCOBYBAaTH IiJI-
XOJ1, 10 c(hOpMYBAIIMCS B HOTapiaybHii pakTuill 3actocyBadHs [IK YPCP
1963 p., y cyuacHuii iepioj He BOAYaEThCS.

AHaniz MeToguuHuX peKOMEHIallli 11010 BYNHEHHSI HOTapladbHUX JIIH,
OB SI3aHUX 13 BXKUTTSIM 3aXO/IIB 1110/I0 OXOPOHH CIaIKOBOIO MaiiHa, BUIAYECIO
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CBIJIOLITB PO MPABO Ha CHA/IIIMHY Ta CBIAOLTB PO MIPABO BIACHOCTI HA YaCT-
Ky B CIIUTbHOMY MaifHi OAPYOKS, CXBaJIeHUX pitieHHsM HaykoBo-ekcrniepTHoi
pau 3 TMTaHb HoTapiary rmpu MiHictepcTsi rocTulli Yipainu Bi29.01.2009 p.,
CBIJIYUTH, IO B caMOro MiH’FOCTy HEMa€ €THOCTI B pO3yMIHHI MUTAHHSA, 110
aHamzyeTbes. ToOTo chopmyrtoBaTy OHO3HAUHY TO3UIliI0 MiH IOCTY B TTH-
TaHH1, Y¥ HaJIe)KaTh OHYKH, TIPaBHYKH, 1HII POIUYI CIIaIKOIABIIS, ITepeIiueHi
y ct. 1266 LIK, 10 xona craIkoeMIIiB 32 3aKOHOM BIATIOBILIHUX Yepr, OyJI0 BKpaii
BaXKKO, 1110 HETATUBHO BIAOMBAIOCS HA HOTapiajibHIM MPAKTHUIIL.

3 omHOTO 00KY, y 1. 4.2 po3a. I 4. Il MeToguunux pekoMeH 1ailii 3a3Ha-
YEeHO, 10 CTAJKOEMEIIb 3a 3aKOHOM Ma€ MPaBO BIIMOBUTHCH B IPUIHST-
TSl CHAJIIMHU HA KOPUCTh Oy/Ib-KOTO 13 CIAJIKOEMIIIB 3a 3aKOHOM HE3aJIeXK-
HO BIJ] Y€prH, y TOMY YKCJIl BHYKIB, IPAaBHYKIB, IJIEMIHHUKIB Ta 1H. ToOTO
32 OHyKaMH, MpaBHyKaMH, IJIEMIHHUKaMHU Ta 1HITUMH POJIMYaMH BU3HA-
€THCSl CTATyC CHAJKOEMIIIB 3@ 3aKOHOM, OCKUIBKH BIATOBIJHO 10 4. 2
cT. 1274 IIK crmaakoemelrs 3a 3aKOHOM MOXKE BIIMOBUTHUCH B1Jl MPUUHSATTS
CHAIINHY JIUIIE Ha KOPUCTh CIAJKOEMIIIB 32 3aKOHOM. AHAJIOT1YHE TBEP-
ToKeHHsT MicTuThes B 1. 25 TloctanoBu [lnenymy BepxoBaoro Cyny Yipa-
inm Bi7 30.05.2008 p. Ne 7 «IIpo cymoBy mpakTUKY y CIIpaBax Mpo CHaaKy-
BaHHS», SIKE MATPUMYETHCS CYIOBOIO MPAKTUKOIO 3 KOHKPETHUX CIIPAB.

Opnak y mian. 1.3.4 m. 1.3 pozn. I u. Il nux >xe MeTonuuHux pekoMeH-
JaIfii MICTUTBCS TTOJIOXKEHHS, 0 «BHYKH, TTPABHYKH 32 JKUTTS CBOIX OATHKIB
HE CHaJKYIOTh MIC/Ig CMepTi JiAa, 0abu, npaaiaa, npadadu. Bonu 3aknuka-
IOTHCS JIO CHAJIKyBaHHS K CIIAJAKOEMIII TIEPIIOT YEPTH, SKIIIO HA Yac BiIIKPUT-
TS CHAAIIMHU HE OYyJIO B JKMBUX TOTO 3 0aThKIB, SIKMIl OM MaB MpaBO Ha
cnaakyBaHHs». Takuil miIxiJg HE TUIBKU CYNEpEeYUTh CyTl CMaJKyBaHHS 32
IIPABOM MIPEJICTABICHHS, a ¥ HE TPYHTYETHCS HAa 3aKOH1, OCKIJIbKY B HaBEJIE-
HOMY TIYHKTI METOANYHMX pEKOMEHAIIA MalXKe TOCIIBHO B1OOpax)eHO
yactuny 2 cT. 529 LIK YPCP 1963 p., sikuii y 1ieid 4yac yTpaTuB YMHHICTb.

OHyKHU Ta MPaBHYKH € CHATKOEMISIMU 32 3aKOHOM BIAMOBIIHOI (I1°TOT)
Yepru 1 3aKJIMKAITHCS 10 CMAJKyBaHHs, KOJU CIAIKOEMIIl 32 3aKOHOM T10-
NepeIHIX Yepr, BKIIOYAI0UH iXHIX OaTbka, Matip, 6a0y, 1ia, BIAMOBWINCS Bl
NPUMHSTTS CMIaUIMHU, HE TPUKMHAIM ii a00 YCyHEHI1 Bl cnaAKyBaHHs. Tak
CaMo OHYKH 1 MPAaBHYKU MOXKYTh OyTH 3aKJIMKaH1 JI0 CIIaJIKyBaHHS y BUTIAIKY
3MIHHM Y€ProBOCTI CIAJKyBaHHS B MOPSIKY, Bu3HaueHoMmy cT. 1259 11K Ha
M1JICTaB1 JOTOBOPY 3aIHTEPECOBAHUX CITAJIKOEMIIIB a00 pillieHHs cyay. Jlute
3a HasiBHOCTI1 YMOB, BU3Ha4eHuX cT. 1266 LK (To0To B 0cO0IMBOMY MOPSIKY),
11l 0COOM 3aKJIMKAIOTHCS JI0 CIIAJAKYBAHHS 3a MPABOM IPEICTaBICHHS.

[ Tinbku 3 npukHATTAM [lopsAKy BUMHEHHS HOTapiladbHUX M1 HOTapi-
ycaMH YKpaiHu, 3aTBEPPKEHOr0 Haka3oM MiHicTepcTBa I0CTUINT YKpaiHU
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Bi11 22 mororo 2012 p. Ne 296/5, no3utiiss MiH’10CTy cTajia OUIbII YiTKOKO.
Jo mian. 3.27 n. 3 . 10 po3a. II [lopsaky BUMHEHHS HOTaplaJbHUX M1
HOTaplycamMu YKpaiHU BKJIIOUCHE IMOJIOKEHHS, 32 KM CIaJIKOEMEIh 3a
3aKOHOM Ma€ MPaBO BIAMOBUTUCH BiJl MPUUHATTS CHAIIIUHNA HA KOPUCTH
OyZIb-KOTO 13 CITAJIKOEMITIB 32 3aKOHOM HE3JICIKHO BiJ YEPTH, y MOMY YUCII
8HYKI8, NPABHYKIB, NIEMIHHUKIE MA THUIUX.

HaBenene 3HaxonuTh MiATBEPHKEHHS Y Cy0BiH npakTuiil. Tak, Bepxos-
Huit Cyn Ykpainu 3a3HauuB, U0 CHAOKOEMeYb Nepuloi uepeu 3a 3aKkoHom b.
Mas npaso 32i0HO i3 3aKOHOM GIOMOBUMUCH 810 NPUUHAMMS CHAOWUHU HA
KOPUCMb CB020 CUHA — OHYKA NOMEPIOL, AKUL 8X00Umb 00 N sImMoi uepeu
CNAOKOEMYIB 3 3AKOHOM 0COOU [ € poouyem Opy2020 CIYNneHsi CHOPIOHEHHSL.

Busnaswiu 6iomosy b. 6i0 npuiinamms cnaowuHu Ha KOPUCms C8020
cuHa B. Hedilicnoro, cy0 anenayiinoi iHcCmanyii 6UxXoous iz mozo, w0 OHyK
M. — B. ne € cnaokoemyem nomepioi, OCKiIbKU MAa€e npaso Ha CNA0KYB8aAHHS
Jauue 3 niocmas, eusnavenux cm. 1266 I[K Vkpainu, a came 3a npasom
npeocmasients, momy 8i0nosioay He mMas npasa 6i0MoBUMUCH 810 NpU-
UHAMMmMA CNAOWUHU Ha 1020 Kopucmy. Ilpome nocooumucs i3 maxkumu
BUCHOBKAMU ANENAYIUHO20 CYOY He MOJUCHA.

Bionosiono 0o u. 2 cm. 1274 I[[K Vxpainu cnaokoemeysb 3a 3aKOHOM
MA€E NPaso 8IOMOBUMUCS 810 NPULIHAMML CNAOWUHU HA KOPUCTL 0Y0b-KO20
i3 CNAOKOEMYIB 34 3AKOHOM HE3AJIeHCHO 8i0 Uepeu.

32iono 3 nonoocenuamu u. 1 cm. 1265 I[K Vkpainu 6 n’amy uepey npa-
60 HA CNAOKYBAHHS 30 3AKOHOM MAOMb THW poOuUi cnaokooasys 00 woc-
MOo20 CMyNeHs CHOPIOHEHHsL BKIIOYHO, NPUYOM) POOUYL ONIUNCUO20 CHIYNEHs.
CNOPIOHeHHs YCY8aroms 8i0 NPaéa HA CNAOKYB8AHHS POOUUI8 NOOAIbULO2O
CMYNneHs. CHOPIOHEHHSL.

Takum yunom, suxodauu 3 eumoe 4. 1 cm. 1265 LK Yrpainu, y n’samy
yepey 3aKaUKaromovCsi 00 CNAOKYBAHHS YCi pOOUYl CNAOK0OA8Ysl 00 UWOCMO-
20 cmynems CHOPIOHeHHS, KYOu nionaoaromo i OHYKU CNAOK00ABYsl, OCKilb-
KU € poouuamu opy2020 cmynems cnopionentns. QObmedicenb ma GUHAMKIG
wo0o o3Hax cnaokoemyie cm. 1265 I[K Ykpainu ne micmumeo.

Ll]o cmocyembca cnaokysants 3a npasom nPeocmasierts, mo ionoGio-
Ho 00 4. I cm. 1266 LK Yxpainu 6nyKu, npagHyku cnadkooasys cnaokyomay
My 4acmky cnaowutu, KA Haaexcaia O 3a 3aKOHOM IXHIM mMamepi, 6amvKo-
8i, 6aobi, 0i006I, AKOU BoOHU OYIU HCUBT HA YAC BIOKPUMMS CNAOWUHLL.

! VxBana konerii cyais CyzoBoi namatu y [uBinbHUX cipaBax BepxosHoro Cyny Ykpa-
inu Big 27 ciyns 2010 p. [Enextponnuii pecypc] CripaBa Ne 6-8873¢B09 // €nyanit nep>kaB-
HUIT PeeCTp CymoBuUX pimeHb YKpainu. — Pexxum gmoctymy: http://reyestr.court.gov.ua/
Review/8039339.
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VY a63. 4 n. 25 IlocranoBu Ilnenymy BepxoBHoro Cyny YkpaiHnu Bif
30 TtpaBHs 2008 p. Ne 7 «IIpo cy1oBy npakTUKy y clipaBax Mpo CHaJKyBaH-
HSD» MICTUTBCS pO3’SICHEHHS, 1110 Y pa3i KOJIM CIIaIKOEMEITh BITMOBUBCS Bijl
NPUUAHATTS CHAALIIMHU HAa KOPUCTh 0COOM, BKazaHoi B cTarTi 1266 LK,
paBuJia Mpo CHaJKyBaHHS 3a IPABOM MPEJICTABICHHS HE 3aCTOCOBYIOTHCS.

Ocranne nonoxxkenns [loctanosu Ilnenymy BepxoHoro Cyny Ykpainu,
3 OIJISIAY HA MOro HEYITKICTh, MOTPEOy€ TOAATKOBOTO MOSCHEHHS. 3a 4aciB
nonepeanboro LK misno po3’sicuennst, Buknaaene y n. 8 [locranosu Ilne-
uymy Bepxosaoro Cymny CPCP Big 1 numnust 1966 p. «IIpo cynoBy npakTuky
y CIpaBax IMpo CIAIKyBaHH:, 32 IKUM JIOITyCKaJlacs BJIMOBA BiJI CTIa IIITMHU
Ha KOPUCTh OHYKA YU IIpaBHYyKa CHaKOAABIIS JIUILIE Y TOMY pa3i, SIKIIIO BOHU
€ CIAJKOEMIISIMHU 32 3aKOHOM YH 3a 3al0BITOM. 3a 3aKOHO/IaBCTBOM TOT'O I1€-
Ploly OHYKH Y4 MPaBHYKU MOTJIM CHAJKYBaTH 32 3aKOHOM JIMIIIE HA yMOBax
CHaJKyBaHHs 3a npaBoM npenctaBieHHs (4. 2 ct. 529 [IK YPCP 1963 r).
OpHak y 11ei yac cuTyallisi 3MiHUJIacs, OHYKU 1 TPaBHYKH, TUIEMIHHUKH 1
MJIEMIHHUII, OyTy4Yd BKIIOYCHUMH JI0 KOJIa CIIAJKOEMIIIB TIATOT yepru (4. 1
cT. 1265 1K), 3a 3araibHUM TIPaBUIIOM CHAAKYIOTh SK CITAJIKOEMIII T’ SITO1
Yepri, 1 JIMIIE 32 HAsIBHOCT1 YMOB, niepeadoadenux ct. 1266 LK, — 3a npaBom
npeacTapiieHHs. Takum unHOM, po3’sacHeHHs [Inenymy BepxoBHoro Cyny
VYkpainu, BukiageHe B a03. 4 . 25 [Noctanosu Bix 30 tpaBus 2008 p. No 7
«IIpo cynoBy MpaKkTHUKY y CIipaBax Mpo CHaJAKyBaHHS», CIIiJI PO3YMITH TaKUM
YUHOM, WO Y pasi 8i0MOBU 8i0 NPULIHAMMSA CNAOWUHU HA KOPUCb 0Y0b-KO20
i3 CNAOKOEMYIB 34 3aKOHOM DYOb-KOI Yepel, y Mmomy YUucii i moao 3 HUx, Xmo
nepenivenuil y cm. 1266 I{K, oompumarns ymos, nepedbaueHux ykazaHorw
cmammero LK, ne eumazacmucs, OCKIIbKU Y MaAKomy pasi cnaoKy8aHHs 3d
npasom npeocmaegieHHs: He MA€ MICYs.

[{uBUTEHUM KOZIEKCOM YKpaiHU PO3LIUPEHO CYO €KTUHHU CKJIaa 0Cl0, SKi
MaloTh MPaBO Ha CMAJAKyBaHHS 3a MPABOM IPEJCTABICHHS 3a PaXyHOK IO-
mupeHHs chepu aii cepes CnagKoeMIIIB MOOIYHOT JIiHIT CIOPiIAHEHHS.
VY 3B’a3Ky 3 uuM 3. B. PoMOBChKa KOHCTaTye MPOHUKHEHHS «IIpaBa Mpe/I-
CTaBJICHHS» y JIPYTy Ta TPETIO YepPry CHaJKOEMIIIB 3a 3akoHOM'. [IpaBo
CHaJIKyBaHHs 3a MPaBOM NPEICTaBICHHS HAOY/IM TJIEMIHHUKY 1 TUIEMIHHHIIL,
JBOIOPIIHI Opatu 1 cecTpu. OHAK TIPH IBOMY CJIIJT MaTH Ha yBasi, 110 JI0
CHaJKyBaHHS 3a MPABOM MPEICTABICHHS 3aKJIMKAIOTHCS came mepesiueHi
0co0Hu, a He iX HaIaJIKK, HAIPUKJIaA AiTH (OHYKH ) TNIEMIHHHUKIB, IBOIOPITHUX
oparis (cectep). Tak, BepxoBuuii Cyn Ykpainu BU3HaB TOMUIKOBOIO TTO3HUIIIIO
CyAiB MPO BIJTHECEHHS J0 CMAIKOEMIIIB 3a MPABOM MPEICTABICHHS JITEH

! PomoBcbka 3. B. Ykpaincbke njuBinbHe npaBo. CrajjkoBe IpaBo : NipyYHUK /
3. B. Pomoscpka. — K. : Anepra ; KHT ; LIVJI, 2009. - C. 189.
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IJIEMIHHULI — JIOYKH Opara Craiko/iaBiisl. TakiuM YMHOM 3T1IHO 31 CT. 1266
1K 1o criagkyBaHHS 3a IPAaBOM ITPEICTABICHHS 3aKJIMKAIOThCS caMe 3rajlaHi
B H1if 0coOH, a HE iX HaIaJIKU; IPU IbOMY OOMEXEHHS CTYIICHSI CIIOP1AHECH-
HS1 HE JIOMYCKA€EThCS JIUIIIE MPU CHAAKyBaHHI 110 NPAMILl HU3XIOHIL JiHIi, PO-
JMHHICTD 3a SIKOI0 BU3HAYAETHCS BUKIIIOUHO BiJI Ipaliypa 10 Halaka'.

[Ipu ciagKyBaHHI 3a MPABOM IPEJCTABICHHS A1I0Th BC1 MpaBUiia CIa/I-
KyBaHHS 3a 3aKOHOM, BKJIIOYAIOYH YEPTOBICTh 3aKJIWKAHHS JI0 CHAIAHH
(ct. 1258 1IK).

CriaikoeMmIli 3a TPaBOM MPEJICTABICHHS CIIaJIKYIOTh Y BIJIITOBIIHY Yep-
Ty, TOOTO B Ty Yepry, B Ky CIIaJIKyBaB OH CITaJIKOEMEIlb, IKOTO BOHU MPE/I-
CTaBJISIIOTh, YCYBAIOYH MPHU IIbOMY BiJ] CIIAJKyBaHHS CIIaIKOEMITIB ITO/1aJTb-
IIMX YepT, K1 HE € CIAAKOEMIISIMU 3a MPaBOM TpeAcTaBieHHs. Tak, 3a Ha-
SIBHOCT1 y CHAJKOJIaBIsl TJIEMIHHUKIB, SIK1 € CIAJIKOEMIISIMUA JIPYTOl Yepru
3a MpaBOM MPEJCTABICHHS, MICIs MOMEPJIOi MaTepl — PiJHOT CECTPHU
CHaJKOABIIS, JISIbKO Ta TITKA CIAIKO/IABIIs, SIK1 € CIIaIKOEMIIMH TPEThOi
gepru (cT. 1263 11K Vkpainn), 10 criajikyBaHHS HE 3aKJIMKArOThCS?.,

Heo0Ox11HO BpaxoByBaTu noxionuu xapakmep CraJIKyBaHHs 3a IPAaBOM
NpeACTaBICHHS, TOOTO MPaBO 0COOU CIAIKYBaTH 3a IMIPABOM ITPECTABIICH-
HSl € TIOXIJTHUM BIJl TIpaBa CMAaJKOEMIIS, SIKOTO 115 0C00a «IPEICTABIISIEY.
A ToMy TI030aBJICHHS TIpaBa Ha CMAJAKyBaHHS OCHOBHUM CITaJIKOEMIIEM Ma€
HACJIIJIKOM 1 BTpaTy IpaBa Ha CMaJAKyBaHHS 3a MPaBOM NpecTaBieHHs. Lle
CTOCYETBHCS TIEPIII 32 BCE BUIAJIKIB YCYHEHHSI OCHOBHOTO CHAJAKOEMIIS BiJl
cnagkyBanns (ctT. 1224 11K). KpiM Toro, Oymb-XTO 13 CITaJKOEMIIIB 32 3a-
KOHOM MOJKe OyTH 11030aBJIeHUH TTpaBa Ha CIIaJAKyBaHHS 3a BOJICIO CIIaJIKO-
JaBLIsl, BTUICHOIO Y 3aIOBITI. 31a€ThCs, Y TaKiil CUTYyallil HETOPEUYHO BECTH
MOBY IPO CHAJKyBaHHs 3a MPABOM IPECTABIICHHS, OJJHAK IMOJIOKEHHS 4. 4
ct. 1235 LK mae mijgcraBu Jyis iHITUX BUCHOBKIB. Y 111 HOPM1 BKa3y€ThCA,
110 Y pasi cMepTi 0coOu, sika Oyira mo30aBiieHa IpaBa Ha CMaJAKyBaHHS, 10
CMEpTI 3amoBigaya, mo30aBJICHHS MMpaBa Ha CIIaIKyBaHHS BTpada€e YNHHICTD.
[HakIe kaxyuu, 3a BIZICYTHOCTI y 3aIOBITI MOPS 13 PO3MOPSPKEHHSIM PO
1m030aBJICHH MpaBa Ha CHAJKyBaHHS 1 MOJOKEHHS MPO MPU3HAYEHHS 1H-
II0TO CIAJIKOEMIISI, 3’ SIBJISIFOTHCSL YMOBH JIJIs1 CLIAJIKyBaHHS 3a MPABOM Ipe/-
crasiieHHs. [Ipu npomy npuseprae yBary apyre pedeHHss 4. 4 ct. 1235 1K,
3a AKUM JiTH (OHYKH) 11i€1 0COOM MarOTh NMPABO HA CIAJKyBaHHS Ha 3arajib-

! YxBasa xonerii cyanis CypoBoi mamary y [uBinpHuX cipasax BepxosHoro Cyzny Ykpa-
inm 25 nmucrom. 2009 p. [Enexrponnuit pecypc] // €guHnii fep>KaBHNIT PeeCTp CYRLOBUX
pimenpb Ykpainn. — Pexxum goctymy: http://reyestr.court.gov.ua/Review/6924430.

* Pimmenns xorerii cyaaiB cyfoBoi nasaTy y GUBiIIbHMX cipaBax Buigoro crenjianiso-
BAHOI'O CYAly YKpaiHM 3 pO3IJIAAY LMBIIbHKX i KpMMiHanbHUX cipas Bij 13 munnaa 2011 p.
[EnextponHmit pecypc] CrpaBa Ne 6-8646¢B11 // €ExvHnit fep>KaBHUI PEECTP CYJOBUX
pimensb Ykpainnu. — Pexxum goctymy http://reyestr.court.gov.ua/Review/17086553.
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HUX MijicTaBax. ToOTO WaEThCs PO BiTHOBICHHS MOKIIUBOCTI 3aKITMKAHHS
niTed (OHYKIB) 10 CMIaIKyBaHHS 3a MPaBOM MpeacTaBieHHs. CiiiJl 3aMUCITu-
TUCh HaJ MUTAHHSIM, YA HE CTBOPEHA B TAKOMY BHIIAQJIKy KOJi31s MiX 4. 4
cT. 1235 Ta vacturamu 1, 6 ct. 1266 y yactuHi cy0’€KTa, OCKIIBKHU Y MEPIIii
HOpMI HIEThCS TIPO MPABO JIITEH, OHYKIB CHAJIKyBaTH, TOJI K y APYTiid — I11e
1 MpaBHYKIB, 00 1HIIMX HAILAJIKIB O MPSAMIA HU3X1IHIM JT1HIT 0€3 0OMexKeH-
HS CTyNeHs criopimHeHHsA? HaMm BuAaeThCs, 110 3a BIICYTHOCTI Y 3aIOBITI
Oy/Ib-SIKOTO 1HIIIOTO MPU3HAYEHOTO CIAJIKOEMIIS, KPIM M030aBJIEHOTO MpaBa
Ha CMaJIKyBaHHs, BOJIS CIIQJIKOAABII CXUJIsUIacs B OIK CIaJIKOEMIIIB 32 3aKO-
HOM. A TOMY B YaCTHHI Cy0’€KTIB MalOTh 3aCTOCOBYBATUCH MOJIOKEHHS
cT. 1266 11K, ocKiTbKM CraJKyBaHHS 3a IIPABOM IIPEACTABICHHS MOYKJINBE
JIMILIE TIPU CHaJKyBaHHI 3a 3akOHOM. KpiMm Toro, oOMexyBaJIbHUN XapakTep
napyroro peueHHs 4. 4 ct. 1235 1IK He BiamoBimae 3acagam CIpaBeaJIMBOCTI
uBLIbHOTO TipaBa (1. 6 4. 1 ct. 3 [IK), ockinbku 6€3miACTaBHO BUKIIIOYAE
MOJAJIBIIIMX 32 BHYKaMU MPSIMUX HAIIAJIKIB (30KpeMa MpaBHYKiB) 13 KoJia 0ci0,
SIKI MOXKYTh CITaJIKyBaTH 3a IPAaBOM ITpeJIcTaBICHHS. MOXIIMBE i 1HIIIE PO3y-
MIHHSI HOpMU Jipyroro pedeHHs 4. 4 ct. 1235 K. OueBuaHo, BKa3youn Ha
MOJKJTUBICTB JiTeH (OHYKIB) CIIQKyBaTH Ha 3araJIbHUX IiICTaBaX, 3aKOHOA-
BEIIb MO3MITIOHYBAB iX SK 3BUYAMHUX CITAJKOEMIIIB, a HE CIAIKOEMIIIB 3a
mpaBoM mpezacTaBieHHs. OHAK y TaKOMY pa3i y HassBHOCTI JaHOI HOPMH
BIJICYTHIM Oy/lb-SIKHI1 CEHC, OCKUIBKH 1 32 11 BIACYTHOCTI JITH (OHYKH) TAKOX
OM CITaJIKyBaJIn K CTIaJKOEMIII B1ITOBITHOT YEPTH.

OCKUIbKHY CTIaJIKOEMEIIh 33 TIPABOM IIPEICTABJICHHS CIIaJIKy€e Oe3moce-
PEIHBO MICHS CHAIKOIABI, CIIAJKOBE MAaHO MEPEXOAUTH 10 HHOTO BiI-
pa3y, He BKJIFOUAETHCS Y MAHOBY Macy TOTO 3 IXHIX POJUYiB, AKUI OTPUMAB
CHaIIMHy, IKOU OyB >KMBUM Ha MOMEHT BIJIKPUTTS CHAAIIMHU. A TOMY
cnajIrHa He MoXke OyTu o0TsKkeHa OopraMu 1ux ocio.

Hageznene ngae mijctaBu BBaXKaTH, 110 «IPEACTABIISIOUNID CIIAJKOEMEITH
HE BIATOBIIAa€ 32 OOpraMu CIaaKOEMIIS, IKOTO BiH IIPEACTaBIISIE, a 3a 00p-
ramMu CIaJKOJaBIls BIAMOBIAaEe HaA 3araidbHuX migcTaBax (cT. 1282 1K)
JUIIIE Y MEKax BapTOCTI CMAJKOBOIO MaifHa.

CnazkyBaHHS 3a MPABOM IMPEICTABICHHS HEOOX1THO BiMEKOBYBATH
B1JT CTAJIKOBOT TPaHCMICIi.

Pi3HHIS MK ClTaIkKyBaHHSIM 3a IIPABOM ITPEJCTABICHHS 1 CIIaIKOBOIO
TPAHCMICIEIO 3IMCHIOETHCS 32 TPhOMa KPUTEPISIMHU.

Ilo-nepuwe, cnanKyBaHHS 32 TIPaBOM IMPEACTABICHHS Ma€ MICIIE JIUIIE
IIpY CHAJKyBaHH1 32 3aKOHOM, TTPH CTIAJIKyBaHHI1 32 3alIOBITOM CI1a/IKyBaHHSI
3a IpaBOM IPEICTABICHHS HE 3aCTOCOBY€EThCs. CraikoBa TpaHCMICIS Ma€e
MICIIE TIPH CTIaJAKyBaHHI K 32 3aKOHOM, TaK 1 3a 3armoBiToM. [1po e roBopuTh
Ta 00CTaBWHA, 110 3aKOHOAABEIb PO3TAIIyBaB HOPMH, IO PETYITIOIOThH
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CIaJIKyBaHHs 3a MpaBoM mnpejctaBieHHs (ct. 1266 1K) y maBi, mpucssiue-
HIl CHIaJAKyBaHHIO 3a 3aKOHOM, Tojl SIK y ¢T. 1276 1IK npsiMo roBoputhbes
PO MOKJIMBICTH 3aCTOCYBaHHS CIIQJIKOBOI TPAHCMICIT JO CIaAKOEMIIIB SIK
3a 3aKOHOM, TaK 1 3a 3aI0BITOM.

1lo-dpyee, 3a IpaBOM MIPECTABICHHS MTPABO HA CTIAAIIMHY MalOTh BHYKH,
MIPaBHYKH Ta 1HIII 0COOU, YITKO BU3HAYEHI 3aKoHOM. [Ipu criajkoBiii TpaHc-
MICIi CaJKYIOTh yC1 CHAAKOEMII TTOMEPIIOTO CHAAKOEMIIS, SIKUM HE BCTHUT
OPUIHATU CHAIIMHY caM. Y IIbOMY CEHCl OCOOJHMBICTIO CIAJKyBaHHS 3a
IPaBOM IPEACTABICHHS € T€, 110 MPU CHAAKyBaHHI MO MPSAMIM HU3X1IHIM
JiH11 IPaBO NPEACTABICHHS A€ 0e3 0OMEXKEHHSI CTYIIEHSI CTIOP1IHEHHS.

Sk110 nmpaBo Ha CMAKyBaHHS 3a IPABOM MPEJCTABICHHS! BUHUKAE OJTHO-
YaCcHO y KUTBKOX OCI0, TO Ta YacTKa CHaIIMHY, SKa Hajekaaa O 3a 3aKOHOM
0c001, SIKy BOHH ITPEICTABIISIOTh, PO3MOALIAETHCS MOPIBHY (ABOE OHYKIB ITICIIS
OaTbKa 010 i/1a, TBOE TUIEMIHHUKIB IMICIIS MaTepi MO0 TITKH 1i CECTPH TOIIIO).

llo-mpeme, cnig MaTu Ha yBa3l 4aCOBUM KpUTEPiil, TOOTO MpaBo cnaj-
KyBaHHsI 3a MPABOM IPEACTABIECHHS Ma€ MICLIE JUIIE TO/1, KOJIU CIaIKO-
€MEIb 332 3aKOHOM [TIOMUPAE J10 BIAKPUTTS CIAAIMHUA, TOOTO paHIlIe CMep-
T1 camoro cnajkoaaBi. CriajkoBa TPAaHCMICISI HACTA€ y TUX BUMAJKaX,
KOJIU CITaJIKOEMEIIh SIK 32 3aKOHOM, TaK 1 3a 3allOBITOM MOMeEp TiCIs Bij-
KPUTTS CIIAAUIMHU Ta HE BCTUT 11 IPUAHSATH.

Ski1o cmagkoeMenb TPUHSAB CHIAIITNHY (HE3aJISKHO BiJ] CITIOCOOY MpH-
WHATTS) 1 oMep, He O(pOPMUBIIM CHAJKOBUX IpaB, CHAIIMHA, SIKY BiH
NPUIHSAB, MIAJATAE PO3MOILITY BXKE MK HOTO CHAJKOEMIISIMHU.

Kpim moeo, npu cnaokosiu mparncmicii (cm. 1276 [[K) uioemvcs He npo
camocmiune Cnaoky8anHs, a auuie npo 30iUCHeHHs NPAea HA NPULHAMMSL
CNAaouWuHU.

Ieuensiit O. K Bonpocy 0 Hac/ie10BaHUM 110 MPaBY NPEACTABICHUSA

B crarbe uccnenyrorcs ropuauieckas Npuposia, TEOPETUIECKUE U MPUKIIaJIHbIE
npoOJIeMbl HacIeIOBAHMS 110 MPaBy MPEICTABICHUS KaK 0COO0Tr0 MOpsiiKa MPU3BaHUs
K HacyienoBaHuto. [[poaHamm3upoBaH, ¢ yu4eToM CyeOHOM 1 HOTapHUaJTbHOW MPAKTHKHY,
KPYT JIMLI, KOTOPBIE MOT'YT MPU3bIBATHCS K HACJIEOBAHUIO 10 MPABY MTPEICTABICHUS.

Knioueswie cnosa: HacnenoBaHue, HacJIeIHUKY, HACJIEAOBAHKE 110 TIPABY MPE/-
CTaBIICHUSL.

Pecheniy O. To the issue of inheritance on the right of presentation

The article investigates legal nature, theoretical and applied problems of
inheritance by right of representation as a special order to the urging of inheritance.
Analyzed, including judicial and notarial practice, concidered the circle of persons
who may be called upon to inherit by right of representation.

Keywords: inheritance, heirs, inheritance by right of representation.
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