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Ta YKPAIHCbKI peanail

3pobreno cnpobdy oxpecaumu medxci KOHmMpPONI0, AKUL 30TUCHIOEMBCA CYOOM U000 OUC-
KpeyiiHux aoMinicmpamuHux akxmis. Ananiz piwiens €eponeticoko2o cyoy 3 npas ioouHu
003601U8 BUPIZHUMU KpUmepii 0ocmamHocmi cy006020 nepeznady makux akmis. Busuenms
NPAKMUKU YKPATHCOKUX CYOi68 CNPUALO GUCHOBKY NPO me, Wo Nio 4ac po36 A3aHHs N0306i6 npo
NPABOMIPHICMb AKMIE, NPUUHAMUX AOMIHICMPAMUBHUMU OPSAHAMU «HA CBIU PO3CYO», CYOuU
Ppo3ena0arome i numanHa npaea, i numanns paxmy. Oonax npu popmynosanii pe3onomueHoi
4aCMUHU PileHHs] OHU 6NPAGI «CNpaAMYy8amuy cyo €kma 61a0u Ha GUUHenHs auuie miei il
AKA He € pe3ynbmamom peanizayii Ouckpeyitino2o NoSHOBANCEHHA, | HABNAKU — CYOU He MO-
JAcyms noxaaoamu 0008’30k euuHUmMuU 0ilo, AKY 3a 3AKOHOM AOMIHICMPAMUHUIl opeaH
30IUCHIOE «HA CBill PO3CYON.

Kuro4oBi cioBa: aaMiHICTpaTHBHAN aKT, TUCKPEITiiTHI TOBHOBAKCHHS, CYTOBUI KOHTPOIb.

I. Beryn

VY nepmiomy pedensi 1. 1 ct. 6 KonBen-
1ii TIPO 3aXWCT TPaB JIFOAWHA 1 OCHOBOTIO-
noxkHuUX cBobox 1950 p. 3a3Haveno, 1o
«KOKEH Ma€ MPaBo Ha CIPaBEIJIMBUH 1 ITy-
ONMiYHAIN OIS HOTO CIPaBU YIPOIOBK
PO3YMHOTO CTPOKY He3aJIeKHUM 1 0€3CTO-
POHHIM CyJOM, BCTAHOBJICHUM 3aKOHOM,

SIKUI BUPILIUTH CHIp 1010 HOro MpaB Ta
000B’s3KIB IUBIJILHOTO XapakTepy abo
BCTAHOBHTbH OOIPYHTOBAHICTh OY/1b-SIKOT'O
BUCYHYTOTO IPOTH HHOT'O KPUMIHATBHOTO
obuHyBadeHH» [1; 2].

O4eBHIHO, 1110 Y I[LOMY PEUCHHI BMi-
HICHO 1H(OPMAIIIFO BIJTHOCHO CKJIAJIOBHX,
o GOpMYIOTh MPaBO Ha CHpaBeIMBUN

[ 4
© Tlucapenxo H. b., 2017
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cyn. Taki ckiagoBi MOXKHA BIIEBHEHO Ha-
3UBaTH TapaHTiIMH OCTaHHBOTO, 00 iX
3aKpimieHHs 3a0e3neuye ioro (mpasa)
peamnizaniro. Cepejl IUX CKIIAIOBUX BU-
PI3HUMO TakKi, mo: 1) pO3KpUBAIOTH MEBHI
MOXJIHBOCTI (TIpaBa) 0coOu, sKa 3BepTa-
€THCS 10 CYIy 3a 3aXMCTOM; 2) BCTAHOB-
JIOI0TH HEOOX1IHICTh ICHYBaHHS y Jep-
KaBi He3aJeKHHUX Ta OE3CTOPOHHIX 1H-
CTUTYIIiH, YIIOBHOBaXKEHUX Ha PO3TIISJ
1 BUpILIEHHSI TPaBOBUX KOH(DIIKTIB, Ta
3) BU3HAYalOTh BUMOI'H 10 NMPOLENYP,
Y BIATIOBITHOCTI i3 SIKMMY TaKHHA PO3TIIS
BiI0yBa€eThCA.

3ynuHAMOCS Ha APYTii rpyIi cKiago-
BUX TPaBa Ha CIPaBEJIUBUH CY/I.

€Bponelchbkuil Cy/ 3 MpaB JTOIUHA
(mam — Cyn, €CILJI) y cBOiX pimeHHIX
JOCUTH 4aCTO aKLEHTY€E yBary Ha pHucax,
HasIBHICTB SIKMX JI03BOJISIE CTBEP/KYBATH,
IO MEBHA 1HCTUTYIIiSl € OPraHOM IPaBo-
Cy/Jis1, YITIOBHOB2)KEHHMM Ha OLIIHKY ITPaBo-
MIipHOCTI OyIb-IKUX aIMiHICTPaTUBHUX
aKTiB, y TOMY 9HCHi 1 Auckpeniitaux. [Ipu
upoMy Cyn pyXaeThCst TAKUM HIISIXOM: BiH
BHUOKPEMIIIOE 3a3Ha4Y€Hi PUCH 3315 TOTO,
00 BiJ3HAYMTH, IO iX HASIBHICTH 3a0€3-
Ievyy€e HaJICKHUN PIBEHb KOHTPOIIIO BiJl-
HOCHO aJMiHICTPaTUBHUX OPTaHiB, aJic He
MIPU3BOIUTD 10 HEOOIPYHTOBAHOTO BTPY-
YaHHS B IX JISUILHICTD.

I1. «IToBHMIi piBeHb HPUCAUKIID IK
BH3HAYAJIbHA XapaKTePUCTHKA OPraHy,
10 BiimpaBJjsie npaBocyias

3TigHO 13 JOCTiKyBaHUM KOHBEHITI -
HUM TIOJIOKEHHSIM KOXEH BIIPaBi po3paxo-
BYBAaTH, 10 KOH(IIIKT 3a HOTO y4acTio Oyzne
pO3B’s3aHMl (2) yTBOPEHUM Ha MiACTaBi
3aKoHy (0) He3aneXHUM Ta (B) 6E3CTOPOH-
HIM cynoM. TakuM 9uHOM, peatizallis mbo-
rO MPUIHCY BUMArae, moo y aepxasi ic-
HyBaJu 1HCTUTYII, 3MaTHI BiAMPaBIATH

npaBocyans. 3a3BUuai, e OpraHu, L0
pernpe3eHTyoTh cynoBy Biany. OmHak
€CIIJI BBaxkae, M0 TAKUMHU € HE TIILKA
OpraHw, IHTETPOBaHi y HAIlIOHAJBEHY CYIIO-
By cuctemy. Humu MoxyTh OyTH iHII,
c(hopMOBaHi 11032 i€ CUCTEMOIO OpraHH;
aJjie Taki, o0 CIIPOMOXKHI, JIIFOYH BiJIIOBII-
HO JI0 CBO€1 KOMIIETEHIIi1, pO3B’sI3yBaTu
CIIIpHI MUTAHHS Y MEXax pO3TIANLY, 10
BiIOyBaTUMETHCS y BCTAHOBICHOMY TIO-
psznky [3].

XapakTepu3ytoun noaiOHi iHCTUTYLI],
€CILT roBopHTS PO Te, 110 IX MiSTBHICTh
MOKe OyTH IOB’sI3aHa 13 BAKOHAHHSIM Pi3-
HUX (QYHKIIH — aIMiHICTpAaTUBHUX, JTHC-
MUTUTIHAPHUX, KOHCYIBTATUBHUX TOIIIO.
Btim omHUM 13 HampsiMiB Mae OyTH GyHK-
mist cygoBa. YucenbHICTh (YHKIIH HE
MOKE€ cama 1o co01 BUKITIOYATH TaKi opra-
HU 3 KoJa «cyaiB» [4]. BaxmnuBo, 3a mo-
suttiero €CIJI, mo6, mo-meprie, mi «He-
CyIOBi» OpTaHu Malll «IIOBHHUH PiBEHb
IOPUCIIUKIII», TOOTO y Tporeci po3nisLy
CIpaBH PO3B’S3yBajI MPaBOBi KOH(IIKTH
o cyTi [5]. Po3B’s13aHHS criopy OpraHom,
110 HE HA/IUJICHUH TIOBHUM PiBHEM FOpPHC-
IIAKIIi1, He € mopymeHHsM KoHBeHrii, aine
y TakoMy BHITQJIKy HaI[iOHAIBHUM 3aKO-
HOM Ma€ OyTH mependadyeHo MOKIUBICTh
nepernisay BiNOBIAHOTO pillleHHs 6e3110-
cepeanbo cynoMm [6]. I, mo-npyre, ix pi-
HNICHHSI 32 XapakKTepoM MalwTb OyTH
000B’I3KOBHMH Ta y TTOIATBIIIOMY HE MO-
JKYTh 3MIHIOBATHCS BUIIMMU IIIOI0 HUX
opranamu [7].

Ha niaTBepmkeHHs BUKJIAJICHOT MTO3H-
uii 3ragaemo pimenus €CIUI y cnpasi
«Onexcanop Bonxos npomu Yrpainuy, ne
BiI3HAUEHO, 1110 MMTAHHSI 3BUIbHEHHS [TaHA
BonkoBa i3 mocanu cyni po3risaanocs
Bumioro panor rocruiii (nani — BPIO),
sKa PO3B’si3yBajia JaHUH KOHQIIIKT 10 CyTi
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4yepe3 MpOBEACHHS 3aciaHHs Ta OIIHKY
JIOKa3iB, a OTKe, Uepe3 BCTAHOBIICHHS BCIX
nuTaHb (akTy Ta npasa. Po3msa cripaBu
BPIO 3aBepmuBcs ABOMA MTOIAHHSIMU PO
3BUJIbHEHHS TaHa BorkoBa, HanpaBneHUMHA
JI0 TIapIIaMeHTy 1 pO3TIAHYTUMHU Hapia-
MEHTCHKUM KOMITETOM 3 MTUTaHb MPaBO-
CyaAzs, AKOMY Ha TOH yac Oyno HaxaHO
[IEBHY CBOOOJLY JIi¥i ITPpU OIliHI[I BUCHOBKIB
BPIO, 60 BiH MaB IOBHOBa)XCHHSI IIPOBO-
JUTH 0OOTOBOPEHHS Ta, 3a MOTPedH, J10-
JaTKOBY IIEPEBIPKY, PE3YIABTATOM YOTO
MOTJIO CTaTH TOAAHHS PEeKOMEHAIIi po
3BUILHEHHS UM HEe3BUIbHEHHs. Ha renap-
HOMY 3acCiJlaHHI TIapJlaMEeHTY Ha MiJCcTaBi
noganb BPIO Ta npomno3uttii napaameHT-
CHKOTO KOMITETY OYJIO 3T0JIOM YXBaJeHO
piIIeHHS PO 3BiITHHEHHS MMaHa Bokosa.
Bpaxosytoun 3asnauene, €CIJI niiimos
BHCHOBKY, 1110, BUpIiLIyIOun crpaBy Boi-
KOBa Ta yxBajrorouu pimenHs BPIO, map-
JIAMEHTCHKHI KOMITET 1 IJICHApHE 3aci1aH-
HS TapJIaMeHTy Pa3oM BHKOHYBAIH (pyHK-
1ito cyny. Ix pimenns 6y;0 060B’ I3K0BEM
JUTSI BUKOHAHHSI ¥ MOTJIO TIEPeTIIsIaTUCs
TiNbKK BUIMM aqMiHiCTpaTHBHUAM CYIOM
VYkpainu [8].

CTOCOBHO «IIOBHOTO DPiBHS IOPUCIHK-
1ii» 1I1e pa3 3ayBayKUMO, 1110, 38 TBEP/IKECH-
Hsm €CIUI, «cynom» Moxe BBaKaTUCS
JIUIIE OpraH, yIOBHOBAXEHUU Ha Iepe-
BIpKY BCiX MHTaHb (aKTy i mpasa, siki CTO-
CYIOTBCS PO3TIISITYBAHOTO HUM CIIOpy [9].
Opnak, sIK BiJoMO, Cy0’€KTH ITyOJIiTHOTO
YIpaBJIiHHS BIIPaBi 3aCTOCOBYBATH aJIMi-
HICTPaTUBHUH PO3CY/, SITH B ME¥KaX JIHC-
KpELIMHNX TTOBHOBAXXEHbB; 1HAKIIC KaXy-
4, iM J03BOJICHO 3 YpaxyBaHHAM (pakTHy-
HUX O0CTaBUH CHpaBU YXBallOBaTH
pIIIIeHHS Ha CBiil po3Cyl, 0OMparodn, mpu-
MipoM, OAHY i3 TmependaueHnX 3aKOHOM
anerepHatuB. [Ipu 1ipomy 3i 3micty ct. 124

Koncturynii Ykpainu BUIUIMBAE, IO CYJI
Mae 3MOTY IEePEBIPSTHU JIHIIE TOTPUMaHHS
IpaBOBHX BUMOT. BuUXoauTs, 1m0 neBHi,
(baKTUYHI aCEKTH PillleHHS, TPUHHSATOTO
«Ha CBiH PO3CYI», HE MOXKYTh KOHTPOJIIO-
BaTHCS CYIOM, a TOMY OCTaHHiH, Oyxyun
YaCTKOIO 3BUYAHHOTO CyJOBOTO MEXaHi3-
My, HE BUIJIAJATHME SIK IHCTUTYLIs, 110
Ma€ «IOBHHM PiBEHb FOPHCAUKIIIIN'.

V 3B 3Ky 13 IIIM TTOTpelye 3’ ICyBaHHS
Take: Yu MOKHA BBaXKATH TMEPETIIAI pi-
IIEHHS «Ha CBil pO3Cya» MOCTaTHIM,
SKIO CyJ OOMEXYEThCS JTUIIE PO3B’ -
3aHHSM THUTaHb MpaBa, Ta, K HACIIIOK,
yu OyJe CyIOBHH pO3IIIAL i3 TaKUM 00-
MEXEHHSIM BIiOIIOBimaTH BUMoOram . 1
cT. 6 Konsenrii?

II1. Kpurepii nocrarHocri cy10Boro
nepenisiy AMcKpeuiiiHux aamiHicTpa-
TUBHMX aKTiB (mpakTuka €CILI)

[Ipo BUMoOTH, AOTPUMaHHS SKHUX CBif-
YUTH PO IOCTATHICTH CYTOBOTO TIEPETIIs-
ny, netbea y pimenni €CIJI y crpasi
«Ciema Paoio Tenegisicn JImo npomu Ki-
npy». 3asBHUK 3a TAHOKO CIPaBOIO CKap-
JKUBCSI Ha TIOpYIIEHHS HOTO MpaBa Ha
CIIPaBeUIMBUYN Cy/ Y MTPOBAKEHHI MI0/I0
MPaBOMIpHOCTI 3acTocyBaHHs KoMiTeTOM
pamio Ta Tenebayenns Kinpy mrpadis 3a
HEJIOTPUMaHHsS HOPM 3aKOHY TIpO Tee-
pamiomoBJeHHs Ta PermamenTy mpo cras-
Iii TeaepaIioMOBICHHS.

' To peui, €CITJI y gesikux CBOIX pillI€HHSIX
JUHIIOB BUCHOBKY, 110 IHCTUTYIIii, IHTErpoBaHi y Ha-
LiIOHAJIBHI CYI0BI CHCTEMH, HE MAJIU «IIOBHOTO PiB-
Hsl FOPUC/UKIID», @ TOMY HE CIIpUIMAIIUCS CyAaMH
y po3yMiHHI yHKTY niepmoro ct. 6 Konsenii. Tak,
y pimenHi B cnpasi «O6epmeiiep mpotn ABCTpii»
[10] agminicTpaTuBHUIT cyn OyB BU3HAHUI TaKM,
I1I0 HE MaB «IIOBHOTO PiBHS IOPHCANKIIID», OCKUTBKH
OyB YITOBHOBa)KCHUH JIMIIIE HA BCTAHOBICHHS Bifl-
MOBIJTHOCTI aIMiHICTPATHBHUX aKTiB 00’ €KTY Ta
METI 3aKOHY.
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VY upomy pimenni €CII Bupi3auB TpH
BUMOTH, 1110 MatOTh OyTH JOTPHUMaHi OTHO-
yacHo. [lepia 3B0aUTECS 10 TOTO, IO CYA,
SIKMH OIIIHIOE aJIMIHICTpaTUBHE PillICHHS,
YXBaJICHE «Ha CBIH PO3CY/», TOBHHEH SIK-
HAWTIUOMIE JOCTIIKyBaTH TaK 3BaHi
«tpocTi» (akTu, TOOTO Ti, IO HE MOTpe-
OyI0Tb crieniajdbHUX 3HaHb. Jpyra — mo-
JISITa€ B TOMY, L0 CYIY CJIiJi BpaXxOBYBaTH
MIPOLIEYPHI rapaHTil, SIKi MaJIi MICIIe TIPH
MOCTAHOBIICHHI pilMIeHHS cy0’ €KTOM
YIPaBIIiHHA: SKIIO 3asIBHUK BIIPOJIOBXK aJI-
MiHICTPaTHBHOI MPOLIELYyPH BUKOPHCTOBY-
BaB r'apaHTii, sIKi BIAMOBINAIOTH IPaBUIaM
CT. 6, TO 116 MOXE OOIPYHTYBATH «IIOJIET-
ieny» opmy cymoBoro KOHTpoIro. I, Ha-
peuITi, TpeTs IMOJSTae B TOMY, IO CYII
3000B’s13aHMI () BUCITyXaTH BCi JIOBOJIU
3asBHHKA, a TakoXk (0) MeperisHyTH BCi
(axTH, MO 3aiMaIOTh LEHTPaJIbHE MicLie
y Horo (3asBHUKa) cipasi [11].

[{ikaBOO LIFOCTpAIi€0 JTOTPUMAHHS
MTOIIOHIX BIMOT € PillleHHs y crpaBi «//o-
mouka ma inwi npomu Ilonvwyiy, sike, 10
peui, mocranoBieHe Ha 10 pokiB paHire,
H)K 3rajiaHe BUILE PilIeHHs Y CIIpaBi Mpo-
T Kinpy. 3asBauku Bif [Tombiii ckapku-
JIMCSl Ha HEJIOTPUMaHHS [IpaBa Ha CIIpaBe/I-
JINBHUHA CYJ TTiJT 9ac BUPIIIICHHS CIIOPY PO
[IPaBOMIPHICTh YIPABIIHCHKHUX aKTiB, IPH-
HHATHX IIOAO yCHAaAKOBAHUX HUMU 3€-
MEJIBHUX AUISHOK. 3T1AHO 13 MOJIBCHKUM
npolecyalbHIM 3aKOHOM cdepa ropuc-
nuKIii BepxoBHOTO aaMiHICTPaTHBHOTO
CyIy, SIKUH po3msiaaB 1eil KoHQIIKT, Oyina
oOMeKeHa AOCIIPKEHHIM UTaHb paBa.
Tum He MeHII el cya OyB yIOBHOBaXe-
HUI CKaCOBYBAaTH PillICHHS] HW)KUHX CYIIiB
MOBHICTIO 200 B YaCTHHI, SIKIIO OyJI0 BCTa-
HOBJICHO, IO TIPOIECyaIbHI BUMOTH 0€3-
CTOPOHHOCTI He Oyl BUKOHAHI BIPOJIOBXK
PO3IMIIsAy, pe3yIbTaTOM SIKOTO CTaNo iX

(piwenn) yxBanenHs. AprymenTtauis Bep-
XOBHOTO aJIMiHICTPaTUBHOIO CYIly CBiJUH-
7a, Mo (aKTUYHO BiH BUBYHB OOIPYHTO-
BaHICTh cripaBu. HaBiTh ipu ToMy, 1110 CyJ
MIr 0OMEXUTH JOCHTIIHKYBaHHS CIIPaBU
BCTAHOBJICHHSIM TOTO, IIIO OCIIOPIOBaHI Pi-
IICHHS MAaOTh OyTH 3aJHIICHI y CHIII
y 3B’SI3KY 13 TIPOIECyaIbHUMH Ta MaTepi-
aJHHUMH HENIOJIIKaMU CKapTH 3asBHHUKIB,
BiH PO3NIIISTHYB OCTAHHIO TI0 CYTI, JIeTalb-
HO, HE BiJIMOBJISIFOUMCH BiJl BCTAHOBIICHHS
¢axriB. Bin BuHiC pimenHs, 1mo Oyso pe-
TEJIFHO apryMEHTOBAHO, a JIOBOJIH 3asIBHU-
KiB TIOBHICTIO BHBYEHI. BpaxoByloue BH-
knazaene, €CIIJI koHcraTyBaB, 1mo o0csr
nepenisiiy cnpaBu BepXoBHUM aaMiHi-
CTPaTHUBHUM CYIOM OyB JOCTaTHIM, 11100
BiamoBigaTw 1. 1 ct. 6 KonBenmii [12].

Omxe, anani3 npakruku €CII mo3Bo-
JISiE CTBEP/DKYBATH, 1110 TIPABO HA CITPaBe/I-
TUBUI Cyll MOXKe OyTH pealli3oBaHe, SIKIIO0
CYZIOM JTOCITIZPKEHO BCi MUTaHHS — 1 (hakTy,
1 MpaBa. 3a iHIIIOTO IiAX0Ty MOXKE CKJIac-
THCS CUTYaIis, KOJIN (DaKTUIHI 00CTaBUHH,
SIKi OyJ M BU3HAYATBHUMU JUTS PO3B’ SI3aHHS
KOH(ITIKTY, HE 3a3HAIOTh HAJIEKHOI TIepe-
Bipku. | 1ie, 3a TBepxennam €CILI, Bxe
caMme 1o co0i € mopyuieHHsm 1. 1 cT. 6
Konpenii [13]. [Hakie kaxxydu, HaBiTh
SKIO 3aKOH HE YIOBHOBaXXYE Cy[ Ha BU-
pileHHs! nuTaHb (GakTy, OCTaHHI MalOTh
po3mIIsLIaTUCs 33715 TOTO, 100 3a0e3re-
YUTHU AOCTATHIN 00CAT CY10BOTO Meperis-
Iy aKTa, IPUHHATOro Cy0 €KTOM YIIpaB-
JIHHS «Ha CBIA PO3CyI».

JopeuHo Takox 3raaary, mo KomiteT
MiHicTpiB Pagu €Bporm, 3BepTatodnck 10
npaktuku €CIJI, HamaraBcsi OKpecnuTu
ONITUMAJIBHI IUIAXH ¥ 3ac00H 3a0e31meueH-
Hs e(DeKTUBHOTO KOHTPOJIIO 32 aMiHICTpa-
TUBHUMH aKTaMH. Y CBOIX pEKOMEHAIIIX
BiH TOPKHYBCS 1 TpOOJIIeMH BH3HAYECHHS
MEX TaKOTO KOHTPOJIIO.
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Tak, y Pexomennarmii momo cy1oBoro
MeperIsily aIMiHICTpaTHBHUX akTiB Komi-
TET MIHICTPIB HArOJIOCUB, 1110 BCi aJIMiHi-
CTPaTUBHI aKTH TiJJISATAIOTh CYyJOBOMY
Neperisiay, a CyJl MOBUHEH MaTH MOYKJIH-
BICTh PO3MISIHYTH BCi MUTAHHS TpaBa
i (hakTHYHI 0OCTAaBHHM, AKi MAlOTh 3Ha-
YeHHS JUIS TPEJCTaBICHOI CTOPOHAMU
crpasu [14].

VY TekcTi 3a3HaueHoi PekomeHallii He
HWIETHCSI TIPO OCOOIMBOCTI TIEPETIISIAY JTUC-
KpeIiiHuX akTiB. AJle y po3’ICHIOBATb-
HOMY KOoMeHTapi 1o 1iei Pexomennarrii
BiJI3HAUEHO, 1110 BiTHOCHO a/IMIHICTpaTHB-
HUX aKTiB, SIKI € Pe3yJabTaToOM peaizawii
JIUCKPEIIHHOTO MOBHOBAXKEHHSI, X04a TaKi
[MOBHOBAXKCHHSI B IPUHITHUIII CY/IOBOMY I1€-
perysily He MiJUIsralTb, CyIl MOXKe
3’sICOBYBATH MTUTAHHS, Y1 BUHIIIOB BiMO-
BIIHMIA aJMiHICTpATHBHUHN OpraH 3a J0-
3BOJICH] MEX1, KOJIM KOPHCTYBABCSI TAKOIO
CBO0OI0I0 PO3CYAY, 1 UM MPHUITYCTUBCS
SKUX-HEOYIh OUEBUIHIX IIOMIIIOK. 3a IT0-
sumiero KomiteTy MiHICTpiB, AUCKpeIin-
HUHN aKT MOXKe OyTH CKaCOBaHHM CYIOM,
SIKIIIO, YXBAJFOKOYH HOTO, aIMIHICTPaTUB-
HUI OpraH BUHIIIOB 32 MEXi CBOIX MTOBHO-
BakeHb. [Ipu 1IbOMY Cy/l Ma€ MepeBipUTH
MPaBUIBHICTh 3aCTOCYBAaHHS 3aKOHY JIO
(bakriB cnipaBu [15].

[Tynkr 9 Pexomenpanii crocoBHO pea-
ni3amnii aJAMiHICTPaTUBHUMHU OpraHaMu
BJIaJM JUCKPCLIMHUX TOBHOBAXCHb BH-
IJIs1/1a€ TaK:

«9. AKT, IpUAHATHIA/BXUTHHN 1T 9ac
pearizamii AUCKPEUiHHNX TOBHOBAXKEHb,
MOJKe OyTH TIEpeBipEeHUI Ha MpeaMeT 3a-
KOHHOCTI CyJIoM a00 1HIIIUM HE3aJIeKHUM
OpraHoOM.

Takuii KOHTPOJIb HE BUKJIIOYAE MOYKITH-
BOCTI TIPOBEJICHHS MOMEPEIHbOTO KOHT-
poito 3 OOKY aaMIHICTPAaTHBHOTO OpTaHy,

YIOBHOB)KEHOTO BUPILIYBATH SIK CTOCOB-
HO 3aKOHHOCTI, TaK 1 MO CyTi TAKOTO aKTy»
[16].

VY cBoro 4epry, y po3’sCHIOBAIHbHOMY
KOMEHTapi, M0 OyB TPaJHIIITHO JONTaHUI
1o 3rajiaHoi PexomeHnpariii, 3ayBaxkeHo, 110
HaBeaeHe (HOPMYITIOBAHHS HE HiBEJIOE
MOKITUBOCTI TOTO, IO CYA, IKUH KOHTPO-
JII0€ 3aKOHHICTH JUCKPEIIHHOTO aaMiHi-
CTPAaTUBHOTO aKTa, MOXKE TaKOK KOHTPO-
JIIOBaTH CYTh TAKOTO aKTa. A TIOJOKEHHS
a03. 2 . 9 Pexomenaanii, SIKHUH «IIPsIMO
nependayae KOHTPOJIb SIK 3aKOHHOCTI aKTa,
TaK 1 HOro CyTi 3 00Ky IPaBOMOXKHOTO aJI-
MIHICTPAaTUBHOTO OpraHy, He MalOTh TIy-
MauUTHUCA K TaKi, M0 BUKIIIOYAIOTh JIO-
JIATKOBUH, TIOJBIHHUI KOHTPOJIb 3 OOKY
CyAy Y{ iHIIOTO HE3alleKHOTO OpraHy»
[17].

IV. CynoBuii KOHTPOJIb OO0 AUC-
KpelniiiHuX aaMiHicTPATHBHHUX aKTiB
(yKkpaiHchbKi peautii)

VYKpaiHCbKi CyAM MiJ 4ac po3IIsIAy
CIIpaB TPO MIPABOMIPHICTb aAMiHICTPATHB-
HUX aKTiB, Kl MOXYTb OyTH BiJIHECEHI JI0
JUCKPEIIHNX, MafOTh 3Ba)KaTH Ha TOJIO-
skeHHs 4. 3 cT. 2 Komekcy amMiHicTpaTHB-
HOTO cyfaounHCTBa Ykpainu (nam — KAC
VYkpainu), siki 3000B’A3YI0Th OL[iHIOBaTH
YIPaBIiHCHKHUI aKT 32 IEBHUMH KpUTEPi-
aMu. 30KpeMa, pillleHHs, i 4n Oe3isiib-
HICTh Cy0’€KTa BIIAJIHUX MTOBHOBAXKEHB
MaloTh OyTH TIEpEBipeHi 3 OIVIAY Ha TE, TH
MIPUIHSTI/BYNHEH] BOHH: a) Ha TiCTaBli,
y MEKax IMOBHOBAXXECHb Ta Yy CIOCIO, 1110
nependaveni Koncruryuiero Ta 3akoHamMu
VYkpainu; 6) 3 BAKOPUCTaHHSIM MTOBHOBA-
’KEHHSI 3 METOIO0, 3 SKOFO 11¢ [TOBHOBAKCHHS
Ha/IaHO; B) OOTPYHTOBAHO, TOOTO 3 ypaxy-
BaHHSM yCiX 00CTaBWH, 110 MAalOTh 3Ha-
YeHHS JJIS1 IPUIHATTS pilieHHs a0o BYM-
HEHHs Jii; T) 0€3CTOPOHHBLO (Heymepe-
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JDKEHO); 1) TOOPOCOBICHO; €) PO3CYILIHBO;
) 3 TOTPUMaHHSM MPUHIUITY PIBHOCTI
repeJ 3aKOHOM, 3aro0irarodu BCiM (op-
MaM JUCKpUMIHAIIiT; 3) IPONOopIiiiHo, 30-
Kpema 3 JIOTpUMaHHIM HeoOXiaHoro Oa-
JIAHCY MiX OyIIb-STKIMH HECTIPUATIIHBHAMHE
HACJIiJIKaMH IS TTpaB, CBOOOJT Ta iHTepe-
CiB 0COOH 1 IIJIIMH, HAa JOCSTHCHHS SIKHX
CHIpsIMOBaHe e pillieHHs (Aif); 1) 3 ypaxy-
BaHHSIM TpaBa 0coOM Ha yd4acTh y IMpO-
Leci MpUHHATTS PIilIEHHS; K) CBOEYACHO,
TOOTO IPOTATOM PO3YMHOTO CTPOKY.

Bumuit agminicrparuBauii cyn Ykpai-
HH, y O1IBIIOCTI cripaB Oyly4yH CyIoM Ka-
caliiiHuM, TOOTO HE YITIOBHOBaXCHHUM J10-
CIIIJKYBATH JIOKa3H, PO3IVISIIATH TUTAHHS
PO iX JIOCTOBIPHICTH, @ TAKOXK BCTAHOB-
JIIOBaTH Ta BU3HABATH OOCTAaBHHU, IO HE
Oy BCTaHOBIIEHI y PIMIEHHAX HIKYUX
CY/liB, IOBUHEH 3/IICHUTH 1X (0OCTaBUH)
MIPaBOBY OLIIHKY, BU3HAYHUTH, YH IPABUIb-
HO 3aCTOCOBAHO I[0/I0 HUX FOPHUIMYHI HOP-
Mu. OcTaHHE BUMarae BiJi HbOr'o B OIIMCO-
Bill yacTWHI pilIeHHS BUKIACTH Paldymy
CIpaBH, a y MOTHBYBAJIbHIN — BiI3HAYUTH,
SIK CJTiJ1 BYKUBATH HOPMH TIpaBa JIst Bpery-
JIOBaHHSI KOHKPETHUX BiTHOCHH. Apry-
MEHTaIlisl, TIoJlaHa Y Takuii crocio, 103B0-
JISI€ KacamiitHOMy Cymy 3TigHo i3 1. 9 4. 1
cT. 223 KAC VYkpainu ckacyBaTH pillieHHS
HIDKYUX CY/IB Ta yXBaJUTH HOBE PiLLICHHSL.

OTxe, MOJKHA KOHCTATyBaTH, IO Ha-
LIOHAJBHUM 3aKOHOM CTBOPEHO HaJICXKHI
YMOBH 337151 TOTO, I[00 aaMiHICTPAaTHUB-
HHU Cy Oyib-sAKOT IHCTAHIIIT CIIpUMAaBCSI
SIK THCTHTYIIIS 13 «TIOBHUM PiBHEM FOPHC-
OUKLiD» y po3ymindi 1. 1 ct. 6 KonBenuii
PO 3aXUCT MPAB JIIOAWHH 1 OCHOBOIIOIOXK-
Hux cBobox 1950 p.

THIIMM OUTaHHSAM, 0 TPUBAJIUM 4yac
HE BTpadae aKTyaJlbHOCTi, 00TOBOPIOETHCS
1 CyIUISIMH, 1 HAyKOBIISIMH, € IUTAHHS 010

(dhopMyITrOBaHb, IKi MOXKE COO1 JO3BOJIUTH
CyIl y PE30IIOTUBHIN YacTUHI PIICHHS,
MOCTAHOBJICHOTO Yy CIPaBi MPO MPOTHU-
NpaBHICTh JUCKPELIMHOTO aaMiHicTpa-
TUBHOTO aKTa. AJie OUEBUHHUM JJIsI HAC
€ Te, [0 XapakTep Takux (HOpPMYIIIOBaHb
3aJICKUTH BIJI TOTO, Y Aiiife Cya BUCHO-
BKY, 1[0 aKT, ITiIIaHu} MepeBiplli, yxBa-
JICHUW yHACJIJ0K peasizallii came auc-
KpEIIiTHIX TTOBHOBAXKECHB.

Jnst mpukiiany 3BepHIMOCS 10 JIBOX
YXBaJ, BAHECEHHX 3a Pe3yJIbTaTaMH PO3-
sy KacamiiHuX ckapr. B 0o0ox cripaBax
IIIJTIOCS TIPO OIIHKY MPaBOMIPHOCTI aKTiB
IO/I0 peECTpallii MeBHUX (aKTiB.

[Mepma cnpaBa Oyna mopymieHa
y 3B’s3KY 31 3BepHEHHAM (Di3UIHOT 0CO0H
13 TI030BOM 0 peecTpauiiHoi ciayxou
PO BU3HAHHS MPOTUIIPABHUM PIIICHHS
MpO peecTpalio mpaBa BJIACHOCTI Ha
OJIHY I[iJTy YACTHUHY Mara3uHy MPOMHCIIO-
BUX TOBapiB, HOTO CKacyBaHHS Ta
3000B’A3aHHA 30IMCHUTH peecTpaliio
MpaBa BJIACHOCTI ITO3MBava Ha 2/5 yacTu-
HU MarasuHy. PillleHHSIM Cyay nepuioi
IHCTaHIIi1, siKe OyJI0 3aiuIleHO 0e3 3MiH
anesiiHUM CYIOM, TI030B 3a/I0BOJICHO:
BU3HAHO MPOTHUIIPABHUM Ta CKaCOBaHO
pIIIEHHS TIPO pPEeCTpalrito mpasa Biac-
HOCTI Ha OJIHY LIy YaCTUHY MarasuHY,
a TakoX 3000B’s3aHO BIJIIOBIgaua 37ik-
CHUTH PEECTPAIII0 MpaBa BIACHOCTI MO-
3WBaya Ha 2/5 4acTUHU MarasuHy.

Kacamiitaum cyioM pimieHHsS HHKIAX
CYJIiB CKacOBaHO, a CIIPaBy HAIIPABJICHO Ha
HOBUH po3msiA. Taky mo3utrito o0rpyHTO-
BaHO THM, 1[0 CYJaMH TEPIIOi Ta ares-
LIAHOT IHCTaHIIIH He OYJI0 JOCIIIHKEHO BCi
JTOKa3H, a OTKe, He 3’ sICOBAHO BCi (haKTHY-
Hi 00CTaBHHHU, 1110 MAJI CYTTEBE 3HAYCHHS
JUTSL BUPIIIICHHS JTAHOTO CIIOPY.
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Kpim Toro, kacamiiftauii cys, mocuiao-
YHCh HA 3rajiaHy Buile PexoMmeHpariro
CTOCOBHO peajizauii aAMiHiCTpaTUBHUMU
OpraHaMH BiaJu JUCKPELiHHUX MOBHO-
Ba)KCHb, BIJ[3HAYMB, 1110 aJIMIHICTPATUBHUN
CyII HE BIpaBi iepeduparn Ha cede MOBHO-
Ba)KEHHSI MOJI0 BUPINICHHS MUTAHb, AKi
3aKOHOaBCTBOM B1THECEHO /10 KOMIIETEH-
1ii 1HIIIOTO JIEPKABHOTO OpraHy; BiH HE
MOXE BTPYYaTUCs Y AUCKPELito (BUTbHHHA
po3cym) Cy0’€KTa BIaJHUX ITOBHOBAXXCHB.
3a mo3uIiero Buioro aamMiHicTpaTHBHO-
ro cyay YKpaiHu, 3000B’si3aHHS peecTpa-
HifHOi ciyX)O0u 3AIHCHUTH JEpKaBHY
peecTpaniio npasa BIACHOCTI MO3MBava
Ha 2/5 4acTUHHM Mara3uHy € BTPYYaHHIM
Cyly y mucKpeniiHi (yHKIii BigmoBiga-
4a; OCTaHHIN MaB OM y CBOEMY pillleHH1
BKa3aTH Ha HEOOXiJHICTh MOBTOPHOTO
pO3MIIALY CIIy>KOOI0 3asBH IPO peecTpa-
1ito npasa BaacHOCTi [ 18]. Takum unHOM,
y JaHii crpasi KacaliiHUK cyJ, HE Ha-
BOJSTYM HAJIEKHUX apTyYMEHTIB, BU3HAB
MUACKPEIiHHUMHI TTOBHOBAKEHHSI IO0JI0
NPUHHATTS PIlIEHHS PO PEECTPAIlito
IeBHOTO (haKTy i BHACIIIOK [OTO BKa3aB
Ha HEMOJJIUBICTh PO3MIIIICHHS Y PE30JTIO-
THBHIHM 9aCTHHI CyIOBOTO PillIEHHS MPHU-
ITHCiB, 3000B’A3YIOUHX ITO3UBAYA BUMHSITH
HeBHI ail.

[HIy cnpaBy mopymeHo 3a M030BOM,
y SIKOMY BUCYHYTO BUMOTH BU3HATHU MPO-
TUIPaBHUM pimeHHs: HarioHanbHo1 komi-
cii 3 IIiHAKX TanepiB Ta (POHIOBOTO PUHKY
1 3000B’3aTH KOMICiIO0 3MIHCHUTH pee-
cTparito BUMycky akmiii. [locraHoBoro
Cy[ly TiepIIoi iHCTaHMii, 3aIuIIeHo0 0e3
3MiH yXBaJIOIO alelsIiiHOTO CY/Y, T030B-
Hi BUMOTH 3aJI0BOJICHO TTOBHICTIO: OCIIO-
pIoBaHe pilIEHHS BU3HAHO MPOTHIIPAB-
HHMM, CKacOBaHO, a BiJI0BI1a4a 30008’ s13a-
HO 3apeeCTpPyBaTH BUITYCK ITIHHUX MaIepiB.

He noromkyto4ucs i3 pillieHHSIMH Cy/1iB
TIEPIIO] Ta aresAIiHHOT IHCTAHIIIH, BiIITO-
Biflad MMOJiaB KacalliifHy cKapry, y siKiit
MPOCHUB CKACyBaTH yXBaJCHI pillIeHHS Ta
HNPUHHATHA HOBY IIOCTAHOBY IIPO BiIMOBY
y 3aJI0BOJICHHI T030BHUX BUMOT. Kpim iH-
II0TO, Y CKap3i OyJI0 3a3HaUEHO, IO CBOIM
PILLICHHSIM CyJ IEepIIO] iHCTaHIii BTPYTHB-
Csl'y TMCKpEIiiHI TOBHOBAKCHHS Cy0’ €KTa
BJIaJIHUX IIOBHOBAXEHb, 110 € MOPYLICH-
HSIM 3aKOHY.

Bumumii agmiHicTpatuBHIMA cyn YKpai-
HU BIJXWIMB 3a3HaueHy cKapry. Y CBOil
yXBaJi BiH BiJ[pearyBaB i Ha TBEpKCHHS
BIJIIOBiZa4a 0A0 BTPYYaHHS y AUCKpPE-
ilHI TOBHOBa)KEHHS. 30KpeMa, Cyjl BiJl-
3HAUUB, 10 OCTAHHIMH € TOBHOBAKEHHS
o0upaTy y KOHKPETHIH CUTyalii MiXk ajb-
TEpHATUBAMH, KOJKHA 3 SIKUX € 3aKOHHOIO.
ITpuknagoM Takux MOBHOBa)KEHb, 3@ TBEP-
JOKEHHSIM CYLY, € TaKi, siKi 3aKpiIuieHi y 3a-
KOHOJIaBCTBI 13 3aCTOCYBaHHSM CJIOBa
«MOKe». Y TaKoMy BHIAJKY CYJl HE BIIpa-
Bi 3000B’s13aTH Cy0’€KTa BIaIHUX MTOBHO-
Ba)XKEHb 00paTH OMH 13 MPaBOMIpHUX Ba-
piaHTIB MOBEIIHKH, OCKIJIbKH SIKHI OH
BapiaHT peatizallii HOBHOBaKEHb HE 00paB
BIJINIOB1/1a4, KO>KEH Oy/ie 3aKOHHHUM. AlJle,
3a TIO3MITIEI0 CyAY, V AaHIM CIpaBi Biamo-
BiJjad MOMMUJIKOBO BBayKa€ CBOI IIOBHOBA-
YKCHHSI JUCKPEIIHHNMH, 00 Y pa3i HaCTaH-
HSl BU3HAUEHUX 3aKOHOJABCTBOM BHMMOT,
BiH (BiJNOBiZa4) 3000B’13aHNI BUMHHTH
KOHKPETHI Jii — IPUHHATH PIMIEHHS PO
peectpauiro Bumycky akuiil. IligcraBoro
JUTS BIIMOBH Y TIPUHHSTTI TAKOTO PIIIEHHS
MOXYTb OyTH JIHIIE BU3HAYCHI 3aKOHOM
obcraunm [19].

AprymenTH, HaBeieH1 Bumim anaMiHi-
CTPaTHBHUM CyIOM YKpaiHU B OCTaHHBO-
MY 13 TIPOITUTOBAHUX PillICHb, BUTTISIIAIOTH
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HaJI3BUYANHO MepeKOHIMBUMH. [lilicHO,
y JaHi#l cuTyamii BiJIOBi/1a4 HE MOXKeE
TISTH Ha BIACHHUH po3cyn. Binm oOmexe-
HUW JBOMA BapiaHTaMu: NPUNHHATH pi-
IICHHSI ITPO PEECTpallito ado Mpo BiIMOBY
y peectpartii. Lli pimmeHHs mpoTuiexHi 3a
CBOEIO CYTTIO; HUMHU KaTerOpHYHO PO3-
B’A3YETHCS MOPYIIEHE TO3WBAYEM ITUTAH-
Hs. [IpuitHATHUM 115 TO3UBa4Ya MOXKE
OyTH TITBKW MO3UTHUBHE pimieHHS. Bin-
MOBa y peecTpallii 000B’I3KOBO TIpU3BeE/IE
JI0 HE3aJ0BOJICHHS 3 HOTO OOKY. Y Takomy
BHITAJIKy Ma€ CEHC MIPOCHUTH CyJI 30008’ -
3aTH BiJMOBiAa4a 3AIMCHUTH PEECTpAILito.
Cyn, y cBOIO 4epry, BiAMOBIAHO 10 1. 3
4. 4 ct. 105 tam. 3 u. 2 ct. 162 KAC
VYkpainu y pa3i BCTAHOBJICHHS IOPYIIICH-
HS MTpaBa 1mo3uBayda Mae e(peKTUBHO HOTO
3aXHCTUTH, y TOMY YHCII HIIIXOM
3000B’s13aHHS BIANOBIigaya BUMHUTH Aii,
CIpsIMOBaHi Ha HOTO (ITpaBa) BiTHOBIICH-
Hs1. OTKe, y LIl cripaBi KacalidiHui cyn
HE BU3HAaB, 1110 TOBHOBAXXEHHSA 3 pee€-
crpatii € TUCKpPeHiiHUMHU, a TOMY J0-
ITyCTHUB BUKOPUCTAHHS y PE30IIOTUBHII
YACTHHI CYJOBOTO PIllICHHS MMOJOXKCHb,
SIKUMH BIAIIOBia4a 30008’ 13aHO BUNHU-
TH KOHKPETHI Aii.

V. Pesrome

Ha 3aBepiienHs 3rajjaeMo Hai3BU4aii-
HO 1iKaBy, IpyHTOBHY poboTty E. IminTa-
AccManHa «3araigbHe aAMiHICTpaTHBHE
MPaBo SIK ijiesl BPETryII0BaHHS: OCHOBHI
3acajy Ta 3aBAaHHS CHCTEMAaTHKH aJMi-
HICTPATHBHOTO TIPaBay, B sIKii aBTOP BiJl-
3HauaB Take: «Po3cyn He o3Hadae “cBo-
6omau BuOOpy”’. Opranu myoaigHOT aaMi-
HicTpauii poOsuaTe BUOip HE BUIBHO; SIK
OpraHu BJaJH, IO B YChOMY JUPHUTYIOTb-
Cs MMPaBOM, BOHHM MOBHHHI KEPYBaTUCH
KpUTEpisIMH, 3aKJIaJeHUMHU B 3aKOHI Ta

JMIOPYYEeHOMY 3aBlIaHHI, Ta CAMOCTIHHO
3Ba)KyBAaTH 1l MacIITaOH y paMKax CBOIX
MOBHOBakKeHb. Hacamnepen kpurepii sB-
JISIFOTH COOOK0 I1J1bOBI HACTAHOBH, SKI
BUILJIMBAIOTH 13 MPOTrpaMu BiANOBITHUX
3aKOHIB. .. JI0 HUX CJIif q0JaTH MacIiTadu
KOHCTHTYIIi, 0COOJMBO OCHOBOIIONIOXHI
rpaBa, IPUHIUII IPOTIOPIIITHOCTI Ta BU-
MOTH PiBHOCTI, @ TAKOX JIAalli IUTHHIII
BHUMOTH €BPOTEHCHKOTO MpaBay. Jlami Ha-
YKOBEIlb 3ayBaXKye€, IO 1 32 MEKaMH [IUX
IOPUANYHUX KPUTEPiiB HE MOYMHAETHCS
cepa BUTbHOI TOIITEHOCTI, OCKITBKH, 32
TBEPDKEHHSAM mpodecopa, po3cya — Iie
aJIMiHICTpaTHBHA 3Ba)KCHA OlliHKa (00-
TPYHTYBaHHS) MIPABUIBHOCTI Aiif myOmid-
HOT agMiHicTpalii, 3aBKau CKepoBaHa
MeToro 3akony [20, c. 239].

Take po3yMiHHS CyTHOCTI PO3CYIY J10-
3ponuio npodecopy E. HImiary-Accman-
HY JIATH BUCHOBKY, IO YITOBHOBaXCHHS
aJIMIHICTPaTUBHHUX OPraHiB Ha MPUHHATTS
OCTATOYHHX PillleHb HE BUKIIOYAIOTH CY-
JIOBHI KOHTPOJIb, OAHAK 3BYKYIOTh HOTO
iHTeHCHBHICTD [20, c. 253]. B6auaemo,
10 IIeld BUCHOBOK IIHIIIE TiITBEPKYE
BinoOpaxkeny B pimeHHsix €CILJI mo3u-
L[i}0 CTOCOBHO HEOOX1JHOCTI 3ilICHEHHS
CyllOM MOBHOILIIHHOI MepeBipKH Oyab-
SIKOTO aJAMIHICTPATUBHOTO aKTa, Y TOMY
qucli guckpeninaoro. O4eBUAHO, 110
PO CTYIiHb IHTEHCUBHOCTI OA10HOT 11e-
peBipkH cBimyaTh (GOPMYIFOBaHHS pe30-
JIOTUBHOT YaCTUHHU CYIOBOTO PillICHHS:
CyIl MOXE CKepyBaTH Cy0’€KTa BIaau HA
IO, SIKa 332 3aKOHOM HE € HaCJiJKOM pe-
ajizamii JUCKPEIIHHOrO MOBHOBAKCHHS,
1 HaBMaku — CyJI He Mae€ ImpaBa 3000-
B’s13yBaTu Cy0’ €KTa By BUMHSATH JIiIO,
SIKy 3a 3aKOHOM OCTaHHIH 3IIHCHIOE «HA
CBIif po3cym».

116

Bicuuk HarionanbHoi akajgemii npaBoBux Hayk Yipainu Ne 1 (88) 2017



INMHUCAPEHKO H. B. Mexi cyn0B0oro koHTpoAI0 11010 AUCKPEUiHHNX aAMiHICTPATHBHHX aKTiB...

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

CHHCOK BHKOPHCTAHHUX JzKE€PEA

IIpo parudikaniro KoHBeHIIi1 Mpo 3aXUCT Mpas JIOAUHHE 1 0CHOBOIOIOKHUX cBoO0 1950 poxky, [lep-
IIOTO MPOTOKOIy Ta rmpotokomiB Ne2, 4, 7 ta 11 no Konsenmii : 3akon Yipainu Bix 17 . 1997 p. //
Binom. Bepxos. Panu Ykpainn. — 1997. — Ne40. — Cr. 263.

KoHBeHI1ist Tpo 3aXHCT MpaB JIFOIMHH 1 0CHOBOIOIOKHUX ¢B0OOI 1950 poky : odirr. mep. // Odi. BicH.
Vkpainu. — 2006. — Ne32. — Ct. 2371.

The European Court’s of Human Rights judgment, October 22, 1984, on the case of Sramek v. the Austria
[Enextponnmii pecypc]. — Pexxum mocrtymy: http://hudoc.echr.coe.int/eng?i=001-57581.

The European Court’s of Human Rights judgment, November 30, 1987, on the case of H. v. Belgium
[Enexrponnuii pecype]. — Pexxum noctymy: http://hudoc.echr.coe.int/eng?i=001-57501.

The European Court’s of Human Rights judgment, October 23, 1985, on the case of
Benthem v. the Netherlands [Enexrponnuii pecypc]. — Pesxum gocrymy: http://hudoc.echr.coe.int/
eng?i=001-57436.

The European Court’s of Human Rights judgment, May 20, 1998, on the case of Gautrin and others
v. France [Enexrponnnii pecypc]. — Pexxum nocrymy: http://hudoc.echr.coe.int/eng?i=001-58166.
The European Court’s of Human Rights judgment, April 19, 1994, on the case of Van de Hurk v. the Netherlands
[Enexrponnuii pecypc]. — Pesxum noctymy: http://hudoc.echr.coe.int/eng?i=001-57878.

Pimenns €Bporneiicbkoro cyay 3 mpas JIOAWHU y crpasi «Onekcanap Bonkos nmpotu Ykpainu»
Big 9 ciu. 2013 p. // Oim. BicH. Yipainu. —2013. — Ne89. — Cr. 3307.

The European Court’s of Human Rights judgment, September 17, 1996, on the case of Terra Woning
en B. V. v. the Netherlands [Enexrponnnii pecypc]. — Pexxum nocrymy: http://hudoc.echr.coe.int/
eng?i=001-58082.

The European Court’s of Human Rights judgment, June 28, 1990, on the case of Obermeier v. Austria
[Enexrponnuii pecypc]. — Pexxnm noctymy: http://hudoc.echr.coe.int/eng?i=001-57631.

The European Court’s of Human Rights judgment, July 21, 2011, on the case of Sigma Radio Television
Ltd v. Cyprus [Enexrponnnii pecypc]. — Pexxum nocrymy: http://hudoc.echr.coe.int/eng?i=001-105766.
The European Court’s of Human Rights judgment, October 4, 2001, on the case of Potocka and
others v. Poland [Enexrponnuii pecypc]. — Pexxum noctymy: http://hudoc.echr.coe.int/eng?i=001-59703.
The European Court’s of Human Rights judgment, September 17, 1996, on the case of Terra Woning
en B. V. v. the Netherlands [Enexrponnuii pecypc]. — Pexxum goctymy: http://hudoc.echr.coe.int/
eng?i=001-58082.

Pexomennartist REC (2004)20 o0 Cy10BOTo neperisity aaMiHICTpaTUBHUX aKTiB : npuiiHsaTa Kom. Mi-
uictpiB Pagu €Bpomu 15 rpya. 2004 p. / OcHOBH agMiHICTPaTHBHOIO CYOYMHCTBA Ta aAMiHIiCTpa-
THUBHOTO MpaBa : HaBd. 10ci6. / 3a 3ar. pex. P. O. Kyii6ign, B. I. IlInmkina. — K. : Crapunii cit, 2006. —
C. 552-555.

Po3’scaroBanbHmii koMeHTap 1o Pexomenaarii REC (2004)20 moxo cynoBoro nepernisay aaMinicTpa-
TUBHUX aKTiB (mpuiinsara Kom. minictpiB Pagn €sponu 15 rpyn. 2004 p.) // OcroBu agminicTpaTns-
HOTO CYJIOUMHCTBA Ta aJMiHICTPATHBHOTO paBa : HaBY. 1moci0. / 3a 3ar. pen. P. O. Kyii6inu, B. 1. um-
kina. — K. : Crapuii cBit, 2006. — C. 556-575.

Pexomenparist Ne R(80)2 crocoBHO peanizamii aAMiHICTPaTHBHIMH OpraHAMU BN AUCKPEIiHHNX
HOBHOBa)keHb : nipuiiHsTa Kom. minictpiB Pagu €sporu 11 6epes. 1980 p. // OcHoBu agMiHicTpaTUB-
HOTO CYJJOYMHCTBA Ta aAMiHICTPaTHBHOTO IpaBa : HaB4. 1ocil. / 3a 3ar. pexn. P. O. Kyii6inu, B. 1. Hlum-
kina. — K. : Crapwit cBit, 2006. — C. 438-441.

Po3’sicHioBanbHUI komMeHTap 10 Pexomennaarii Ne R (80)2 crocoBHO peanizaliii aaMiHiCTpaTHBHUMH
OpraHaM¥ BIaJ¥ TUCKPELiHHUX MOBHOBaKeHb (mpuiiHsATa Kom. minictpiB Paau €sporu 11 Gepes.
1980 p.) // OcHOBH aIMiHICTPAaTHBHOIO CYIOYMHCTBA Ta aIMiHICTPaTHBHOTO MPaBa : HaBY. MOCI0. / 3a
3ar. pex. P. O. Kyii6igu, B. I. Ilumikina. — K. : Crapuii csit, 2006. — C. 441-451.

YxBana Bumoro anminictpatuBHoOro cyny Ykpaiau Big 11 miot. 2016 p. Ne 55870533 [EnextpoHHMiA
pecypce]. — Pexxum noctyny: http://www.reyestr.court.gov.ua/Review/55870533.

VxBana Buiioro agMinictparuBaoro cyay Ykpaiau Bif 17 rpya. 2015 p. Ne 54597702 [EnexrpoHHuii
pecype]. — Pesxum noctymy: http://www.reyestr.court.gov.ua/Review/54597702.

Bicuuk HarionansHoi akaiemii npaBoBux Hayk Ykpainu Ne 1 (88) 2017 117



MUTAHHA TOCITIOJAPCBKOI'O TA AAMIHICTPATHBHOI'O ITPABA

20.

10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

minr-Accmans E. 3aranbHe aaMiHICTpaTHBHE MPABO SIK 1/1es1 BPETYIIIOBAHHS: OCHOBHI 3acajd Ta
3aBJIaHHs CHCTeMaTHKH aaMiHicTpaTuBHoro rnpasa / Eoeprapa IlminT-Acemans ; [nep. 3 Him. I Prok-
koB, I. Coiiko, A. bakanos] ; Biam. pea. O. Cupoin. — [2-re Buz., mepepodiere ta gomos.]. — K. : K. 1. C.,
2009. —552 c.

References

Pro ratyfikatsiiu Konventsii pro zakhyst prav liudyny i osnovopolozhnykh svobod 1950 roku, Pershoho
protokolu ta protokoliv Ne2, 4, 7 ta 11 do Konventsii : Zakon Ukrainy vid 17 lyp. 1997 r. // Vidom.
Verkhov. Rady Ukrainy. — 1997. — Ne40. — St. 263.

Oficial’nyj perevod teksta Konvencii o zashchite prav cheloveka i osnovopolozhnyh svobod 1950
goda sm.: Ofic. visn. Ukrainy. — 2006. — Ne32. — St. 2371.

The European Court’s of Human Rights judgment, October 22, 1984, on the case of Sramek v. the Austria.
Available at: http://hudoc.echr.coe.int/eng?i=001-57581.

The European Court’s of Human Rights judgment, November 30, 1987, on the case of H. v. Belgium.
Auvailable at: http://hudoc.echr.coe.int/eng?i=001-57501.

The European Court’s of Human Rights judgment, October 23, 1985, on the case of
Benthem v. the Netherlands. Available at: http://hudoc.echr.coe.int/eng?i=001-57436.

The European Court’s of Human Rights judgment, May 20, 1998, on the case of Gautrin and others
v. France. Available at: http://hudoc.echr.coe.int/eng?i=001-58166.

The European Court’s of Human Rights judgment, April 19, 1994, on the case of Van de
Hurk v. the Netherlands. Available at: http://hudoc.echr.coe.int/eng?i=001-57878.

Rishennia Yevropeiskoho sudu z prav liudyny u spravi «Oleksandr Volkov proty Ukrainy» vid 9 sich.
2013 r. // Ofits. visn. Ukrainy. — 2013. — Ne 89. — St. 3307.

The European Court’s of Human Rights judgment, September 17, 1996, on the case of Terra Woning
en B. V. v. the Netherlands. Available at: http://hudoc.echr.coe.int/eng?i=001-58082.

The European Court’s of Human Rights judgment, June 28, 1990, on the case of Obermeier v. Austria.
Available at: http://hudoc.echr.coe.int/eng?i=001-57631.

The European Court’s of Human Rights judgment, July 21, 2011, on the case of Sigma Radio Television
Ltd v. Cyprus. Available at: http://hudoc.echr.coe.int/eng?i=001-105766.

The European Court’s of Human Rights judgment, October 4, 2001, on the case of Potocka and
others v. Poland. Available at: http://hudoc.echr.coe.int/eng?i=001-59703.

The European Court’s of Human Rights judgment, September 17, 1996, on the case of Terra Woning
en B. V. v. the Netherlands. Available at: http://hudoc.echr.coe.int/eng?i=001-58082.
Rekomendatsiia RES (2004)20 shchodo sudovoho perehliadu administratyvnykh aktiv : pryiniata Kom.
ministriv Rady Yevropy 15 hrud. 2004 r. // Osnovy administratyvnoho sudochynstva ta administratyvnoho
prava : navch. posib. / za zah. red. R. O. Kuibidy, V. I. Shyshkina. — K. : Staryi svit, 2006. — S. 552-555.
Roz’iasniuvalnyi komentar do Rekomendatsiia RES (2004)20 shchodo sudovoho pereh-liadu
administratyvnykh aktiv (pryiniata Komitetom ministriv Rady Yevropy 15 hrud. 2004 r.) // Osnovy
administratyvnoho sudochynstva ta administratyvnoho prava : navch. posib. / za zah. red. R. O. Kuibidy,
V. L. Shyshkina. — K. : Staryi svit, 2006. — S. 556-575.

Rekomendatsiia NeR (80) 2 stosovno realizatsii administratyvnymy orhanamy vlady dyskretsiinykh
povnovazhen : pryiniata Kom. ministriv Rady Yevropy 11 berez. 1980 r. // Osnovy administratyvnoho
sudochynstva ta administratyvnoho prava : navch. posib. / za zah. red. R. O. Kuibidy, V. I. Shyshkina. —
K. : Staryi svit, 2006. — S. 438—441.

Roz’iasniuvalnyi komentar do Rekomendatsii NeR (80) 2 stosovno realizatsii adminis-tratyvnymy
orhanamy vlady dyskretsiinykh povnovazhen (pryiniata Komitetom ministriv Rady Yevropy 11 berez.
1980 r.) // Osnovy administratyvnoho sudochynstva ta administratyvnoho prava : navch. posib. / za
zah. red. R. O. Kuibidy, V. I. Shyshkina. — K. : Staryi svit, 2006. — S. 441-451.

Ukhvala Vyshchoho administratyvnoho sudu Ukrainy vid 11 liut. 2016 r., Ne 55870533 [Elektronnyi
resurs]. — Rezhym dostupu : http://www.reyestr.court.gov.ua/Review/55870533.

Ukhvala Vyshchoho administratyvnoho sudu Ukrainy vid 17 hrud. 2015 r., Ne 54597702 [Elektronnyi
resurs]. — Rezhym dostupu : http://www.reyestr.court.gov.ua/Review/54597702.

118 Bichnk HauionanbHoi akajiemii npaBoBux Hayk Ykpainu Ne 1 (88) 2017



INMHUCAPEHKO H. B. Mexi cyn0B0oro koHTpoAI0 11010 AUCKPEUiHHNX aAMiHICTPATHBHHX aKTiB...

20. Shmidt-Assmann E. Zahalne administratyvne pravo yak ideia vrehuliuvannia: osnovni zasady ta
zavdannia systematyky administratyvnoho prava / Eberhard Shmidt-Assmann; [per. z nim. H. Ryzhkov,
I. Soiko, A. Bakanov]; vidp. red. O. Syroid. — [2-he vyd., pereroblene ta dopo-vnene]. — K. : «K. I. S.»,
2009. — 552 s.
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IIpenennl cynedOHOro KOHTPOJIS
B OTHOIIEHHH TUCKPENMOHHBIX ATMUHUCTPATHBHBIX AKTOB:
npaktuka EBponeiickoro cyia no npaBam 4ejioBeKa U YKPaHHCKHE peajnu

Coenana nonvimxa 0003HauumMb npedenvl KOHMPOJiA, OCYULeCMENaemMo20 CyOOM 8 OMHO-
weHuy OUCKPEeYUOHHBIX AOMUHUCMPAMUBHBIX akmos. Ananuz pewenuil Eeponetickozo cyoa
10 NPABAM YeNl08eKa NO3BOIUIL BbLOCTUMb KPUMePUU 00CMAMOYHOCIU CYOeOH020 Nepecmompa
makux akmos. M3yuenue npakmuku YKpauHcKux cy008 npuseno K 6blgody 0 mMom, 4imo npu
PaspeweHuu UCKo8 0 NPAGOMEPHOCIU AKMO8, NPUHAMBIX AOMUHUCTIPAMUSHBIMU OP2AHAMU
«HA C60E ycmompeHuey, Cyobl pACCMAMpPUBAOm u 60NPoCsl npasd, u eonpocwvl pakma. O0-
HAKo npu hopmyaupo8anuy pe3oiiomusHol Yacmu peweHuil OHU 6Npase «Hanpagumbv» cyov-
eKma é1acmu Ha co8epuierue Jullb mo2o 0eucmesusl, KOmopoe He SJSencsl pe3yibmamom
peanusayuu OUCKPEYUOHHO20 NOIHOMOYUSL, U HA0OOPOM — CYObL He MO2YM 6031A2amb 003aH-
HOCMb cogepuiums Oelicmeaue, KOmopoe no 3aKoHy AOMUHUCIPAMUBHDBLIL OP2AH OCYWeCmE/isi-
em «Ha c80e YCMOmMpeHUue».

KiiroueBblie cjI0Ba: a[MUHUCTPATHUBHBIN AKT, TUCKPELIUOHHBIC TIOJHOMOYUS, CYICOHbIH
KOHTPOJb.
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The Limits of Judicial Review With Regard to the Discretionary Administrative Acts:
the Practice of the European Court of Human Rights and Ukrainian Realis

In this article it was attempted to identify the judicial review limits with regard to dis-
cretionary administrative acts. Analysis of the European Human Rights Court decisions
allowed to identify the criteria sufficiency of reviewing such acts by the court. The study of
Ukrainian courts practice led to the conclusion that, in the resolution of claims on the le-
gality of acts adopted by the administrative authorities «at its discretiony, the courts con-
sider both issues of law and issues of fact. However, while formulating the operative part of
its judgment, the courts have the right to «direct» the subject of power to commit only the
action that is not the result of the implementation of discretionary power, and vice versa — they
cannot be obliged to perform an act which administrative authority provides «at its discre-
tiony according to the law

Key words: an administrative act, the discretionary powers, judicial review.
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