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IPOBJEMUW BU3HAUEHHS
O3HAK HNOTEPHLIOIO B CKJIAJAX
3JIOUUHIB, IEPEJBAYEHUX
CTATTSIMMU 397-400 KK YKPATHUA

AHomauis. O0Hier 3 KII0H0BUX 03HaK MakK 38aHUX crieuiaribHUX ckrnadie 3ro4uHie, nepedbaye-
Hux y cm.cm.397—400 KpumiHanbHo2o kodekcy YkpaiHu ei0 05.04.2001 (dani — KK), € nomepninud.
Ha cb0200Hi dokmpuHarnbHul nioxio 0o miaymMaqdeHHs1 3micmy 03HaK rnomepninoeo y ckradax ekasa-
HUX 3/104UHI8 8UPI3HSIEMbCSI C8OEH HEMOYHICMIO | HE8IONo8idHicMIo 6yKearibHOMY 3MiCmy MOHSIMb,
YXKUMUX Ha r03Ha4YeHHs1 O3HaK Makoeo romepnifoeo 8 crieyiaibHOMYy peayrisimusHOMY 3aKoH00as-
cmei. ToMy nompibHe anuboke Haykoge NMepeoCMUCTIEHHSI 3Micmy cucmeMu crieyjanibHUX KpuMi-
HarbHO-Pasosux HOpM, siKi 6 3abesrnedysasiu OXOPOHY MaKkoz20 omepriinoeo.

Mema cmammi nonsizae y 8usHa4eHHi OCHOBHUX rpobrieM, siki BUHUKaoOMb rpu 8U3Ha4YeHHi 03-
Hak rnomepninoeao y ckradax 3no4uHie, nepedbaqyeHux cm.cm.397-400 KK, ma wisixig ix upilieHHs.

lposedeHe docnidxeHHs npodemMoHcmpysano maki npobremu:

1. MoHAMmMS «3axXUCHUK» ma «rnpedcmasHuk, sskuli Hadae rpasosy dornomoay», 8XXumi 3aKoHo0as-
ueM siK maki, U0 rno3Ha4arome crieyianbHUl Mpaegosuli cmamyc y4acHUKa 8i0rnogiOHO20 rpo8adXXeHHs.

2. Y cknadax 3r104uHis, nepedbaydeHux 6 cm.cm. 397—400 KK, uinicHa xapakmepucmuka crey,i-
arnibHO20 Nomepninozo maka:

—  3aXUCHUK y 38’3Ky 3 OisifIbHiCmIo, 1noe’s3aHor 3 HalaHHSM pasosoi dornomoau;

—  6nusbKi poduyi 3axucHuUKa y 38’a3Ky 3 OiiflbHICmMIio, N08’A3aHot0 3 HadaHHSM pPasoeoi 0o-

oMo_2u 3aXUCHUKOM;

—  npedcmasHUK y 38’A3Ky 3 QisifIbHICMIO, 1108’13aHOI0 3 HaOaHHSIM rpPaeogoi 0ornomoeu;

—  651u3bKi poduyi npedcmasHuUK, y 38’93Ky 3 Qisi/IbHICMI0, 1108’13aHOK 3 HalaHHSIM pPasosoi

doromoau npedcmagHUKOM.

lMoHammsm «rpedcmasHUK y 38’a3Ky 3 OisifibHICMI0, M08’A3aHOK 3 Ha0aHHSIM Pagoeoi 00rMoMo-
2Uu» He OXOMIIIMbCS y4YaCcHUKU rpouecyarnbHO20 posad)KeHHs, sIKi Haduearombcs npedcmasHuU-
KOM, 0OHaK ¢hopMaribHO He € makuMu, siki Hadarome rpasosy AornomMoey.

3a mMexamu KpuMiHanbHO-MPagoeoi OXOPOHU, WO 3abesrnedyembcsi 2pyriok crieyianbHUX HOPM,
posmawosaHux y po3dini XVIII Ocobnueoi yacmuHu KK YkpaiHu «3no4yuHu npomu ripagocydods»,
a came cm.cm. 397—400 KK, 3anuwarombcs n’ssmb eudie y4acHUKI8 npouecyasnbHO20 rpo8adKeHHs,
SKi 30ilicHIolMb hakmu4yHO 3axucm | npedcmasHUUmMeo iHmepecie iHWOo20 y4YacHUKa rpouecyars-
HO20 nposadxeHHs, 00HaK chopMarbHO iX npouecyarnbHa GianbHiCMb Mae iHWy Ha3ey:

—  npedcmasHUK nomepninoeo, pudu4yHoi ocobu, a came: KepigHUK, iHwa ocoba, yrnosHosa-
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)KeHa 3aKOHOM abo ycmaHo84uMu OOKyMeHmamu, rnpayisHuK opuduyHoi ocobu 3a doeipe-

Hicmto — 4. 2 cm. 58 KTIK;

—  3aKOHHuU ripedcmasHUK Hero8HonimHb020 nomeprinozo — cm. 59 Kr1K;

— adsokam cegidka — cm. 66 KTIK;

—  3aKOHHuU npedcmasHUK yJyacHuka cripasu —4d. 1 cm. 58 [TIK, u. 1 cm. 58 LUlK, u. 1 cm. 57 KAC;
—  3aKOHHUU npedcmasHUK ocobu, sika npumsieaembcsi 00 adMiHicmpamueHoi gidrnosidarnb-
HOCMI, i momepninozo, siki € HernosHonimHiMu abo ocobamu, wo Yyepes ceoi ¢hizuyHi abo
ricuxiyHi eadu He MoXxymb cami 30ilicHro8amu ceoi npaesa y cripasax npo adMiHicmpamueHi

npasonopyweHHsi — cm. 270 KYnATrl

3 memoro nobydosu echekmusHOI cucmemu crieyjanbHOI KpUMIHaIbHO-MPasoeoi OXOPOHU y4ac-
HUKig npouecyanbHuUx rnposadeHb, ki gpakmuyHo 30ilicHIomb yHKUi0 npedcmasHuymea iHme-
pecis, npasa ma 0608’A3Ki8 iHWUX y4acHUKI8 rpouecyanbHUX rnposadxeHb, HEObXiOHi 8i0rnosiOHi

3MiHU 0o cm.cm.397—-400 KK.

Knroyoei crioea: 3axUcHUK, MpedcmasHUK, y4acHUK pouecyarnbHO20 rMposadxeHHsl, sikuli 30ilicHI0e
npedcmasHUUMEo (3axucm) rpas ma iHmepecis iHW020 y4YacHUKa MpoyecyanbHO20 MPO8adKeHHS.

ocraHoBka mnpooOaemu. Cre-

[ialbHI  KPUMIiHAJIBHO-TIPABO-

Bi 3aCO0M OXOPOHH 3aXHCHHKA
1 TIpeACTaBHUKA SK YYACHUKIB TIPOIECYaThb-
HOTO TIPOBAKEHHS, SKi 3MIHCHIOIOTH TIPEI-
CTaBHHUIITBO 1 3aXHCT MpaB Ta IHTEPECIiB
IHIMX YYacCHUKIB TMPOIECyaTbHUX TIPO-
Baj/pKeHb, mependavyeHi B CT.cT.397-400
KpuminansHoro komekcy VYkpaiHu —Bin
05.04.2001 (mani — KK) 3 momeHTy HaOyTTS
HUM YHHHOCTI 1 JI0 IIbOTO Yacy He 3a3HaBa-
JIY KOMHUX 3MiH. OfHaK OyKBaJbHHUN 3MiCT
JICIIO3UIIIM BKa3aHUX HOPM 3aJIMIIIAE 32 Me-
KaMH 1€l CreIiaibHOI KPUMiHAIBHO-TIpa-
BOBOI OXOPOHM OKpPEMHX BHUJIB YYaCHHUKIB
MPOLIECYATbHUX MPOBAKEHB, SKi (JAKTHIHO
3MIACHIOIOTh 3aXHCT 1 MPENCTABHUIITBO iH-
IIUX YYaCHUKIB BIATIOBITHUX IPOIECyalTh-
HUX TIPOBapKeHb. Takuii HEBOAIHN TiAXing
3aKOHOABIIA A0 (OPMYITIOBaHHS O3HAK TIO-
TEPIIIOTO y CKIIaJiaX HaBEIECHNX 3JI0YWHIB,
3 OJTHOTO OOKY, Ta HAMaraHHs 33J0BOJbHUTH
peanbHI TOTpeOW KPUMiHAIBHO-TIPABOBOT
OXOPOHHU BCIX YYaCHHUKIB MpOIECyaTbHUX
MIPOBAKEHB 3a JOTIOMOTOF0 HOPM, riepeda-
yenux y cT.ct.397—400 KK, 3 inmoro 0oky,
MOSICHIOIOTh ICHYBaHHS CHENU()IYHOTO JIOK-
TPHUHAIBHOTO IMiAXOY JI0 TIYMa4eHHS 03HAK
MOTEPIIJIOTO y CKIIaaax 3JI04YHHIB, mependa-
YEHUX BKAa3aHUMH HOPMAaMH, BHUPI3HIEThCS
CBOEK HETOYHICTIO 1 HEBIAMOBIIHICTIO OY-
KBaJIbHOMY 3MICTYy MOHSTb, Y)KHTHX Ha I10-
3HAUEHHSI O3HAK TAKOr'o MOTEPIIIOro B CIie-
iaTbHOMY PETYISTHBHOMY 3aKOHOIABCTBI.
Taka cuTyartist ToBUHHA OyTH yCYHEHA.
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AHaJi3 oCTaHHIX AOCHiIKeHb 1 my-
omikamiii. JlocmimpkeHHSIM 3MICTy O3HaK
MOTEPIIJIOTO B CKIAAax 3JI0YMHIB, TEpe-
bauenux y cr.ct.397-400 KK, 3alimanuchk
10.B. Anekcanapos, A.C. BeHinpkui,
A.M. boiiko, O.0O. Hynopos, €.0. Ilucs-
MeHcbkuil, M.I. Menbauk, M.I. XaBpo-
ok, C. C. fenko Ta inmi.

[Ipore Ha cwrorogHi chopMyTbOBaHHH
Yy HayKOBHUX JOCIIDKEHHSIX MIAXiT A0 TIIY-
Ma4eHHs 3MICTy 03HaK TIOTEPIIIIOro y CKJIa-
JaX BKA3aHUX 3JIOYMHIB BHPI3HAETHCS
CBOEI0 HETOYHICTIO 1 HEBIAMOBIIHICTIO OY-
KBaJIbHOMY 3MICTY TOHSTH, YKUTHX Ha II0-
3HAYEeHHS 03HAK TAaKOTO TOTEPITJIOTO B CIle-
[[iaTbHOMY PETYJIATHBHOMY 3aKOHOJABCTBI.

Merta cratTi nonsrae y BHOKpeMIIeHH1
OCHOBHHUX MpO0JieM, SKi BHHHKAIOTH MPH
BU3HAYCHHI 03HAK MOTEPIIUIOTO y CKJIaax
3704MHIB, mependadyeHux cr.ct.397-400
KK, Ta nuisaxis ix BUpilICHHS.

Buxkaan wmarepiany aoc/iaskeHHsI
Ta #oro ocHoBHi pe3yabraTu. OJHIEO
3 OCHOBOIIOJIOKHUX TapaHTIil JOTpUMaHHS
IPaB JIFOIUHH € MOXKJIMBICTh BUKOPUCTAHHS
MpaBoBOI JIOMIOMOTH Y BIIHOCHHAX 3 Opra-
HaMH{ BJIaJH, iHIMUMHA (QI3HIHUMHA Ta IOPH-
TrIHIME ocobamu. OCOOIMBO BiTUyTHOIO
€ 3HAYAMICTh TaKOi IPaBOBOi TOTIOMOTH
B MPOIEC y9acTi y MEBHHUX MPOIECyalb-
HUX TPOBAHKEHHSAX: IMBLUIEHOMY TIpOIle-
ci, TOCIOJApPCHKOMY TMIpOIeci, B MpoIleci
aJMIHICTPaTUBHOTO CYJOYHHCTBA, B TIPO-
Ba/DKCHHSIX TPO aAMIiHICTPaTUBHI MPaBoMo-
PYILICHHS Ta KPUMiHATLHOMY IPOBAJ[KCHHI.
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KYUEBWY M. TI.

Taki rapaHTii BUKOPHCTaHHS HPaBOBOI
JIOTIOMOTH MICTAThCSI B HOpMax MiKHAPO/I-
HOTO TIpaBa Ta HaliOHAILHOTO MPaBa KOKHOT
JICpKaBH, B TOMY YUCHi i Ykpainu. 3o0kpema,
B cT. 13 Ta u. 3 ct. 6 KoHBeHrii mpo 3axuct
MpaB i OCHOBOIOJIOXHUX CBOOOJ JIFOMMHU
Bix 04.11.1950', ne 3asHayeHo, mo: cT. 13
«KOKEH, 9Wi TIpaBa Ta CBOOOIM, BH3HAHI
B miif KonBenii, Oymo nmopymieHo, Mae mpa-
BO Ha e(peKTUBHMI 3aCi0 FOPUANIHOTO 3aXH-
CTy B HaI[lOHAJILHOMY OpTaHi, HaBiTh SKIIO
TaKe MOPYIIEHHS Oylno BYMHEHE Ocol0amy,
sIKi 3ificCHIOBaNM CBOi OiIliiiHI TTOBHOBA-
KEHHs», 4. 3 CT. 6 «KOKHUI OOBUHYBauECHUI
y BAMHEHH] KPUMIHAIBHOTO MPABOIIOPYILECH-
HSl Ma€ HIOHaMEHIIIe TaKi NpaBa:. ..c) 3aXH-
maru cede 0COOMCTO M BHKOPUCTOBYBATH
IOPUIMYHY JOTIOMOTY 3aXHCHHKa, BHOpa-
HOTO Ha BIIACHU po3cya, abo — 3a Opakom
JIOCTATHIX KOIITIB JJISl OIUIATH FOPUIMIHOL
JOIIOMOTH 3aXHCHUKA — OHEP)KyBaTu TaKy
JOIIOMOTY 0€30IUIaTHO, KOJIH I[bOIO0 BHMa-
TafoTh IHTEpecH MpaBocymIs». Mae Micie
BIJIMIOBIZIHE TiITBEpPIKEHHS MpaBa Ha TIpa-
BOBY JONOMOTY B PI3HHX IPOBaIKEHHIX
W y YUCICHHMX DPIICHHIX €BPONEHCHKOTO
cyny 3 mpaB smonuHM (mam — €CILI), sxi,
Ha HaIly AyMKY, JOCHTb BIaJlO CHCTEMAaTH-
3yBaB y cBoiii npai C. B. OBepuyx®.

[ToBHICTIO KOpENIOIOTh TaKOMy MiX-
HapOJHO-NIPABOBOMY MIJXOAY IOJIOXKECHHS
Koncturymii Ykpaiam: «Crarts 29. Y. 4
KoxxHOMy 3aapermitoBaHOMYy 4H 3aTpUMa-
HOMY Mae OyTH HEBIJIKIIQJHO MOBimOMIIe-
HO NMPO MOTHBHU apeliTy YW 3aTpPUMaHHS,
pO3’sCHEHO HOro mpaBa Ta HaJaHO MOX-
JIUBICTH 3 MOMEHTY 3aTPUMaHHS 3aXUILATH
cebe 0co0HMCTO Ta KOPUCTYBATUCS MPABHU-
YOI JOIIOMOror 3axucHuka; Crartsa 59.
Koxxen mae nmpaBo Ha mpodeciiiHy npaBHH-
4y gomnomory. Y Bumajakax, nependoadeHux
3aKOHOM, ISl JIOTIOMOTa HaJaeThcs Oe3011-

1

natHo. KokeH € BiIBHUM y BHOODI 3axuc-
HHUKa cBOiX mpas. Crarts 63. ... [limo3pro-
BaHM, OOBHHYBaueHHUI YW MiJCYJHUH Mae
NpaBo Ha 3aXKCT. 3aCy/PKEHHI KOPUCTYETh-
s BCiMa IpaBaMU JIFOJMHHM 1 TPOMaJITHUHA,
3a BUHSATKOM OOMEXeHb, SKi BU3HA4YEHI 3a-
KOHOM 1 BCTAHOBJICHI BHPOKOM CY/Ty».

BiamoBinHa ifes rapaHTyBaHHS IPaBo-
BO1 JOTIOMOTH MIiCTHThCS B 3aKOHI YKpaiHu
«IIpo amBokaTypy Ta aIBOKATCBKY Iislib-
HicTe» Big 5.07.2012° i1 y BcboMy mporiecy-
aNTbHOMY 3aKOHOJABCTBI YKpaiHH, a came:

I. KpuminaneHuii mpouecyanbHUA KO-
nekce Yipainu Big 13.04.2012* (mami — KIIK):

— cr. 20: «l1. Ilino3proBanuii, OOBHHY-
BaYEHUM, BUMPABAAHUMN, 3aCyKEHUU Mae
NpaBO Ha 3aXHCT, SIKE MOJSrac y HajJaHHI
HOMy MOXJIMBOCTI HaJaTH yCHI abo MHUCh-
MOBI TTOSICHCHHS 3 TIPUBOJLY ITiTO3PH YU 00-
BUHYBAUYCHHS ... KOPHUCTYBATHUCS IIPABOBOIO
JOIIOMOTOI0 3aXUCHHUKA. ..»;

— c1.58: «1. IloTepminoro y kpumiHab-
HOMY NpPOBa[DKEHHI MOXE MPEACTaBIATH
NpPEACTaBHUK — 0c00a, sSIKa Yy KpUMiHaJIbHO-
My IpOBaKEHHI Ma€ IpaBo OyTH 3aXUCHU-
koM. 2. [IpeacraBHUKOM IOpUANYHOT 0c0O0H,
sIKa € MOTEPIINM, MOXKe OyTH ii KepiBHHUK,
iHma ocoba, yIOBHOBa)keHa 3aKOHOM abo
YCTaHOBYMMH JIOKYMEHTaMH, IpaliBHUK
IOPUIMYHOT 0COOH 3 JOBIPEHICTIO, & TAKOK
ocoba, sKka Mae MpaBo OyTH 3aXHUCHUKOM
y KpUMIHAJILHOMY MPOBA/KCHH1»;

— ¢1.59: «1. SIxmo moTepninuM € HENo-
BHOJIITHSI 0co0a a0o ocoba, BU3HAHA B yCTa-
HOBJICHOMY 3aKOHOM IIOpSIAKY HeZie3nar-
HOIO 9M OOMEXEHO i€3aTHOIO, 10 yJacTi
B TIpOIleCyalbHIN ii pa3oM 3 Helo 3ayda-
€ThCs 11 3aKOHHUM npeacTtaBHUK. 2.Ilutan-
HS y4YacTi 3aKOHHOTO MpEACTaBHHKA IO-
TEPIIIOro y KpUMiHAIBHOMY MPOBAIKEHH1
PETYITIOETHCSI 3T1THO 3 TIOJIOKECHHSIMH CTaTTi
44 nporo Kogexcy»;

KoHBeHLisi Npo 3axucT npaB foguHu i ocHoBononoxHUx ceobop Big 02.10.2013 Ne 999-004 <https://zakon.

rada.gov.ua/laws/card/995_004> pata 3BepHeHHsi 02.11.2019

2

C OBepuyk, ‘YMOBM HagaHHS 6e3onnaTHOi NPaoBoi ONOMOrM B KOHTEKCTI NpeLedeHTHOI NpakTuku €sponen-

cbkoro cyay 3 npas noauHn’ (2016) 1(13) Yaconuc HauioHansHozo yHieepcumemy « Ocmpo3sbka akademis» 1-43
</llj.oa.edu.ualarticles/2016/n1/160svzpl.pdf> gata 3BepHeHHs 02.11.2019

3

4

Mpo apgBokaTypy Ta agBokaTChbKy AisnbHiCTb: 3akoH Ykpainu Big 05.07.2012 Ne 5076-VI <https://zakon.rada.
gov.ua/laws/show/5076—17> nata 3BepHeHHs 02.11.2019
KpvmiHanbHuiA npouecyanbHuid kogeke Ykpainu: 3akoH Ykpainu Big 13.04.2012 Ne 4651-VI <https://zakon.

rada.gov.ua/laws/show/4651—17> pnata 3BepHeHHsi 02.11.2019
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— cT.44: «2. Sk 3aKOHHI NpeCTaBHUKH
MOXYTh OyTH 3aydeHi O0aTbku (YCHHOBIIO-
Baui), a B pa3i iX BiJICYyTHOCTI — OIIKYHH Y1
MIKITyBaJIbHUKH OCOOM, 1HII ITOBHOMITHI
OMM3bKI POAMYI YM YICHU CIM’1, a TaKOX
MIPEACTAaBHUKH OPTaHiB OMIKH 1 MKITyBaHHS,
YCTaHOB 1 OpraHi3alli, Imij OMiKOW YH ITi-
KITyBaHHSM SIKHX TIepeOyBae HETOBHOIITHIH,
HEI€3IaTHUM Y OOMEKEHO Ji€30aTHUI;

— CT. 64—1: «3. IIpoTsIroM KpuUMiHATh-
HOTO MPOBAHKEHHS PECTABHUK IOPUINY-
HOi 0co0U Mae€ MpaBo: ... 2) KOPUCTYBATUCS
MIPaBOBOIO IOTIOMOTOION;

— CT. 66: «1. CBiZOK Mae mpago:...

2) KOpUCTyBaTUCs MiJ 4Yac JAaBaHHS
MOKa3aHb Ta y4acTi y NMPOBEACHH] iHIIMX
MpolLecyalbHUX A1l TPaBOBOIO JOMIOMOTOIO
a/IBOKara, MOBHOBAXKCHHS SIKOTO IiJITBEp-
JOKYIOTBCSI 3TIJIHO 3 TOJIOKCHHSIMH CTaTTi
50 mporo Komekcyy;

II. Tocnogapcekuii polecyanbHUN Ko-
nekc Ykpainu! Big 6.11.1991 (mam — I'TIK):

— cT. 16: «1. YuacHUMKH CipaBU MaroTh
MPaBO KOPUCTYBATHUCS MPABHUYOIO JOMO-
MOTOI0.

2. TlpencTtaBHUITBO y Cyadi, SK BUJ
MPaBHUYOI JOMOMOTH, 3IHCHIOETHCS BU-
KITIOYHO aJIBOKaTOM (IpodeciifHa mpaBHUYA
JIOTIOMOT'a), KpPiM BUMAJKIB, BCTAHOBICHUX
3aKOHOMY;

— c1.58: «l. IlpencraBHukoM y cyai
Moke OyTH amBoKaT a00 3aKOHHHHA TIpe-
CTaBHUKY;

III. LuBinpHAN TIpOTIECYATHHAN KOJEKC
VYxpainu Binx 18.03.2004%(qani — HIIK):

— cT.15: «1. Y4acHuKH cIpaBH MaroTh
MPaBO KOPUCTYBATHUCS MPaBHUYOIO JOMO-
MOTOI0.

2. [IpeacTaBHUNTBO y CyAi SIK BUA MPaB-
HUYOI JOIOMOTH 3I1HCHIOETHECS BUKIIFOYHO
anBokaroM (mpodeciiiHa mpaBHHYA JOTO-
MOTa), KpIM BUMAIKiB, BCTAHOBJIEHUX 3aKO0-
HOMY;

— cr. 58: «l. IIpencraBHuKOM y cymi
Moke OyTH ajBoKar abo 3aKOHHUU Tpen-
CTaBHUKY,

IV. Koxekc aaMiHICTpaTHBHOTO CYIO-
guHCcTBa Bif 6.07.2005° (mani — KAC):

— c1.16: «1. Y4acHUKH CIIpaBH MaioTh
MPaBO KOPUCTYBATHUCS TNPABHUYOIO IOIO-
Moro1o. 2. [IpencTaBHUIITBO B CYIi, K BH]I
MIPaBHUYOI JOTIOMOTH, 3IiHCHIOETHCS BH-
KITIOYHO a/IBOKaTOM (TIpodeciiiHa mpaBHUYA
JIOTIOMOTa), KPiM BUTIA/IKIB, BCTAHOBJICHUX
3aKOHOMY;

— ct.57: «l. IlpencraBHuUKOM y cyai
Moke OyTu ajBoKar abo 3aKOHHUU mpen-
CTaBHUK. 2. Y crnpaBaX HE3HA4YHOI CKIIa-
HOCTI Ta B IHIIMX BWITaJKaX, BU3HAUYCHUX
uM Kozmexcom, mipeicTaBHIKOM MOXKe Oy Ty
(hiznuHa 0co0a, siKa BIAMOBITHO 10 YACTHHU
npyroi crarti 43 nporo Komekcy mae aawmi-
HICTPaTHUBHY MPOIECYATbHY Mi1€3JaTHICTH;

V. Koznexce Ykpainu npo aaMiHiCTpaTHB-
Hi mpaBonopyieHns Bix 7.12.1984* (mami —
KYnAIl):

— cT. 270: «InTepecu ocodu, sika IPHUTS-
TaeThCsl 10 aMiHICTPATHBHOI BiJIOBI/AIIb-
HOCTI, 1 MOTEPITIOTO, SIKi € HEMTOBHONITHIMH
abo ocobamu, 10 4Yepe3 cBOi (i3uuHi abo
TICUXIYHI BaJIM HE MOXKYTh CaMi 3/IIICHIOBATH
CBOI MpaBa y cIipaBax Ipo aIMiHICTPaTHBHI
NPaBONOPYIIEHHS, MAIOTh IPaBO MPENCTaB-
JATA X 3aKOHHI TPEACTAaBHUKH (OaThKwy,
YCHUHOBUTEIN, OMIKYHH, IKITyBaJIEHUKH).
IaTepecn motepmizoro Moxe MpPeICTaBISATH
TIPEICTAaBHUK — aIBOKaT, iHIMK (axiBelb
y ramy3i mpaBa, SIKHil 32 3aKOHOM Ma€ Tpa-
BO Ha HAJaHHS IMIPABOBOI JIOTIOMOTH OCOOH-
CTO YM 32 JOPYUYESHHSM FOPUANIHOT 0COOM»;

— cr. 271: «Y po3msizi cipaBu mpo aj-
MIiHICTpaTUBHE IPABOMOPYIICHHS MOXYTh
Oparu ydacTb aJBOKaT, iHIIWH (axiBelb
y Tajy3i mpaBa, KU 3a 3aKOHOM Mae Ipa-
BO Ha HaJlaHHS MIPaBOBOI JIOIIOMOTH 0COOU-
CTO YH 32 IOPYUCHHIM IOPUIHIHOT 0COOM».

" Tocnopapcbkuii npouecyanbHMi koaeke YkpaiHu: 3akoH Ykpainm sig 06.11.1991 Ne 1798-XIl < https://zakon.
rada.gov.ua/laws/show/1798—12> pata 3BepHeHHsi 02.11.2019
2 LmeinbHui npouecyanbHuin kogekc Ykpainu: 3akoH YkpaiHu sig 18.03.2004 Ne 1618-1V <https://zakon.rada.

gov.ua/laws/show/1618-15> nata 3BepHeHHs1 02.11.2019

3 Kopekc agMiHiCTpaTMBHOIO cyaouMHCTBa YkpaiHu: 3akoH Ykpainu sig 06.07.2005 Ne 2747-1V <https://zakon.
rada.gov.ua/laws/show/2747—15/print> nata 3BepHeHHsi 02.11.2019
4 Kopekc agMiHiCTpaTUBHOMO cyaouMHcTBa Ykpainu: 3akoH Ykpaiu Bia 06.07.2005 Ne 2747-1V <https://zakon.
rada.gov.ua/laws/show/2747—15/print> nata 3BepHeHHsi 02.11.2019
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HaBeneni monmoxeHHsI 3aKOHOAABCTBA,
sIKe BPETYJIBbOBYE BiAMOBIIHI NpolLecyalbHi
MPOBaJPKEHHS, B JIOCTATHIA Mipi JeMOH-
CTPYIOTh, 1110 (DI3UYHUM Ta IOPUIAIHUM
ocobaM B VYKpaiHi rapaHTOBaHi HaJeXHi
MOJKJIMBOCTI 3aXHCTy 1 MPEACTaBHUIITBA iX
iHTepeciB y BiIHOCHHAxX 3 OpraHaMmH Bia-
I Ta 1HMAMHA (QI3UIHAMHA 1 FOPUIAIHH-
MH ocobamu. OUYeBHAHO, IO E€IEMEHTOM
CHUCTEMH 3a0e3IeUYeHHs] e(PEKTUBHOCTI Ii-
SUTBHOCT1 0COOM, SIKa 3/IMCHIOE TIPEICTaB-
HUITBO IHTEPECiB iHIIOI 0COOM y MEBHOTO
THUITy NPaBOBIJHOCHHAX 13 TpeTiMH 0coba-
MH, € BCTAHOBJICHI 3aKOHOJABCTBOM T'apaH-
LICHHS HAOLIbII CYBOPUM iHCTPYMEHTOM
MPaBOBOTO 3axucTy € nosnoxenHs KK'.

XapakrepHoro pucoro KK y uunHIN
penaxiiii, sKka CBITYMTH 1 TIPO BIAMOBITHY
TIOJTITHKY JIep’KaBH IIMONO 3aXHUCTy 0COOW,
sIKa 3MIMCHIOE TIPEIACTAaBHHUIITBO 1HTEPECIB
iHIIOT 0cO0M, € 3HaYHA KIIbKICTh HOPM, IO
repen0avaroTh BiANOBIJANBHICT 32 PI3HO-
ro TUIy IPOTHUIpPAaBHi Aii MIO10 Takoi oco-
6u. Hacamnepen, HaeTscs mpo rpymy crie-
uianbHUX HOpM y po3aiii X VIII Ocobnusoi
yactuHn KK Vkpainm «3nounHu mpoTH
npaBocyans»: crarti 397-400 KK Ykpainu.

Pazom i3 TMM, 3MiCT HaBEICHUX HOP-
MaTUBHUX IOJIOKEHB MPOIECYaILHOTO 3a-
KOHOJIABCTBA JIEMOHCTPYE OaraTOMaHITTs
YYACHUKIB TPOIECYaIbHUX TPOBA/IKCHb,
AKi BUKOHYIOTh (DYyHKIIiIO 3aXHCTy 1 Tpen-
CTAaBHHIITBA TIpaB Ta IHTEPECIB IHIIHX
Y4acCHHKIB IPOBAPKEHHS, OJHAK BHKOPHUC-
TaHUH 3aKOHOAABLEM Ha iX IO3HAYCHHS
MOHATIHHUN amapar 3MylIye 3 sCyBaTH
TOYHUI TEpeNiK y4YacHUKIB MpOLECyaib-
HOTO TPOBAKCHHS, SKi 3AIHCHIOIOTH 3a-
XHCT 1 MPEACTaBHUIITBO MPaB Ta iHTEpECiB
IHIIMX YYaCHUKIB BiAIIOBIHOTO TMPOLECY-
QIBHOTO TPOBAPKEHHSA, SKI MOXYTHb OyTH
MOTEPHUIMMU Y 3JI0YMHAX, MEPEeI0AYCHUX
cT.cT.397-400 KK.

Tak, y crartax 397-400 KK nezanexHo
BiJl KOHKPETHOTO 0€3M0CepeHBOro 00’ €K-
Ta TOCSATaHHS: caMa 1Mo coli mpodeciitHa

1

JUSUTBHICT 3aXHCHUKa ab0 Mpe/cTaBHUKA
(ct. 397), 3n0poB’s Takux oci0 (ctT. 398),
BJIAaCHICTh Takux oci0 (cT.cT.398, 399), ix
*UTTS (cT. 400), KpUMiHAi30BaHI AisTHHS
B SIKUX TIOTEPIIUINA OOYMOBIIOETHCS HOTO
npodeciiinoro mismpHICTIO. TakuM 9uHOM,
Ha TEPIIMA IO, 32 YMOBH JOBEICH-
HA KUTHbKOX (DakTiB, a came: a) MoTepIiia
ocoba BHWKOHyBana (YHKIIIO 3aXHCHUKA
abo TpencTaBHUKA B KPUMIHATBHOMY TIPO-
BaJKeHHI a00 Oyira OMU3BKUM POAMYEM Ta-
Koi ocoOu; 0) came MisSIBHICTh MO 3aXHUCTY
a00 MPEJCTaBHUIITBY IMOTEPILIOTO YU HOTO
ONMU3BKOTO poAMYA TpU3BENA A0 MPOTH-
MPaBHUX il BUHHOI 0COOU, MOXYTH OyTH
3actocoBai ctarTi 397400 KK VYkpainn
(3aJ1e)KHO Bijl 3MiCTYy KOHKPETHOTO MPOTHU-
NpaBHOTO JisSHHS), SIKi TIepen0avaroTh BiJl-
MOBIIaJIbHICTh 332 MPOTHUIPABHI il 100
3aXMCHHKA abo0 TpenCcTaBHUKA OCOOM.
Mo Takoro po3ymiHHS 3micTy crareit 397—
400 KK miamroBxyroTh i iCHyIOUI JOKTPH-
HanpHI maxoman. Hampukman, FO.B. Anek-
caHapoB, KoMeHTyIoun ctarti 397—400 KK,
BKa3y€, M0 «MOXIHUBICTh 3a0e3MedeHHs
MIPaBOBOI JIONIOMOTH Tiepe0adeHo 3aKOHOM
Ha BCIX CTaisfAX KPUMIHAIBHOTO, IIUBLIEHO-
0, TOCIIOJIAPCHKOTO Ta aMiHICTPAaTHBHOTO
mpo1eciB» K cy0’€KTiB, SIKi HAJAIOTh Mpa-
BOBY JIOIIOMOTY: 3aXHUCHHKA Ta 3aKOHHOTO
MIPEJCTaBHUKA B KPUMIHAJILHOMY TPOIIEC,
MIPEJCTaBHUKA Ta 3aKOHHOTO TIPEJICTABHUKA
y UUBIIBHOMY, TOCIOJAPCHKOMY Ta aaMi-
HICTPaTUBHOMY IPOIIECax, a XapaKTepu3sy-
I04YM TIPOIIECYaJIbHY MisUTBHICTh BiAMOBIA-
HUX YYaCHHUKIB IPOIIECY, BUCHUI TOXOAUTH
BHCHOBKY, IO «Oyab-sIKi 3aKOHHI 3aXOAH
3aXMCHUKA Y TMPEICTaBHUKA, CHPSIMOBaHI
Ha 3aXHCT IpaB i 3aKOHHHUX IHTEPECIB 0Ci0,
BiJl iMeHi a00 3a JOpyYEHHSIM SIKUX BOHH
JUIOTh Y KpUMIHAJIEHOMY, IUBUTEHOMY, TOC-
MOJApCHKOMY YH aIMiHICTPAaTHBHOMY TIPO-
1eci, MaroTh OyTH BiJTHECEH] A0 JiSUTBHOCTI
3 HajJaHHs npaBoBoi momomoru»?. A.C. be-
HIiIbKAH, KOMeHTyrouu ctarTi 397-400 KK,
BKa3ye, 10 «IOTEPHUIAM BiJ 3JIOYHHY €:
1) 3axucHHK; 2) MpeCTaBHUK 0COOH 3 Ha-

KpvmiHanbHuiA npouecyanbHuii kogeke Ykpainu: 3akoH Ykpainu Big 05.04.2001 Ne 2341-l11 https://zakon.rada.

gov.ua/laws/show/2341—-14/print pata 3BepHeHHst 02.11.2019
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NPOBNEMU BUSHAYEHHA O3HAK MOTEPTINIONO B CKITAOAX 3M104MHIB, NMEPEOBAYEHUX...

JJaHHs TmpaBoBoi jgomnomord...[Ipencras-
HUK 0coOW 3 HaJaHHs MPaBOBOi JOMOMO-
M — Ie TPEACTAaBHUK 3a 3aKOHOM, SKHAH
MIPECTaBISIE IHTEPECH CTOPIH 1 TPETiX 0cid
OpU pO3MIIsAlL IUBUTBHUX, KPHUMiHAIBHUX,
TOCIOJAPChKUX, aIMIHICTPAaTUBHUX CIIPaB,
a TaKkoX CIpaB MPO aJAMIHICTPATUBHI Ipa-
BONOpyIIeHHs. TakumMu ocobaMu MOXKYTh
OyTH: OaTbKW, ONIKYHH, MiKITyBaJIbHUKA
1iei ocobn abo MpeCTaBHUKA THX YCTAHOB
1 opraHizaiii, i1 OMKOI Y¥ OMiKyBaHHSIM
SAKUX BOHa rmepedyBae»'. A.M. boiiko, ko-
mentytoun ctarTio 397 KK, Bkasye, 1110 «1o-
TEPIUIMMU BiJl I[bOTO 3JIOUMHY € 3aXUCHUK
Ta TpencTaBHUK ocobu... [IpencraBHUK
oco0u (peACTaBHUK 32 3aKOHOM ) — II€ 0CO-
0a, sika BiJIIOBITHO JI0 3aKOHY TPE/ICTABIISIE
B Cy/Ii IHTEpPECH CTOPOHHU YH TPETHOI 0COOH
Yy IMBUIBHIN, TOCTOMAPCHKil, KpUMiHAIb-
Hii 9u agMiHicTparuBHIN cmpasi. Komo
0Ci0, SKi MOXYTh OyTH TpeIaCcTaBHUKAMU
0Cco0M y cyai, TICTaBH 1 MOPAIOK iX y9acTi
y cmpaBi Ta iX MOBHOBa)XEHHs nependaya-
IOTHCSI BIATIOBIAHUM HPOLECYaTbHUM 3aKO-
HOM 1 BM3HAYalOTHCS KaTEropi€ro CIpaBu.
[IpeacraBHMKaMu CTOPiH 1 TPETiX 0ci0, KpiM
MPEACTABHUKIB 38 3aKOHOM, MOXYTb OyTH
TakoX agBokaTH. HajaHHs mpaBoBoi 1omo-
MOTH Tiepeadavae 3AiHCHEHHS 3aXUCHUKOM
ab0 TpeJCTaBHUKOM OCOOM JiSUIBHOCTI,
0e3rnocepeHbO MOB’sI3aHOI 13 peatizalliero
HUMH (yHKIIH 3aXHCTy TpaB i 3aKOHHHX
1HTepeciB MEBHUX KaTeropii y4acHHUKIB Cy-
JIOYMHCTBA 200 TPEICTABHUIITBA IHTEPECIB
y cymi Qi3n4HHUX a00 IOPUIUYHUX 0CiO»?.
TakuM YMHOM, Y HaBEACHUX MNPHKIATAX
TIyMaueHHS O3HAK MOTEPIIIOTO SIK O3HAKH
3JI04MHIB, mependadeHux y cr.ct.397-400
KK, y4eHi 04eBUIHO BUXOAUIHN 3 3MICTOB-
HOI AisUTBHOCTI 200 (YHKIIOHAIBHOI PO
YUYACHHUKIB MPOIECYAILHOTO TPOBAIKEHHS,
a He 3 (hOpMaJbHUX MPHITUCIB MPOIECYalTb-
HOTO 3aKOHOJIABCTBA MIOJIO 3MICTy TOHSTTS
«TIPEICTABHUK, SIKUI HaJae [IPaBoBYy AOIO-
MOTY».

Taxuit migxin, Ha HaNIy AYMKY, JO3BO-
JIsi€ IIUpLIe MONISTHYTH Ha HOHSTTS Ipel-

1
2

Ha gymka 2007) 1012.
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CTaBHUKA 1 OI[IHUTH 3MICT BIJIIIOBiTHOT TIPO-
1[eCyaabHOI JisSUTBHOCTI K MIJTICHOTO SBUIIA
IHCTUTYTY TMPEJACTABHUIITBA, & B OCHOBY Ta-
KOO TIJXOMy MOYKHA IOKJIACTH, 3 OIHOTO
0oky, BincytHicTh Y KK po3’sicHrOBambHHX
HOpM, SIKi O JeTasizyBajiu 3MiCT O3HAK ITO-
TEPILIOTO B 3JI0YMHAX, MEPEI0aYCHHX Y CT.
¢1.397—400 KK. 3 inmoro 60Ky, MOXHa 3Ba-
JKaTH Ha Te, IO MOHATIHHUN amapar, sKIi
BxuBaeThes B KIIK, 3actocoByroThes nuiie
1t poro Kogexcy.

OpmHak OYEBHIHOI BAJOK0 TaKOTO
MiIXOAYy € HaATO IIUPOKE PO3YyMIiHHS IIO-
HATIHHOTO armapary, BUKOPHUCTAHOTO B CT.
c1.397-400 KK, sxe 3miificneHe 6e3 ypa-
XyBaHHs TIOJIOKEHb CIICIIaIbHOTO pery-
JSATUBHOTO  3aKOHOJABCTBA.  HartomicTb
3’sICyBaHHsl JIHICHOTO 3MICTy O3HaK CKJia-
JiB KOHKPETHUX 3JIOYMHIB 1 SK E€IEMEHTY
KPUMiHAIBHO-TIPABOBOTO 3ac00y OXOPOHH
TIEBHOI COIIaIBHOI IIHHOCTI TOTpedye TOU-
HOTO (hOpPMAITEHO OPIEHTOBAHOTO ITiIXOTY
JI0 BU3HAUCHHS 3MICTy BiAIOBIIHOTO IIpa-
BOBOTO SIBHIIA. 3 ITUX MipKyBaHb HEOOXi-
HO BUXOAWTH 3 TOTO, 10 OYKBAJIEHUH 3MICT
mucnio3uniid Bkazanux crareid KK Ykpainu
00yMOBITIO€ HEOOXiTHICTh BCTaHOBJICHHS
KUJIBKOX OOOB’SI3KOBHMX O3HAK CKJIAAIB IIMX
3704YMHIB: 1) 3B’SI3Ky KpUMiHaJi30BaHUX
JUiH 3 SUTBHICTIO MOTEPIIIOTO, OB’ I3aHO0
3 HaJIJaHHSIM TPABOBOI JJOITOMOTH; 2) 3MICTY
JUSUTBHOCTI 3aXUCHUKA 200 MpeCTaBHUKA —
«HaJaHHS TPaBOBOI JOMOMOTWY»; 3) HasB-
HICTb (HOPMATBLHOTO CTaTycy 3axHCHHUKa
ab0 TpeICTaBHMKA, SKUH HaZa€ IMPaBOBY
JIOTIOMOTY, Y BiJIIIOBiTHOMY TIPOIIECyaTbHO-
My TIPOBaJKEHHI.

OpieHTHp A1 PO3YMIHHS 3MICTY TIep-
1101 BKa3aHOi HAMU O3HAKU — «Y 3B’SI3KY
3 TIEBHOIO [ISTHHICTIO» — MOXEMO 3HaWTH
cepel yCTaJeHHX MpPaBO3aCTOCOBHUX Mif-
XOJIiB JT0 TAYMadeHHs TaKol O3HAKU CKJIamy
3II04UHY B a03. 3 1. 6 TOCTaHOBH TIEHYMY
BepxoBHoro Cymy VYkpainu «IIpo 3acTto-
CYBaHHS CylaMW 3aKOHOJABCTBA, IO Iie-
penbavae BIAMOBINANBHICTh 33 MOCSTAHHS
Ha XUTTS, 3]J0POB’s, TIIHICTh T4 BIACHICTh

O [ynopos, € MNucbmeHcbkuin KpumiHarsHe ripaso (Ocobriuga YacmuHa): nidpy4HuK (JlyraHcek, «EnToH-2» 2012) 587.
M MenbHuk, M XaBpoHtok, KpumiHansHuti koOekc YkpaiHu: Haykoeo-npakmuy4Hul komeHmap (Kuis, KOpuany-
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CY[IiB 1 MpalliBHUKIB IPAaBOOXOPOHHUX Op-
raiB»'. 3MicT BKa3aHOTO MOJOKEHHS IMO-
craHoBU [lieHyMy 3BOJUTHCS 10 TOTO, IO
TaKWii 3B’A30K MOXKE MaTH KUIbKa MPOSBIB:
1) mpoTumnpasHi aii, BANHEH] OO MOTEP-
MLJI0T0 Mija yac 0e3MmocepeHbOro BUKOHAH-
HA HUM CITy’)KOOBUX OOOB’SI3KiB: 3 METOIO
TIPUITUHUTH a00 3MIHUTH il MOTEPIILIOoro;
2) MpOTHIIpaBHi [ii, BAMHEHI IIOI0 TOTep-
MJIOTO B IHINMKA dYac (HampuKiIaj, SK Io-
MCTa 3a CIIY>KOOBY HNiSITBHICTH ITOTEPIILIOTO
B MUHYJIOMY).

Jpyra Bka3aHa BHILE 000B’I3KOBa 03Ha-
Ka CKJIa[IB aHAJII30BaHUX 3JI0YHHIB — 3MICT
JUSUTBHOCTI 3aXMCHUKA 200 MpeCTaBHUKA —
«HAJIaHHsI TIPaBOBOI JIOMIOMOTH»- BKa3aHa
B 4. | ct. 398 Ta wactuHi nepiuiii crareii 399
i 400 KK: «...y 3B’S3Ky 3 HisUIBHICTIO,
MOB’sI3aHOK0 3 HAJAHHSM IMPABOBOI JIOMO-
MOTu». BiIMIHHICTE Ma€ JTHIIE UCIO3UIIIS
4. 1 ct. 397 KK VYkpainn, ne BUMOra mozo
3MICTY AiSUTPHOCTI 3aXMCHHUKA Ta MPEACTAB-
HHKa c(HOPMYSIbOBaHA PEAAKITIHHO iHAKIIIE:
«1. BumnenHs B Oymp-skiii Qopmi mepe-
KO/ JIO 3/1MCHEHHS TPaBOMIPHOI MisIb-
HOCTI 3aXVICHUKa YU TPEICTaBHUKA OCOOH
[0 HA/IaHHIO TIPABOBOI JIOTIOMOTH a0o0 Io-
PYILICHHS] BCTAHOBJICHUX 3aKOHOM TapaHTii
iX JisSUTBHOCTI Ta TpoQeciiiHOi TaeMHHUIIIY,
OJIHAK, Ha HaIly JYMKY, Ll BiIMiHHICTb Ma€
JHIIE pefaKiifHui XapaKkTep.

Ha nepmmii nomsn, cKiIagaeTbes Bpa-
JKCHHS, 1110 BI/IMOBIIHA O3HAKA CKJIA/y 11bO-
ro 3JI04MHY copMyliboBaHa sIK «abo mopy-
IICHHS BCTAHOBJICHMX 3aKOHOM TIapaHTii
iX IiSUTBHOCTI Ta MpOQEciiiHOT TaeMHUII»
HE TIOB’SI3aHa 3 03HAKOIO 3MICTY IisTBHO-
CTI 3aXMCHHKA Ta TPEACTaBHUKA IO Ha-
JAHHIO TIPAaBOBOI JTOTIOMOTHY 1 CTOCYETHCS
HE JIAIIE JiSUTbHOCTI TI0 Ha/TaHHIO TTPaBOBO1
JIOTIOMOTH, OFHAK TAKWH MiIXiJ] BUIAETHCS
HEBUIPaBJaHUM. Tak, CHCTEMHO-JIOTiYHE
TIIyMa4eHHsI YCi€l BKa3aHOI BHIIE IHCIIO-
3WIIii TO3BOJISIE PO3YMITH 1l JIMIE TaK, IO
O3HaKa CKJaJly 3J0YMHY «a00 MOPYIICHHS
BCTaHOBJICHUX 3aKOHOM TapaHTil IX Misib-
HOCTI Ta TpodeciiHOi TaEMHHII» CTOCY-

1

€THCSI caMe THX 3aXUCHUKA 1 IPEeICTABHUKA,
K1 HaJaroTh mpaBoBy goromory. [lizcraBy
JUIL TAKOTO TIyMaueHHS 3MiCTy IHMCIIO3H-
1ii cTarTi jae cama crenudika nodyI0BU
PEUYCHHS, OCKUIBKU B JIPYTill HOTO YacTHHI
BXKUTUH IPUCBIHHNHN 3aiMEHHUK «iX», IKHHA
BKa3zye Ha Te, 110 WJIEeThCs MPO MOBHY Xa-
PaKTEePUCTHKY OCI0, SIKi OTMMCaHi B MEPIIiit
YaCTUHI PEUEHHS, 1 CTOCYETHCS MPABOBOTO
CTaTyCy 3aXUCHHKA abo MpeNCcTaBHUKA, SKi
HA/Ial0Th TPaBOBY JIOTIOMOTY, a HE SKach
1HIITa MOBHA KOHCTPYKIIisl, IKa O 103BOJIsIIA
PO3IVISLIATH aHANI30BaHy YacCTUHY PEUCHHS
SIK TaKy, 110 ONKCY€ MEBHY CaMOCTIIHY 03-
HaKy CKJIaAy 3JI0YMHY HE3aJIe)KHO BiJ 03-
HaKH, SIKa XapaKTepu3ye 3MICT AISUTBHOCTI
3axXMCHUKA Ta MpPEACTaBHUKA O HaIaHHIO
IIPaBOBOI JOIIOMOTH.

Takum 4YMHOM, 3aKOHOAABEIbL 3a JO-
IIOMOIOX0 HABEJIEHO1 BHILE OKPEMOI Ipynu
crareit KK Ykpainu mocTtaBuB mij 3aXUCT
TUX YYacHUKIB MpOIECyaJbHOTO MpPOBa-
JUKSHHS, SIKI MarOTh (POPMaIbHO BU3HAYCHI
SIK 3aXHUCHHK 200 NIPEJCTaBHUK, IKUN HAJIA€
mpaBoBy AomoMory. Pasom i3 TuM, aHami3
YUHHOTO MPOIECYaTbHOTO 3aKOHONIABCTBA
TIO3BOJISIE, IK MIHIMYM, BUAUTUTH iICHYBaHHS
KIJIbKOX BH[IB YYaCHHKIB IPOLECYaTIbHOTO
MIPOBA/KEHHSI, SKi 3MIHCHIOTH (DaKTH-
HO IMPEICTaBHUITBO iHTEpECiB 1HIIOI 0CO-
0u, omHaK (OpPMATBHO MAlOTh iHIIY Ha3BY.
ToMy 3aKOHOMIpPHO BUHHMKA€ MHUTAHHS JO-
CTaTHOCTI ICHYIOUMX CIIEI[iaJIbHUX 3ac00iB
KPUMIHAJILHO-TIPABOBOI OXOpOHH Yy (hopmi
crareit 397400 KK nns ycix ydacHHKiB
npollecyajbHAX MPOBaPKEHb B paMKax ix
npodeciiinoi MisTTEHOCTI, SKi 3MIHCHIOIOTH
MIPEICTaBHAUIITBO (3aXUCT) MpaB Ta iHTEpe-
CIB IHITUX YYACHHKIB ITPOBAHKEHHS.

IIpoBenenmii aHami3 TOJIOXKEHL HaBe-
JICHOTO BHINE TPOIECYATEHOTO 3aKOHO-
JTABCTBA JIO3BOJISIE BUOKPEMHUTH TPU THUIH
YYaCHHKIB MPOLECYaIbHOTO TPOBAKeHHS,
SIKi 3MIHCHIOIOTH 3aXHCT 1 MPECTABHUIITBO
npaB Ta IHTEPECiB iHIINX YYaCHUKIB Ipo1Lie-
CYaJIbHOTO TIPOBAJPKCHHS: 3aXHCHUK, Tpel-
CTaBHHUK Ta aJBOKAT CBiaKa.

Mpo 3aCToCyBaHHA CydaMKM 3aKOHOAaBCTBa, LUO nepe,qﬁaqae BiAMNOBIAAnNbHICTb 3@ NOCAraHHA Ha XUTTSA, 300-

pOB’s, FAHICTb Ta BNACHICTb CyAAiB | NpaLiBHMKIB NPaBOOXOPOHHMX opraHiB: MoctaHosa MneHymy BepxosHoro Cyay
Ykpainu Big 26.06.1992 Ne 8 < https://zakon.rada.gov.ua/laws/show/v0008700-92> nata 3BepHeHHs 02.11.2019
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NPOBNEMU BUSHAYEHHA O3HAK MOTEPTINIONO B CKITAOAX 3M104MHIB, NMEPEOBAYEHUX...

HaBeneni BuIe MOJOKEHHS MPOLECY-
albHOTO 3aKoHoAaBcTBa, 30kpema, KIIK
ta KYnAIIL, 103BOSAI0OTh KOHCTATyBaTH, 110
OJTHO3HAYHUN 1 BHUYEPIHHH 3MICT Mae
JIUIIE TIOHSITTS «3aXUCHUKY, SIKUH 3BOIUTH-
Csl JI0 TOTO, IO 3aXMCHUKOM HA3WBAETh-
Cs YYaCHHK KPHMIHAILHOTO IPOBAJIKEH-
HS, 0 3MIMCHIOE 3aXWCT MPaB Ta IHTEPECIB
ITiT03PIOBAHOT0, OOBHHYBAUYCHOTO, BUIIPAB-
JTAHOTO, 3aCyKEHOro abo ocolu, sKa mpu-
TATAETBCS IO aIMIHICTPAaTUBHOI BiAIO-
BiIaJIPHOCTI, MUISXOM HAJaHHS IPaBOBOI
noriomord. OCKUTBKH TTOJIOXKEHHS 1HIIIOTO
MPOILECyabHOTO 3aKOHOJABCTBA IOHSTTS
«3aXUCHUK» HE BKUBAIOTh, TO PO3YyMiHHS
LBOTO MOHATTS € YHi(piKOBaHUM.

Jlemo iHIIOIO € CUTYyalist 3 MOHATTAM
«TIPEJCTaBHUK». 3MICT HaBEICHUX HOpMa-
TUBHHUX IOJIOKEHb 3aJISKHO B (QyHKIIN
YYaCHHKIB MPOIIeCy 3 BiAMOBIIHOIO HA3BOIO
JI03BOJISIE BUIUIMTH JBI Kareropii ydacHH-
KiB TIPOBaHKCHHS, K1 HA3UBAIOTHCS «TIPE]I-
CTaBHUK:

— TPEICTaBHUK — YYaCHUK IIPOIIECY,
SIKUI HaJiae MpaBoOBY JOITOMOTY;

— TPEICTaBHUK — YYacCHUK IIPOIECY,
SIKU# (hOpMabHO HE HAJA€ MPABOBY JIOTIO-
MOTY, OJJHAK BHKOHY€E 1HITY (YHKILIIO, sKa
3a0e3neuye NpeICTaBHULITBO (3aXHCT) IIpaB
Ta IHTEpeciB IHIIMX YYaCHHKIB MpOLECY-
QJIBHOTO MPOBA/IKCHHSI.

Jo nepioi kareropii HanexaTb:

1) mnpencraBHUK MOTEpHiIOro, (iznd-
HOi ocobu — 4. 1 cT. 58 KIIK;

2) TpEenCTaBHUK IOTEPIJIOro, HOpH-
JIMYHOI 0coOM, a caMe «oco0a, ska Mae
MpaBo OyTH 3aXUCHUKOM Y KPAMIHAIEHOMY
npoBapKeHH» — 4. 2 cT. 58 KIIK;

3) mnpeacTaBHUK MOTEPIILIOTO Y CIIpa-
Bl MpO aaMiHICTpaTHBHE MPaBOIOPYIIEH-
Ha — cT. 270 KYAII,

4) TpencTaBHUWK yYacHUKA CIIPaBH —
anBokaTr — 4. 2 cT. 16 KAC, u. 2 ct. 15 LIIK,
4.2 cT. 16 T'TIK.

HaBeneni BuaM MNpenCcTaBHUKIB JIO-
LITHHO PO3DIISJIATH K TaKUX, SIKi HAJar0Th
MPaBOBY JOMOMOTLY, KEPYIOUYHCh HE JIUIIE
HOpMaMH BiJIIOBIIHOTO TPOIIECYaTBHOTO

1
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3aKOHOJABCTBA, a W MOJOKEHHAMHU CT. 1
3akoHy Ykpainu «lIpo anBokarypy Ta aj-
BOKATChKY MisUTbHICTB» Bim 5.07.2012!,
JIe BKa3aHO: «4) OTOBip MO HaJaHHS Tpa-
BOBOI JOIIOMOI'M — JIOMOBJIEHICTh, 32 SIKOIO
OJlHa CTOpOHa (aJBOKAaT, aJBOKATCHKE
010po, aJBOKAaTChKe 00’ €aHAHHS) 3000B’s-
3YEThCA 3MIMCHUTH 3aXWCT, INPEICTABHU-
IITBO a00 HAmaTH iHII BUAM IPaBOBOI T0-
MOMOTH JAPYTil CTOpOHI (KIIEHTY) ...»;
«5) 3axmcT — BUJ aJIBOKATCHKOI MisUTBHO-
CTi, IO TONATaE B 3a0e3MeUeHH] 3aXHCTY
mpaB, cBOOOI 1 3aKOHHHMX IHTEpPECiB MiJ0-
3pIOBaHOTO, 0OBHHYBAauEHOTO, IMiJCYAHOTO,
3aCyIKEHOTO, BHIIPABJAHOI0, 0COOHU, CTO-
COBHO $IKOI mepen0avyaeTbesl 3aCTOCYBaHHS
NPUMYCOBHX 3aXO0Z1B MEIUYHOTO YH BUXOB-
HOTO XapakTepy abo BUPIIIYEThCS TUTAHHS
npo iX 3acTocyBaHHS y KpUMiHAJbHOMY
MIPOBA/KEHHI, 0COOM, CTOCOBHO $IKOi PO3-
IJSIIAETHCS. TIMTAHHS PO BUJIAUy 1HO3EM-
HIii JepkaBi (EKCTPAIUINIO), a TAKOXK OCO-
0m, sIKa IPUTATAETHCS 0 aaMiHICTPaTUBHOL
BIZIITOBITATBHOCTI i Yac PO3IILIAY CIIPaBH
PO aaMiHICTpaTHBHE MPABOTIOPYIICHHS;
«9) TpeACTaBHHUILITBO — BHJ aJBOKATCHKOL
IISIBHOCTI, IO IOJArac B 3a0e3IedyeHH]
peaiizanii mpas i 000B’sI3KiB KJIi€HTa B M-
BUJIBHOMY, TOCIIOIApCHKOMY, aIMiHiCTpa-
TUBHOMY Ta KOHCTUTYLIHHOMY CyIOYHH-
CTBI, B IHIIKUX JIEPKABHUX OpraHax, mepes
¢Gi3MYHUMHE  Ta OPHOUYHUMH 0CO0aMu,
npaB i O0OB’S3KiB IMOTEPIIJIOr0 Wi Yac
PO3WIsAY CIpaB Mo aIMiHICTPaTHBHI Ipa-
BOIIOPYIIICHHS, a TAKOXK MpaB 1 000B’SI3KiB
MOTEPIIJIOr0, IHUBUIBHOTO TO3MBaYa, IIH-
BUTHHOTO BiJNOBiAa9a Y KPHUMIiHAIEHOMY
MpOBaDKEHH». TakuM YuHOM, (YHKITIO-
HaJbHE MPU3HAYEHHS BKa3aHUX BHIIE ydac-
HUKIB TIPOIECYaIbHOTO TPOBAKEHHS, iX
TIpaBa JI03BOJISIOTH BIAHECTH X /IO KaTero-
pil TIpeICTaBHUKIB, SKi HAJAIOTH MPABOBY
JOTIOMOTY.

Hpyry okpecieHy KaTeropiro npeicTas-
HUKIB YTBOPIOIOTB:

1) mpencTaBHUK MOTEPIIIOTO, HOPH-
JMYHOT 0c0o0M, a camMe KepiBHUK, iHIIA 0CO-
0a, yIoOBHOBa)kKeHa 3aKOHOM a00 YCTaHOBYH-

Mpo apgBokaTypy Ta agBoKaTChKy AisnbHiCTb: 3akoH Ykpainu Big 05.07.2012 Ne 5076-VI <https://zakon.rada.
gov.ual/laws/show/5076—17> gata 3BepHeHHs 02.11.2019
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MH JOKyMEHTaMH, MPauiBHUK OPHINYHOT
oco0u 3a joBipeHicTio — 4. 2 ct. 58 KIIK;

2) 3aKOHHMH TPEACTaBHHUK HEMOBHO-
JITHBOTO ToTepriioro — ct. 59 KIIK;

3) 3aKkOHHUU TPEJCTABHUK YYaCHHUKA
crpaBu — 4. 1 cT. 58 I'TIK, 1. 1 cT. 58 LIIK,
4. 1 cT. 57 KAC;

4) 3aKOHHHH NMPEACTaBHUK 0COOH, sSKa
MIPUTATAETHCSA 1O aAMiHICTPaTHBHOI BiJIITO-
BiTaJILHOCTI, 1 TOTEPIILIIOTO, SIKi € HEITOBHO-
JiTHIME a00 ocobamu, 1m0 4yepe3 cBoi ¢i-
3u4Hi 200 TICHXiYHI BaJy HE MOXYTh cami
3MIIACHIOBATH CBOIi IIpaBa y CrpaBax Ipo aj-
MiHICTpaTUBHI MpaBonopymeHHs — cT. 270
KYnAIL

[IpeacraBHUKY, BKa3aHi y APYTii Kare-
ropii, He MOXXyTb OyTH BU3HAHI TAKUMH, L0
Ha/Ial0Th NpaBoOBy JoroMory. He3zpaxkaroun
Ha Te, MO0 (aKTHYHO BUKOHYBaHA HUMH
POJb Y BIAMOBIIHOMY MPOBA/KCHH] OJH3b-
Ka 3a CBOIM 3MICTOM 3 AISUTBHICTIO 3aXHC-
HUKa Ta TMPEJCTaBHUKA, 1110 HAJIA€ TPABOBY
JIOTIOMOTY, BCE )X Y PEryIsTHBHOMY 3aKOHO-
JIAaBCTBI Ma€ MiCIle By3bKe pO3yMIiHHS TIpeI-
CTaBHHKA, KU HAJA€ IPABOBY JAOTIOMOTY.

HasBHiCTH 3aKOHOZABYO BCTAHOBICHUX
inmeHTn(ikaTopiB MpeAcTaBHUKA, SKUH Ha-
Jla€ TIPaBOBY JIOTIOMOTY, 3MYILY€E 3BEpHY-
TH yBary Ha I OAWH BUJ YYaCHHKa KpH-
MiHQJIFHOTO TPOBAKECHHS, SKUH Hagae
MPaBOBY JOMOMOTY, OJHAK 3aKOHOJABIIEM
B3aralli He Ha3BaHWU NpencTaBHUKOM. Tak,
WIeTbcs Mpo aJBOKaTa, SIKUM HaJae mpa-
BOBY JIONIOMOTY CBIJIKy IiJl 4ac JaBaHHs
MOKa3aHb Ta Y4acTi y TMPOBEACHHI MmpoIlie-
CyalmpHUX Aiil BimmoBigHO 10 cT. 66 KIIK.
3a (yHKIIOHATBHUM MPU3HAYEHHSM 1 Tpa-
BOBHUM CTaTrycoM, SIKHH JO3BOJIAIE€ OpaTu
y9acTh Y KpUMIHAJILHOMY TPOBAKEHHI, —
CTaTyc aaBOKara, el y9aCHUK KpUMiHab-
HOTO TIPOBAJKEHHS MIr OM OyTH TMOpiBHS-
HUM 3 IIPEJICTABHUKOM, SIKHI HaJ[a€ PaBOBY
JIOTIOMOTY, OJHaK 3 ()OpPMANBHUX TPUYHH
e He MOXJIMBO. Tak, 3aKOHOAaBellb, BH-
3HayuBmM B 1. 25 cT. 1 KIIK 3aranbhumii
MepeNiK YYaCHUKIB KPHUMiHAIBHOTO IIPO-
BaJDKEHHS Ta JleTaii3yBaBim B 1. 19 cr. 1
KIIK moHATTS cTOpiH KpUMiHAIBHOTO TPO-
Ba/DKEHHS, I[IJIKOM OJHO3HAYHO BHIIJISAC
B 1. 25 cT. 1 KIIK okpemuii B ydacHHKa
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KPUMIHAJIILHOTO TIPOBAJKCHHS — aJIBOKarT
cBigka. Takomy migxony B KITK xopecrnon-
JTy€ W MiIX1 10 BUSHAYCHHS BUIIB TPaBOBOL
JIOTIOMOTH B CT. | HaBeIEHOTO BUIIE 3aKOHY
Vikpainu «IIpo agBokaTypy Ta aJJBOKaTChbKy
IISUIBHICTEY, 1€ 3aXUCT SIK BUJI JisUTBHOCTI
BU3HAYEHUN OKpeMo B 11. 5 cT. 1, nmpencras-
HUITBO — B II. 9 cT. 1, a iHII BUAM IpaBOBOL
JonoMoru —B 1. 6 ct. 1. Ilpu nupomy 3akoHo-
JIaBeIlb MPEICTABHUIITBO B KPUMIHAIIEHOMY
NPOBaHKEHHI 0OMEXHB IpaBaMHu 1 000B’ 13-
KaMH{ TOTEPIIIOro, IUBUIBHOTO MO3WBava
Ta LHUBUILHOIO BIANOBiZa4ya, OYEBHIHO,
BIIHICIIM JISUIBHICTH aBOKara 3 HaJaHHS
MPaBOBOI JOIIOMOTH CBIJIKY JIO «IHIIUX BH-
JIiB TIPaBOBOI JOMTOMOTHY. BimoBiiHO Kpu-
MiHAJIBHO-TIPABOBA OXOPOHA TaKHX BH/IIB
YYaCHHUKIB INPOIECYaNIbHUX IPOBAKCHb
HEe MoXke OyTH 3a0e3ledeHa CremialbHIMA

HOpMamu cT.cT.397—400 KK.
BucnoBku. IlpoBenenuii anami3 crre-
[IAJILHOTO ~ PETYJSITUBHOTO  3aKOHOJIAB-

CTBa B YacTHHI 3MICTy IOHATH «3aXHC-
HHUK» Ta IPEICTaBHUK», SKi BKUBAIOTHCS
Ha TO3HAYCHHS CIEIiajIbHOTO MOTEPIIJIOro
B CcT.cT. 397400 KK, no3Bonse niiitu Ta-
KHX BUCHOBKIB:

1. TIOHATTS «3aXMCHUK» Ta IIPEACTAB-
HUK, IKH{ HaJia€ IPaBOBY JOTIOMOT'Y» BXH-
Ti 3aKOHOMJABIIEM SIK TaKi, IO [TO3HAYAIOTh
crieniadbHUN MPaBOBUI CTaryc ydYacHUKa
BIJIIOBIIHOTO TIPOBA/KCHHS, a HE JIMIIEC
BiZJOOpaXaloTh  (QYHKIIOHATBHY  POJIb,
CIpsSMOBaHy Ha 3axXHCT IHTEpecCiB, MpaB
Ta cBOOOJ IHITOTO yYaCHHUKA BiAIOBITHOTO
IPOIIECyaIbHOTO IPOBAPKEHHS, SIK LI€ Mae
MicIle, HapHKIajA, y BHUNAAKY 3aKOHHOTO
MPEACTaBHHULITBA.

2.V cknaiax 3II04YHHIB, epeadadeHnx
y cr.cT. 397400 KK, minmicHa xapakrepuc-
THKA CIENiaJbHOTO MOTEPIIIOro TaKa:

— 3aXMCHHK Yy 3B’SI3KYy 3 IiSUIBHICTIO,
MOB’S13aHOI0 3 HaJaHHSAM MpPaBOBOI AOMO-
MOTH;

— ONM3BKI ponudi 3aXMCHHUKA Y 3B’sI3-
Ky 3 JIsUTBHICTIO, ITOB’SI3aHOI0 3 HaJaHHIM
MPaBOBOT IOTIOMOTH 3aXUCHUKOM;

— TPEACTaBHUK Y 3B’S3KY 3 JisUIbHIC-
TIO, TIOB’SI32HOI0 3 HAJIAHHSM IPAaBOBOI JI0-
IIOMOTH;
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— Omm3pki  pomudi  MpEACTaBHHKA
y 3B’SI3KY 3 AiSUTBHICTIO, ITOB’S3aHOIO 3 Ha-
JIAaHHSIM TIPABOBOI JIOTIOMOTH TPEJICTaBHU-
KOM.

3. TIOHATTAM «IIpeICTaBHUK, y 3B’f3-
Ky 3 JISITBHICTIO, TTOB’SI3aHOI0 3 HAJIaHHIM
MPaBOBOT JIOTIOMOTH» HE OXOILTFOIOTHCS
YYaCHUKH TIPOILECYabHOTO MPOBaHKEHHS,
SIKI Ha3WBAIOTHCS TPENCTABHUKOM, OJTHAK
(hopMasEHO HE € TAKUMH, K1 HaJIal0Th TIpa-
BOBY JIOTIOMOTY.

4. 3a MexaMHM KpPHUMIiHAJIbHO-IIPABO-
BOI OXOPOHH, IO 3a0€3Ie4y€EThCs TPYIO0
CHeIiaIbHUX HOPM, PO3TalllOBaHUX Y PO3-
nim XVIII OcobnuBoi wactuan KK Ykpa-
THU «3JI0YMHU TIPOTH MPABOCYIJISD»: CTATTI
397-400 KK VYkpainu, 3aI41al0ThCS 1 Th
BUJIB YYaCHHKIB TpOLECYaTbHOTO MpOBa-
JOKEGHHS, sIKI 3IMCHIOITH (DaKTUYHO 3a-
XHUCT 1 MPEACTaBHMIITBO IHTEPECIB 1HIIIOTO
YYaCHHKA IPOIECYaTbHOTO MPOBAHKEHHS,
ofHAK (opMaNBbHO iX MpolecyatbHa JisiTb-
HICTh Ma€ iHIITY Ha3BY:

— TPEJNCTAaBHUK TMOTEPIIIIOT0, OpHU-
IUIHOT 0CcOOHM, a came: KepiBHHK, iHIIA
oco0a, YIIOBHOBa)KeHa 3aKOHOM abo0 ycTa-
HOBYMMH JIOKyMEHTAMH, MPAI[iBHUK IOPH-
JUYHOI 0COOU 3a JIOBipeHicTI0 — 4. 2 CT. 58
KIIK;

— 3aKOHHUH MpeJICTaBHUK HEMOBHOJIT-
HbOTO Torepmiioro — cT. 59 KIIK;

— aJBoKar cBijgka — cT. 66 KIIK;

— 3aKOHHWH TIPEICTaBHUK ydYacHUKA
crpaBu — 4. 1 ct. S8 T'TIK, u. 1 ct. 58 TIIK,
1. 1 c1. 57 KAC;

— 3aKOHHWHU TPEJICTaBHUK OCOOM, sKa
MIPUTATAETHCS 10 aIMIHICTPATUBHOI BiAIO-
BiJTAIBHOCTI, 1 IIOTEPILIOTO, SIKi € HETIOBHO-
JiTHIME abo ocobamu, 10 Yepe3 CcBoi (Pi-
3U4HI 200 NCHXiYHI Baau HE MOXYThb caMi
3IiICHIOBAaTH CBOi NpaBa y CIpaBax Ipo
aJIMIHICTPaTUBHI NPaBOIOPYIICHHS CIIpaBi
po aJAMIHICTpaTUBHE MPaBOMOPYLICHHS —
ct. 270 KYnAIL

5. 3 MeToro moOynoBu e(heKTHBHOT CHC-
TEMH CIHEIlialbHOI KPUMiHAIBEHO-TIPABO-
BOI OXOPOHH YYacHHKIB TIPOIECyalbHUX
MIPOBAIKEHB, SAKI (PAKTUIHO 3HIHCHIOIOTH
(hyHKIifO TIpeICTaBHUIITBA 1HTEPECIB, Mpa-
Ba Ta OOOB’A3KIB IHININX yYacCHHKIB TIPO-
HeCyaJbHUX IPOBAHKEHb, MOUUIBLHO Bif-
TIOBITHUM YHHOM JOMOBHHUTH JHUCIIO3HUIIIO
yacTHHU nepuoi B crarrax 397-400 KK.
30kpemMa, MPOMOHYEMO TaKy penakuito ad-
3aiy nepuoro yacTuau nepioi ct. 397 KK:
«l. Buunenns 6 6y0b-sxiil (hopmi nepeutkoo
00 30TUCHEeHHs NPABOMIPHOL OISLIbHOCMI 3a-
XUCHUKA, NpedcmasHuxa ocoou, adgokama
c8i0Ka abo nopyuienHs 6CMAaHo81eHUX 3AKO-
HOM 2aparmiil ix OisinbHoCmi ma npogeciti-
HOI maemuuyi —...» 1 aHAJIOTIYHUM YHHOM
BM3HAYNUTH O3HAKH MOTEPIIIOTO B YaCTHHI
nepmriid crareit 398—400 KK y BimmosimHi
pemaKIii.
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PROBLEMS OF IDENTIFYING SIGNS OF A VICTIM IN THE CRIMES DEPOTS PROVIDED BY
ARTICLES397-400 OF THE CRIMINAL CODE OF UKRAINE

Annotation. One of the key signs of so-called special structures of crimes, in article 397-400 of
the Criminal Code of Ukraine of 05.04.2001 (next — CC), is an injured person. At present, a doctrinal
approach to interpreting the content of signs of a victim in the warehouses of these crimes is distin-
guished by its inaccurate and discompliance with the literal meaning of the notions taken to indicate
signs of such a victim in a special regulatory legislation. Therefore, it requires a Legal norms that
would ensure the protection of such victim.

The purpose of the article is to determine the main problems that arise when determining the
signs of a victim in warehouses of crimes stipulated in article 397—-400 of the Criminal Code and the
ways of their solution.

The study demonstrated the following problems:

1. The concept of a defender and a representative who provides legal assistance, taken by the
legislator, as such, indicating the special legal status of the participant in the relevant proceedings.

2. In the warehouses of crimes stipulated in art. 397—-400 of the Criminal Code, the integral char-
acteristic of the special victim is:
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The defender, in connection with the activities associated with providing legal assistance

—  Close relatives of the defender, in connection with the activities related to the provision of
legal assistance to the defender

—  The representative in connection with activities related to the provision of legal assistance to

—  Close relatives of the representative in connection with the activities related to the provision
of legal assistance to the representative.

3. The term «representative, in connection with activities related to legal assistance,» is not cov-
ered by a number of participants in procedural proceedings called the representative, but not formally
are those that provide legal assistance.

4. Outside the criminal law guard, which is provided by a group of special norms, which are
located in section XVIII of the special part of the Criminal Code of Ukraine «Crimes against justicex»:
Art. 397-400 of the Criminal Code, five types of procedural proceedings that Effectively protect and
represent the interests of another participant of procedural proceedings, but formally their procedural
activity has a different name:

—  Representative of the victim, legal entity, namely: Supervisor, other person, authorized by

law or constituent documents, employee of legal entity by proxy — Part 2 of article 58 of the
CPC;

—  Legal representative of the minor victim-article 59 of the Criminal Procedural Code;

—  Witnesses ’advocate — Article 66 of the Criminal Procedural Code;

—  Legal representative of a participant in the case-P. 1 of art. 58 Commercial Procedural Code,
P. 1 of art. 58 Civil Procedural Code, Part 1 of art. 57 Code of Administrative Justice;

— Alegitimate representative of a person brought to administrative responsibility, and a victim
who is underage or persons who, because of his physical or mental disabilities, may not
exercise their rights in cases of administrative offences. The case about an administrative
offense-article 270 Code of Administrative Justice.

5. In order to build an effective system of special criminal and legal protection of the participants
of procedural proceedings, which actually carry out the function of representation of interests, rights
and duties of other participants of procedural proceedings, appropriate amendments to article 397—
400 of the Criminal Code are required.

Keywords: defender, representative, participant of procedural proceeding which provides repre-
sentation (protection) of rights and interests of another participant of procedural proceeding.

Cmamms naoitiwna 0o pedaxyii scyprary 03.11.2019.
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